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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

No.   998-58-PH 

GREGORIO  ARCIAGA  MESINA, 

Plaintiff, 

vs. 

RICHARD  C.  HOY,  District  Director  of  Immi- 
gration and  Naturalization  Service,  Depart- 
ment of  Justice, 

Defendant. 

COMPLAINT  FOR  DECLARATORY 
JUDGMENT  AND  INJUNCTION 

Plaintiff  Respectfully  Shows  to  This  Court  and 
Alleges : 

I. 

That  this  action  arises  out  of,  and  is  based  on  the 
Declaratory  Judgment  Act  (28  U.S.C.A.,  2201)  and 
Section  10  of  the  Administrative  Procedure  Act 
(5  U.S.C.A.,  1009). 

II. 

That  the  plaintiff  is  a  resident  of  the  County 
of  Los  Angeles,  State  of  California. 

III. 

That  the  defendant  is  the  District  Director  of  the 
Immigration  and  Naturalization  Service,  Depart- 
ment of  Justice,  at  Los  Angeles,  California. 
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IV. 

That  the  plaintiff  was  born  in  the  Philippine 
Islands  in  1903  and  at  birth  was  a  national  of  the 
United  States.  He  entered  the  continental  United 
States  in  1924,  obtained  a  declaration  of  intention, 
No.  13624,  at  New  Orleans,  Louisiana,  on  May  1, 
1929,  and  was  a  lawful  permanent  resident  of  the 
United  States  at  the  time  his  deportation  was  ef- 
fectuated in  1936. 

V. 

That  the  plaintiff  was  the  subject  of  deportation 
proceedings  before  the  Immigration  and  Naturaliza- 
tion Service  in  Puerto  Rico  in  1935,  which  were 
based  on  a  warrant  charging  that  plaintiff  violated 
the  Act  of  1917  in  that  he  had  been  found  managing 
a  house  of  prostitution,  and  that  he  had  been  found 
to  have  received,  shared  in,  or  derived  benefits  from 
the  earnings  of  a  prostitute.  That  these  deportation 
proceedings  resulted  in  plaintiff  being  deported  to 
the  Philippine  Islands  on  April  18,  1936. 

VI. 

That  the  plaintiff  was  employed  by  the  United 
States  War  Department  on  April  10,  1946,  in 
Manila,  Philippine  Islands,  in  the  capacity  of  an 
able  seaman  in  the  Army  Service  Forces,  Trans- 
portation Corps,  Pacific  Theater,  with  permanent 
duty  station  being  San  Francisco  Port  of  Embarka- 
tion, Fort  Mason,  California.  That  such  employ- 
ment was  continuous  until  December  4,  1954.  That 
during  such  employment  he  received  a   letter  of 
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commendation  from  his  commanding  officer  praising 
his  unfailing  loyalty  to  the  United  States  during 
the  Korean  conflict. 

VII. 

That  while  in  the  service  as  a  merchant  seaman, 
having  sufficient  service  to  be  eligible  for  naturali- 
zation, plaintiff  sent  a  completed  application  for 
citizenship  (Form  N-400)  to  the  Immigration  and 
Naturalization  Service  at  San  Francisco,  Califor- 
nia, and  the  application  was  not  received  until 
February  4,  1954,  and  the  applicable  provision  of 
law  under  which  plaintiff  could  have  filed  having 
expired  on  December  24,  1953,  while  plaintiff  was  at 
sea  and  unable  to  reach  the  continental  United 
States,  he  was  not  eligible  to  file  a  petition  for 
naturalization. 

VIII. 

That  on  December  31,  1956,  plaintiff  entered  the 
United  States  at  Baltimore,  Maryland,  as  a  crew- 
man and  was  ''authorized"  to  remain  in  the  United 
States  until  February  27,  1957;  that  such  entry 
could  only  have  been  authorized  if  plaintiff  had 
applied  to  the  Attorney  General  of  the  United 
States  for  admission  under  Section  212  (a)  (17) 
(8  U.S.C,  1182(a) (17)),  and  plaintiff  had  not  done 
so;  that  plaintiff  should  not  have  been  and  could 
not  have  been  legally  authorized  to  enter  the  coun- 
try under  Section  101(a)  (15),  (8  U.S.C,  1101(a) 
(15)),  as  a  nonimmigrant  or  otherwise  because  of 
the  prior  deportation. 
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IX. 

That  on  June  11,  1957,  the  plaintiff  was  served 
with  an  Order  to  Show  Cause  by  the  Immigration 
and  Naturalization  Service,  ordering  plaintiff  to 
show  cause  why  he  should  not  be  deported  from  the 
United  States  on  the  charge  that  as  a  nonimmigrant 
he  had  remained  in  the  United  States  longer  than 
permitted  (Section  241(a)(2)  of  the  Act  of  1952), 
(8  U.S.C,  1251(a)(2)). 

X. 

That  on  June  28,  1957,  after  a  hearing,  a  Special 
Inquiry  Officer  of  the  Immigration  and  Naturali- 
zation Service  ordered  that  plaintiff  be  deported 
from  the  United  States  on  the  charge  contained  in 
the  Order  to  Show  Cause;  that  the  findings  of  said 
officer  show  that  this  plaintiff  is  the  same  person 
against  whom  a  previous  order  of  deportation  was 
issued,  that  he  had  been  previously  deported  as  a 
member  of  the  classes  enumerated  in  Section  242(e) 
of  the  Act  (8  U.S.C,  1252(e),  and  that  plaintiff  had 
re-entered  without  applying  for  permission  to  re- 
apply for  admission  to  the  United  States  after 
arrest  and  deportation,  nor  did  plaintiff  at  any  time 
apply  for  or  receive  an  immigrant  visa;  that  the 
findings  of  the  Special  Inquiry  Officer  bring  the 
plaintiff  within  the  purview  of  Section  242(f)  of 
the  Act  (8  U.S.C,  1252(f)),  and  consequently  the 
Order  to  ShoAV  Cause  should  charge  him  with  de- 
portability  only  under  Section  242(f)  of  the  Act 
(8  C.F.R.,  242.6). 
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XI. 

That  on  December  12,  1957,  the  Board  of  Im- 
migTation  Appeals,  United  States  Department  of 
Justice,  ordered  the  outstanding  order  of  deporta- 
tion withdrawn  and  that  proceedings  be  reopened 
to  examine  whether  plaintiff's  deportation  in  1936 
was  pursuant  to  law  and  to  determine  whether 
plaintiff  had  been  accorded  due  process. 

XII. 

That  on  January  9,  1958,  at  a  reopened  hearing, 
the  Examining  Officer,  John  J.  Kelleher,  of  the  Im- 
migration and  Naturalization  Service,  refused  to 
charge  plaintiff  under  Section  242(f)  of  the  Act 
(8  U.S.C.,  1252(f))  as  requested  by  counsel;  that 
the  requirements  of  the  statute  (Section  242(f))  and 
of  the  regulations  (8  C.F.R.,  242.6)  are  mandatory; 
that  the  regulations  specify  that  if  deportability  as 
charged  pursuant  to  8  C.F.R.,  242.6  is  established, 
the  Special  Inquiry  Officer  shall  order  that  the 
previous  order  of  deportation  be  reinstated  and 
that  the  plaintiff  be  deported  under  said  reinstated 
order  of  deportation  in  accordance  with  Section 
242(f)  of  the  Act  (8  C.F.R.,  242.22)  ;  that  the  Im- 
migration and  Naturalization  Service  has  applied 
this  section  in  the  past  in  similar  proceedings ;  that 
the  refusal  by  the  Examining  Officer  to  lodge  such 
a  charge  when  requested  by  plaintiff's  counsel  was 
an  arbitrary  and  capricious  violation  of  the  regu- 
lations of  the  Immigration  and  Naturalization  Serv- 
ice. 


8  Gregorio  Arciaga  Mesina 

That  if  the  deportation  order  of  1936  were  rein- 
stated it  could  be  shown  that  it  was  the  result  of 
a  serious  deprivation  of  due  process  in  that: 

1.  Plaintiff  being  born  in  the  Philippine  Islands 
in  1903  was  a  national  of  the  United  States  and  not 
an  alien  when  deported  in  1936;  and  as  a  national 
of  the  United  States  he  could  not  be  deportable  for 
acts  which  furnished  the  basis  for  his  deportation 
in  1936; 

2.  The  warrant  of  arrest  was  unlawfully  issued 
in  that  there  was  no  substantial  supporting  evidence 
on  which  it  could  be  based ; 

3.  The  conduct  of  the  hearing  officer  as  detective, 
policeman,  prosecutor,  note-taker,  interpreter,  and 
judge  resulted  in  a  hearing  inconsistent  with  fair- 
ness and  impartiality  required  by  the  concept  of  due 
process  of  law; 

4.  Plaintiff  was  not  allowed  to  cross-examine  the 
declarants  of  unsigned  ex  parte  statements  intro- 
duced by  the  hearing  officer  as  exhibits ; 

5.  Months  after  the  hearing  the  said  hearing 
officer  made  secret  representations  to  the  Board  of 
Review  unknown  to  the  plaintiff  or  to  his  attorney ; 

6.  Such  conduct  by  the  hearing  officer  and  the 
Board  of  Review  in  accepting  the  hearsay  state- 
ments of  the  hearing  officer  was  grossly  unfair  and 
unjust;  that  an  indispensable  condition  of  a  fair 
hearing  of  a  litigated  issue  was  and  is  that  the 
decision  be  governed  by  and  be  based  upon  the  evi- 
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dence  at  the  hearing,  that  any  ex  parte  considera- 
tion of  vital  evidence  without  allowing-  plaintiff  a 
chance  to  rebut  them  did  constitute  and  does  con- 
stitute a  denial  of  due  process  of  law. 

That  as  a  result  of  aforesaid  reopened  hearing  of 
January  9,  1958,  in  a  decision  dated  February  17, 
1958,  the  Special  Inquiry  Officer  found  the  plain- 
tiff to  be  deportable  in  accordance  with  the  deporta- 
tion charge  contained  in  the  Order  to  Show  Cause. 

XIII. 

That  on  August  7,  1958,  the  Board  of  Immigra- 
tion Appeals,  United  States  Department  of  Justice, 
affirmed  the  decision  of  the  Special  Inquiry  Officer 
and  dismissed  the  appeal  of  the  plaintiff  and  con- 
curred in  the  recommendations  of  the  said  officer 
that  the  plaintiff  be  granted  voluntary  departure. 

XIV. 

That  on  or  about  the  13th  day  of  October,  1958, 
the  defendant  granted  plaintiff  nine  (9)  days  to 
effect  his  departure  from  the  United  States  at  his 
own  expense  and  informed  plaintiff  that  failure  to 
depart  on  or  before  October  22,  1958,  may  result  in 
withdrawal  of  the  privilege  of  volimtary  departure 
and  steps  taken  to  effectuate  deportation. 

Plaintiff  has  reason  to  believe  that  because  of  his 
failure  to  depart  from  the  United  States  an  order 
of  deportation  will  be  issued. 

XV. 

Official  records   of  the   deportation  proceedings 
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herein  are  in  the  custody  of  the  defendant,  Richard 
C.  Hoy,  and  your  petitioner  prays  that  said  rec- 
ords be  produced  and  considered  an  exhibit  herein. 

XVI. 

That  all  administrative  remedies  available  to 
this  plaintiff  in  this  mattter  have  been  exhausted. 

Wherefore,  Plaintiff  prays  for  the  following  relief 
together  with  such  other  and  further  relief  which 
this  Court  may  deem  just  and  proper : 

1)  Plaintiff  prays  that  a  declaratory  judgment 
be  made  herein  vacating  and  declaring  null  and 
void  the  prior  deportation  order  executed  in  April 
of  1936  by  the  Immigration  and  Naturalization 
Service  and  further  declaring  that  plaintiff  is  a 
permanent  resident  of  the  United  States. 

2)  Plaintiff  prays  that  a  permanent  injunction 
be  granted  restraining  and  enjoining  defendant  from 
taking  any  steps  to  deport  plaintiff  based  upon  the 
charge  under  Section  241(a)(2)  of  the  Immigra- 
tion and  Naturalization  Act  (8  U.S.C,  1251(a)) — 
Nonimmigrant,  remained  longer. 

/s/  GREGORIO  ARCIAGA 

MESINA. 

/s/  NORMAN  STILLER, 

Attorney  for  Plaintiff. 

[Endorsed]:    Filed  October  16,  1958. 
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[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  above-named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Norman  Stiller,  plaintiff's  attorney,  whose  ad- 
dress is  995  Market  Street,  Room  918,  San  Fran- 
cisco 3,  California,  an  answer  to  the  complaint 
which  is  herewith  served  upon  you,  within  Sixty 
(60)  days  after  service  of  this  summons  upon  you, 
exclusive  of  the  day  of  service.  If  you  fail  to  do  so, 
judgment  by  default  will  be  taken  against  you  for 
the  relief  demanded  in  the  complaint. 

Date:     October  16,  1958. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk  of  Court. 

/s/  MURRELL  E.  THOMPSON, 
Deputy  Clerk. 

[Endorsed]:     Filed  October  23,  1958. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  Richard  C.  Hoy,  Dis- 
trict Director  of  the  Immigration  and  Naturaliza- 
tion Service  at  Los  Angeles,  California,  and  in  an- 
swer to  plaintiff's  complaint  on  file  herein  admits, 
denies  and  alleges  as  follows: 
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I. 

Defendant  neither  admits  nor  denies  the  allega- 
tions contained  in  Paragraph  I  of  plaintiff's  com- 
plaint, the  same  being  conclusions  of  law. 

II. 
Defendant  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  the  allega- 
tion contained  in  Paragraph  II  and  on  that  ground 
denies  said  allegation. 

III. 
Referring  to  the  allegations  contained  in  Para- 
graphs III,  IX,  XI,  XIII,  XIV,  XV  andXVI,  of 
plaintiff's  complaint,  admits  said  allegations. 

IV. 

Referring  to  the  allegations  contained  in  Para- 
graph IV  of  plaintiff's  complaint,  admits  that  plain- 
tiff was  born  in  the  Philippine  Islands  on  or  about 
1903  and  at  birth  was  a  national  of  the  United 
States,  and  that  he  entered  the  continental  United 
States  in  1924.  Defendant  has  no  information  or 
knowledge  sufficient  to  form  a  belief  as  to  the  truth 
of  the  remainder  of  the  allegations  in  said  Para- 
graph IV  and  on  that  ground  denies  said  allega- 
tions. 

V. 

Referring  to  the  allegations  contained  in  Para- 
graph V,  admits  said  allegations,  but  alleges  that 
the  warrant  of  arrest  which  instituted  such  proceed- 
ings, issued  June  25,  1935,  charged  that  plaintiff 
had  been  found  managing  a  house  of  prostitution,  or 
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music  or  dance  hall  or  other  place  of  amusement, 
or  resort,  habitually  frequented  by  prostitutes,  or 
where  prostitutes  gather. 

VI. 

Referring  to  the  allegations  contained  in  Para- 
graph VI,  denies  said  allegations,  and  alleges  that 
plaintiff's  employment  in  the  Department  of  the 
Navy  was  as  follows : 

Type  of 
Position  Vessel  From  To  Service 

Able  Seaman  USAT  LST-914  17  Jim  1946     18  Jul  1947     Foreign 

Able  Seaman  USAT  Lock  Knot  7  Aug  1947     20  Feb  1949     Foreign 

Able  Seaman  USAT  Sgt  J  E  Muller      21  Feb  1949     30  Jun  1950     Foreign 

Able  Seaman  USNS  Sgt  J  E  Muller 

Able  Seaman  USNS  Sgt  J  E  Muller 

Able  Seaman  USNS  Sgt  J  E  Muller 

Able  Seaman  USNS  Sgt  J  E  Muller 

Able  Seaman 

(Maint )       USNS  Sgt  J  E  Muller 

Carpenter       USNS  Sgt  J  E  Muller 

Able  Seaman 

(Maint )      USNS  Sgt  J  E  Muller 


1  Jul  1950  12  Jun  1951  Foreign 

14  Sep  1951  18  Sep  1951  Foreign 
27  Nov  1951  10  Jul  1952  Foreign 

15  Sep  1952  31  Mar  1953  Foreign 

1  Apr  1953  3  Jun  1953  Foreign 

4  Jun  1953  12  Aug  1953  Foreign 

21  Oct  1953  4  Dec  1954  Foreign 


VII. 

Referring  to  the  allegations  contained  in  Para- 
graphs VII,  VIII  and  XII,  denies  said  allegations. 

VIII. 

Referring  to  the  allegations  contained  in  Para- 
graph X,  admits  that  on  June  28,  1957,  after  a 
hearing,  a  Special  Inquiry  Officer  of  the  Immigra- 
tion and  Naturalization  Service  ordered  that  plain- 


14  Grego rio  A  rciaga  Mesina 

tiff  be  deported  from  the  United  States  on  the 
charge  contained  in  the  Order  to  Show  Cause; 
denies  each  and  every  other  allegation  contained  in 
said  paragraph. 

IX. 

Admits,  as  alleged  in  Paragraph  XII,  that  as  a 
result  of  a  reopened  hearing  of  January  9,  1958,  in 
a  decision  dated  February  17,  1958,  the  Special  In- 
quiry Officer  found  the  plaintiff  to  be  deportable  in 
accordance  with  the  deportation  charge  contained  in 
the  Order  to  Show  Cause,  but  denies  each  and  every 
other  allegation  contained  in  said  Paragraph  XII. 

Wherefore,  defendant  prays  that  this  Court  deter- 
mine that  the  deportation  order  is  valid  and  that 
plaintiff  is  deportable,  and  for  such  other  and  fur- 
ther relief  as  to  the  Court  seems  appropriate. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney ; 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

ARLINE  MARTIN, 

Assistant  U.  S.  Attorney; 

/s/  ARLINE  MARTIN, 

Attorneys  for  Defendant. 

Affidavits  of  Service  hy  Mail  attached. 
[Endorsed] :    Piled  November  18,  1958. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  MEMORANDUM 

Statement  of  Facts 

Plaintiff  is  a  native  and  citizen  of  the  Philippines, 
55  years  of  age,  who  last  entered  the  United  States 
in  1956,  as  a  seaman.  The  charge  in  the  order  to 
show  cause  is  that,  after  entry  as  a  non-immigrant, 
he  remained  longer  and  is  deportable  under  Sec. 
241(a)(2)  of  the  1952  Act. 

The  facts  now  of  record — recorded  on  reopening 
by  direction  of  the  Board  of  Immigration  Aj)peals — 
establish  that  plaintiff  is  identical  with  the  Gregorio 
Mesina  who  (a)  had  lawfully  entered  the  United 
States  for  permanent  residence  in  1931 ;  (b)  was  de- 
ported to  the  Philippines  in  1936 ;  (c)  was  deported 
as  a  member  of  one  of  the  classes  enumerated  in 
Sec.  242(e)  of  the  1952  Act;  and  (d)  re-entered  in 
1956  without  having  been  granted  permission  to  re- 
apply. In  accordance  with  the  Board  of  Immigra- 
tion Appeals'  order  of  December  12,  1957,  the  com- 
plete record  of  the  prior  deportation  of  plaintiff 
was  admitted  in  evidence  as  Exhibit  5  (R.  10). 

Following  the  introduction  of  this  evidence,  coun- 
sel moved  for  reinstatement  of  the  previous  order 
of  deportation  in  accordance  with  Sec.  242(f)  of 
the  1952  Act,  which  was  denied.  Thereafter,  the 
Special  Inquiry  Officer  concluded  that  plaintiff  had 
been  previously  deported  in  pursuance  of  law  (that 
is,  that  plaintiff  had  been  afforded  due  process  of 
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law  in  that  proceeding),  and  was  deportable  on  the 
charge  contained  in  the  order  to  show  cause  (al- 
though voluntary  departure  w^as  granted).  The 
Board  of  Immigration  Appeals'  prior  order  di- 
rected that  the  case  be  certified  back  to  the  Board 
of  Immigration  Appeals,  and  the  order  was  affirmed. 

Argiunent 

Plaintiff  wishes  to  call  the  Court's  attention  to 
lines  29  to  31  on  page  two  (2)  of  defendant's  memo- 
randum. In  examining  the  exhibits  offered  by  the 
Government  and  also  the  transcript  of  hearings  held 
on  June  19,  1957,  and  on  January  9,  1958,  we  are 
unable  to  find  any  mention  or  reference  to  a  failure 
on  plaintiff 's  part  to  disclose  that  he  had  previously 
been  deported.  Consequently,  lines  29  to  31,  page  two 
(2)  should  be  ordered  stricken  from  defendant's 
memorandum  and  the  Court  should  disregard  said 
lines  and  allegations  contained  therein. 

The  charge  of  the  order  to  show  cause  shows  that 
plaintiff  entered  the  country  lawfully  and  remained 
longer  than  authorized.  That  this  charge  is  unsup- 
portable  on  this  record  is  manifest — plaintiff  w^as 
previously  deported  and  could  only  seek  admission 
if  he  had  applied  to  the  Attorney  General  under 
Section  212  (a)  (17).  Plaintiff  had  not  applied  under 
Section  212(a)  (17)  and  should  not  have  been  and 
could  not  have  been  legally  authorized  to  enter  the 
country  under  Section  101(a)  (15)  as  a  non-immi- 
grant or  otherwise  because  of  the  prior  deportation. 


vs.  Richard  C.  Hoy,  etc.  17 

Hence  the  plaintiff  cannot  lawfully  be  deported  on 
the  sole  charge  made  on  the  order  to  show  cause. 

On    the    present    record,    the    only    appropriate 
charge  is  under  Sec.  242(f)  of  the  1952  Act:  The 
decision  of  the  Board  of  Immigration  Appeals  dated 
December  12,  1957,  was  rendered  on  a  deficient  rec- 
ord, in  that  the   official  record  of  deportation  of 
plaintiff  in  1936  was  not  in  evidence;  the  Board  of 
Immigration  Appeals  ordered  reopening  of  the  case 
for  a  determination  as  to  whether  plaintiff  was  de- 
ported in  1936  pursuant  to  law,  and  for  recordation 
of  all  available  official  information  respecting  such 
deportation.    On   the   present   record,   and    on   the 
authority  of  the  law,  the  regulations  and  U.  S.  ex  rel. 
Blankenstein  vs.  Shaughnessy,  112  F.  Supp.  607,  it 
is  sumitted  that  on  this  record  the  charge  must  be 
laid  under  Sec.  242(f).  The  Board  apparently  relied 
upon  Blankenstein,  supra,  for  the  proposition  that 
*' there  is  no  automatic  reinstatement  of  the  previous 
order  of  deportation,"  for  as  the  Court  said   (at 
610)  : 

"Section  242(f)  specifically  provides:  'Should 
the  Atty.  General  find  that  any  alien  has  un- 
lawfully re-entered  the  United  States  after 
having  previously  departed  or  been  deported 
pursuant  to  an  order  of  deportation  *  *  *  the 
previous  order  of  deportation  shall  be  deemed 
to  be  reinstated  from  its  original  date  *  *  *^ 
Thus,  the  Attorney  General  is  required  to  make 
a  finding  (1)  that  the  alien  whose  deportation 
is  now  sought  is  the  same  person  against  whom 
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the  previous  order  of  deportation  was  issued; 

(2)  tliat  he  either  previously  departed  or  had 
been  deported  as  a  member  of  the  classes 
enumerated   in    Sec.   242(e)    of   the   Act;   and 

(3)  that  he  had  unlawfully  re-entered.  8  CFR 
Sec.  242.75.  Then,  and  only  then,  is  the  previous 
order  of  deportation  reinstated." 

The  regulations  as  revised  January  1,  1958,  provide : 

''Sec.  242.6  Aliens  deportable  under  Section 
242(f)  of  the  act.  In  the  case  of  an  alien  within 
the  purview  of  Section  242(f)  of  the  act,  the 
order  to  show  cause  shall  charge  him  with  de- 
portability  only  under  Section  242(f)  of  the  act. 
The  prior  order  of  deportation  and  evidence  of 
the  execution  thereof,  properly  identified,  shall 
constitute  prima  facie  cause  for  deportation 
under  that  section." 

The  record  as  now  constituted  establishes  all  of  the 
prerequisites  of  the  statute,  the  regulations  and  in- 
terpretation thereof.  The  requirement  of  the  statute 
and  of  the  regulations  is  mandatory.  Hence,  no  other 
charge  can  be  made  or,  if  made,  can  not  lawfully 
l)e  sustained. 

If  the  1936  deportation  is  re-examined  many 
aspects  of  its  record  will  show  that  plaintiff  was 
deprived  of  due  process  of  law. 

(1)  Plaintiff  was  not  an  alien  in  1936:  This 
proposition  is  established  by  the  decision  of  the 
Supreme  Court  in  Rabang  vs.  Boyd,  353  U.  S.  427, 
holding  that  persons  born  in  the  Philippine  Islands 
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and  permanently  resident  in  the  United  States 
'^  became  aliens  on  July  4, 1946."  Irrespective  of  any 
technical  rules,  it  is  submitted  that  where  a  finding 
of  alienage  was  made,  or  was  assiuned  (as  in  the 
original  warrant  of  arrest),  contrary  to  law,  that 
basic  error  of  law  robs  the  prior  deportation  of  any 
validity. 

No  interpretation  of  the  law  could  have  held  plain- 
tiff to  be  an  alien  until  the  Philippine  Independence 
Act  became  effective;  the  Act  was  passed  by  Con- 
gress in  March,  1934,  but  was  by  its  terms  not  to  be 
effective  until  the  Philippine  people   accepted   it. 
"Formal  acceptance  became  effective  May  14,  1935." 
Del  Guercio  vs.  Gabot,  161  F.  2d  559.  Had  plaintiff 
been  considered  to  be  an  alien  as  of  May  14,  1935, 
any  conduct  alleged  to  subject  him  to  deportation 
would  have  had  to  occur  subsequent  to  May  14,  1935. 
Note  that  in  the  case  cited  by  the  Special  Inquiry 
Officer— Matter  of  0,  III  I&N  Dec.  155,  at  page  158 
the  Board  refers  to  the  alien's  misconduct  as  having: 
occurred  ''after  the  effective  date  of  the  Independ- 
ence Act."  There  is  really  no  evidence  in  the  1935 
record  which  would  even  allege,  much  less  prove, 
such  misconduct  after  May  14,  1935 — note,  again, 
that  the  telegraphic  warrant  of  arrest  and  applica- 
tion therefore  were  dated  June  25,  1935,  and  as  we 
shall  later  see,  there  was  no  evidence  whatever  of 
record  at  that  time. 

This  argument  was  presented  to  the  Board  of 
Immigration  Appeals  but  said  Board  made  no  an- 
swer to  this  charge  or  any  other  referring  to  the  fact 
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that  Plaintiff  was  not  an  alien  but  a  national  at  the 
time  the  alleged  acts  were  said  to  be  performed. 

(2)  The  warrant  of  arrest  was  unlawfully  issued : 
The  opinion  of  the  Board  of  Immigration  Appeals  is 
erroneous  in  that  it  asserts  that  the  warrant  of 
arrest  was  based  on  the  sworn  statements  of  five  per- 
sons—the request  for  the  warrant  came  approxi- 
mately six  weeks  before  any  such  sworn  statements. 

Rule  19,  Subd.  B  of  the  regulations  in  force  in 
1935  required  that  the  warrant  of  arrest  applica- 
tion 

"must  state  facts  showing  prima  facie  that 
the  alien  comes  wdthin  one  or  more  of  the 
classes  subject  to  deportation  after  entry  *  *  * 
and  should  be  accompanied  by  some  substantial 
supporting  evidence.  If  the  facts  stated  are 
within  the  personal  knowledge  of  the  inspector 
reporting  the  case,  or  such  knowledge  is  based 
upon  admissions  made  by  the  alien,  they  need 
not  be  in  affidavit  form.  But  if  based  upon  state- 
ments of  persons  not  sworn  officers  of  the  Gov- 
ernment *  *  *  the  application  should  be  ac- 
companied by  the  affidavit  of  the  person  giving 
the  information  or  by  a  transcript  of  a  sworn 
statement  taken  from  that  person  by  an  In- 
spector. *  *  *  Telegraphic  application  may  be 
resorted  to  only  in  case  of  necessity,  or  when 
some  substantial  interest  of  the  Government 
would  be  observed  thereby,  and  must  state  *  *  * 
the  substance  of  the  facts  and  proof  contained 
in  such  application." 
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These  requirements  were  further  provided  for  by 
informal  instructions  disseminated  by  the  Service 
in  Lecture  No.  22,  November  12,  1934,  "Warrant 
and  Deportation  Procedure,"  whose  author,  W.  W. 
Brown,  was  then  head  of  the  Warrant  Division  of 
the  Department;  the  gist  of  the  regulation  is  re- 
peated, and  the  purpose  of  the  foregoing  require- 
ments is  indicated  by  the  statement  in  his  lecture 
that 

''The  applications,  together  with  supporting 
evidence,  are  reviewed  at  the  Central  Office  by 
officers  especially  qualified  for  that  purpose  and 
if  a  prima  facie  case  is  established,  a  warrant 
of  arrest  signed  by  the  Secretary  or  one  of  the 
assistants  is  issued." 

The  telegraphic  warrant  of  arrest  was  applied 
for  in  this  case,  without  compliance  with  the  lesser 
requirements  regarding  necessity  or  substantial  in- 
terest of  the  Government,  and  without  compliance 
with  the  basic  requirements  as  to  "substantial  sup- 
porting evidence."  In  fact,  the  telegraphic  applica- 
tion did  not  state  the  substance  of  the  facts  and 
proof  which  were  supposed  to  support  the  regular 
application,  evidently  because  the  regular  applica- 
tion was  not  so  supported ;  the  sole  alleged  basis  for 
the  application  was  a  memorandum  of  Robert  J. 
Leith,  Immigrant  Inspector,  to  the  District  Director, 
which  stated : 

"  In  re :    George  Messina. 
"It  has  been  reported  to   this  office   from 
sources  considered  to  be  reliable  that  a  Filipino 
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known  as  George  Messina  is  the  proprietor  of  a 
house  of  prostitution.  It  is  further  stated  in  the 
report  that  Messina  has  four  or  five  Porto  Rican 
girls  living  in  his  house,  where  they  are  practic- 
ing prostitution. 

"It  is,  therefore,  respectfully  suggested  that 
a  cablegraphic  warrant  of  arrest  be  applied  for 
in  this  case." 

The  fonnal  application  for  the  warrant  of  arrest, 
not  received  by  the  Central  Office  until  July  2,  1935, 
was  as  much  in  violation  of  the  regulations  as  the 
telegraphic  application,  since  neither  was  accom- 
panied by  substantial  supporting  evidence,  or  in  fact 
by  any  evidence  at  all.  The  hearsay  statement  of 
Inspector  Leith  was  in  direct  conflict  with  the  regu- 
lation and  consistent  instructions — he  made  no  effort 
even  to  take  a  statement  from  the  ''sources"  of 
which  he  spoke,  much  less  an  affidavit  or  transcript 
of  a  sworn  statement — it  was  simply  rumor.  It  is 
deemed  fair  comment  to  say  that,  the  lack  of  basis 
for  the  application  for  the  warrant  may  have  even 
dictated  the  use  of  cable  or  telegraph — to  avoid 
the  specific  requirements  of  the  regulation. 

The  importance  of  obeying  the  regulations  with 
regard  to  the  application  for,  and  issuance  of, 
warrants  of  arrest  may  perhaps  be  noted  by  refer- 
ence to  the  leading  case  of  Whitfield  vs.  Hanges, 
222  Fed.  745  at  page  749.  Failure  to  adhere  to  the 
rule  that  the  application  for  the  warrant  must  be 
supported  by  substantial  evidence,  and  an  accom- 
panying failure  to  show  or  read  to  the  alien  the 
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evidence  upon  which  the  warrant  had  been  issued 
rendered  the  proceeding  unfair  from  its  inception — 
and  rendered  the  hearing  unfair;  Sibray  vs.  U.  S., 
282  Fed.  795,  796;  Ex  parte  Radivoetf,  278  Fed.  227; 
and  Whitfield  v.  Hanges,  supra.  Manifestly  plain- 
tiff could  not  have  had  notice  of  any  evidence  which 
was  supposed  to  support  the  warrant  of  arrest,  and 
concomitant  opportunity  to  refute  that  evidence,  be- 
cause there  was  no  scintilla  of  evidence  to  support 
the  application  and  no  such  notice  and  opportunity 
could  have  been  afforded.  The  allegation  of  Inspec- 
tor Leith  (1935  R.  3)  that  the  ex  parte  statements 
Exs.  A,  B,  C,  D  and  E  were  "evidence  on  which  the 
warrant  of  arrest  is  based"  could  not  be  true,  since 
the  earliest  date  on  any  such  reported  statement  is 
August  6,  1935,  (Ex.  B),  and  the  others  are  all 
dated  later,  whereas  the  warrant  application  and 
warrant  are  dated  June  25,  1935. 

(3)  The  1935  hearing  officer  intermingled  the 
functions  of  detective,  policeman,  prosecutor,  note- 
taker,  interpreter  and  judge: 

As  indicative  of  what  were  approved  practices  in 
deportation  hearings  in  1935,  we  note  that  in  Lecture 
No.  1,  February  12,  1934,  then  Commissioner  D.  W. 
MacCormack,  initiating  the  series  of  lectures  in- 
tended to  guide  the  future  conduct  of  Service  per- 
somiel,  stated  (inter  alia)  that  some  of  the  worst 
criticisms  of  the  Service  had  been  the  ''failure  to 
realize  that  its  function  is  primarily  judicial  in 
nature,"  " third-degTee  methods,"  and  ''the  practice 
of  having  the  same  inspector  as  investigator,  arrest- 
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ing  officer  and  trial  officer."  In  Lecture  No.  22,  No- 
vember 12,  1934,  W.  W.  Brown  stated  (p.  5) : 

''in  the  past,  formal  hearings  have  frequently 
been  conducted  by  the  same  officer  who  con- 
ducted the  preliminary  hearing  and  investiga- 
tion. At  the  present  time,  however,  and  wher- 
ever possible  the  hearing  is  given  by  some 
officer  other  than  the  investigating  officer.  When 
it  is  found  that  the  alien  is  unfamiliar  with  the 
English  language  to  the  extent  he  is  unable  to 
comprehend  the  proceedings,  a  competent  inter- 
preter is  employed  at  Government  expense." 

In  this  case,  Inspector  Leith  carried  on  all  func- 
tions from  beginning  to  end,  with  nothing  of  record 
to  indicate  why  he  was  chosen  to  perform  all  of  the 
varying  and  inconsistent  duties.  Perhaps  the  most 
damaging  ex  parte  statement  alleged  to  have  been 
taken  by  Inspector  Leith  is  the  reported  statement 
of  one  Marta  R.  Caraballo,  which  was  introduced 
in  evidence  over  objection  (1935,  R.  3).  In  the  pur- 
ported taking  of  this  statement,  Inspector  Leith 
played  the  whole  role  alone — he  was  investigator, 
interpreter  and  (apparently)  note-taker.  The  pur- 
ported statement  of  Perez  was  not  even  signed — it 
could  not  have  been,  because  as  shown  by  the  notes 
of  stenographer-interpreter  Ramirez,  the  alleged 
transcript  was  merely  a  transcript  of  ''my  shorthand 
notes  regarding  this  sworn  statement,  as  dictated  to 
me  by  Inspector  Robert  J.  Leith."  How  it  was  pos- 
sible for  Inspector  Leith  to  have  remembered  what 
to  dictate,  and  whether  he  had  the  capacity  of  trans- 
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lating  or  interpreting  from  the  Spanish  language 
(used  by  Perez)  and  the  English  language  (which 
he  dictated  to  Ramirez),  are  but  two  imexplained 
mysteries  in  the  picture  of  gross  unfairness. 

These  facts  exemplify  and  document  how  Inspec- 
tor Leith  initiated  the  charges  on  stated  hearsay 
from  undisclosed  sources,  without  supporting  evi- 
dence of  any  kind,  and  then  endeavored  to  carry  his 
charges  through  to  the  conclusion  of  plaintiff's  de- 
portation— sometimes  the  Inspector  being  the  only 
person  present  when  a  witness  was  alleged  to  have 
made  a  sworn  statement  to  him  in  a  foreign  lan- 
guage. Standing  alone,  the  failure  to  establish  of 
record  that  a  "competent  interpreter"  was  used  in 
the  proceedings  constitutes  the  denial  of  a  constitu- 
tional right  and  renders  the  hearing  unfair;  Gon- 
zales vs.  Zurbrick,  45  F.  2d  934  (CAA  5,  1930). 
Moreover,  there  is  nothing  of  record  to  indicate  why 
Inspector  Leith  was  permitted  to  discharge  his 
many  immiscible  functions  to  this  amazing  point : 

During  the  very  course  of  the  ''hearing,"  with  the 
Inspector  sitting  as  prosecutor  and  judge  (on  the 
morning  of  the  last  day  of  the  hearing,  September 
17,  1935),  the  testimony  of  witness  Burgos,  called  as 
a  witness  by  Inspector  Leith  (135,  R.  27)  shows: 
That  the  inspector,  accompanied  by  the  person  who 
was  interpreter  at  the  hearing,  entered  the  house 
of  Burgos  without  permission;  Burgos,  as  the  In- 
spector's witness,  testified  (R.  30)  that  ''they  lost 
their  temper,"  "he  (Leith)  went  up  in  the  air,"  "Iir^ 
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lost  his  temper  and  threatened  me  if  I  would  not 
come  to  testify"  (against  the  plaintiff);  that  In- 
spector Leith  was  in  full  uniform  and  ''had  a 
pistol  on  his  hip."  The  questioning  of  Burgos  by 
the  Inspector  is  replete  with  questions  regarding 
''the  Filipino,"  without  any  identification  as  to  the 
person  to  whom  the  Inspector  was  referring.  Wit- 
ness Burgos  finally  asked  this  question  of  Inspector 
Leith : 

"A.     No,  sir,  I  don't  know  the  Filipino.  I 

don't  know  anything  about  him.  Who  is  the 

Filipino?" 

Instead  of  answering  this  question.  Inspector  Leith 
did  this: 

"Examining  Officer:     No  further  questions." 

When  the  case  was  reviewed  by  an  examiner  for 
the  Board  of  Review  (1935  recommendation,  p.  7) 
the  examiner  completely  garbled  these  facts : 

"Burgos  further  testified  when  asked  whether 
he  said  the  Filipino's  house  was  a  house  of 
prostitution,  'No,  I  don't  know  the  Filipino, 
I  don't  know  anything  about  him.  Who  is  the 
Filipino*?'  At  this  point  the  attorney  refused 
to  continue  with  the  case  and  advised  his  client 
to  answer  no  more  questions." 

The  egregious  error  of  this  finding  is  that  it  was 
Inspector  Leith  who  closed  the  examination  of  his 
own  witness,  after  having  failed  or  refused  to 
identify  to  the  witness  the  "Filipino"  about  whom 
he  had  been  asking  questions,  and  it  was  after  an 


vs.  Richard  C.  Hoy,  etc.  27 

exchange  of  Stenographer-interpreters  (caused  by 
the  fact  that  the  Inspector  had  had  the  stenog- 
rapher testify  to  try  to  impeach  his  own  witness) 
that  the  attorney  stated  that  he  declined  to  permit 
plaintiff  to  be  again  cross-examined,  since  he  had 
already  been  cross-examined,  previously.  And  the 
attorney  did  not  refuse  to  continue  with  the  case, 
since  he  stated  (R.31) : 

"*  *  *  I  have  no  more  witnesses  except  to 
cross-examine  a  girl  confined  in  the  Insular 
Sanatorium." 

Inspector  Leith  did  not  even  deign  to  acknowl- 
edge this  further  demand  for  cross-examination  of 
the  girl  whose  statement  he  had  purported  to  take 
in  the  Sanatorium,  and  closed  the  case  with  the  ad- 
dition of  the  charge  "Receiptor"  over  the  objection 
of  counsel,  without  giving  either  plaintiff  or  his 
counsel  any  opportunity  whatever  to  answer  or  pro- 
duce evidence  on  that  charge.  As  stated  in  U.  S.  v. 
Van  de  Mark,  3  F.  Supp.  101,  when  one  man  acts 
as  "inquisitor,  interpreter,  prosecutor  and  judge" 

"The  trial  moves  rapidly  on  when  the  judge 
has  determined  the  sentence  beforehand." 

(4)  The  right  of  cross-examination  of  witnesses 
was  refused:  As  pointed  out  above,  Exhibit  A  in 
the  1935  hearing,  the  alleged  sworn  statement  of  one 
Marta  Rodriguez  Carabello,  purporting  to  have 
been  taken  from  her  in  a  sanitarium,  but  actually 
dictated  by  Inspector  Leith  to  a  stenographer  at 
f«orao  other  time  and  place,  and  unsigned  bv  her, 
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was  introduced  in  evidence  over  the  objections  of 
counsel ;  over  and  over  again,  counsel  specifically  re- 
quested the  right  of  cross-examination  of  all  of  the 
persons  from  whom  the  inspector  took  statements. 
Even  though  this  woman  is  reported  to  have  stated 
that  she  would  be  willing  to  appear  as  a  witness,  up 
to  the  very  last  few  minutes  of  the  hearing,  coun- 
sel's repeated  demands  were  ignored.  Notwithstand- 
ing, the  Board  of  Review  recommendation  relied 
upon  this  woman's  statement,  Ex.  A,  and  the  other 
four  purported  statements,  as  "the  principal  evi- 
dence in  support  of  the  charges  against  the  alien." 
The  Board  examiner  merely  noted  the  objections  of 
counsel  aR  to  Cara])el]o  and  stated:  ''It  appears 
probable  that  her  testimony  might  have  been  taken 
by  going  to  the  institution  for  the  purpose,  but  this 
was  not  done." 

As  to  Josefina  Ruiz  (Ex.  D,  1935)  the  refusal 
of  the  inspector  to  call  her  for  cross-examination 
was  excused  by  the  Board  examiner  on  the  state- 
ment that  "possibly  because  her  statements  were 
not  as  clear  and  definite  in  support  of  the  warrant 
charges  as  those  of  the  other  witnesses."  In  other 
words,  because  the  ex  parte  witness  Ruiz  had  given 
a  statement  quite  favorable  to  the  plaintiff,  and 
which  did  not  "support  the  warrant  charges,"  the 
inspector  refused  to  call  her  as  a  witness  at  the 
hearing  and  contented  himself  with  introducing  her 
ex  parte  statement,  and  denying  any  examination  of 
her  by  counsel. 

The  serious  consideration  given  to  at  least  two 
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ex  parte  statements  as  part  of  the  ''principal  evi- 
dence" to  sustain  the  warrant  charges,  against  the 
respondent,  where  the  makers  of  the  statements 
could  have  been  produced  at  the  hearing,  renders 
the  hearing  and  decision  unfair;  Ungar  v.  Seaman, 
4  F.  2d  80  (CCA  8,  1924)  ;  Whitfield  v.  Hanges, 
supra ;  Schenck  v.  Ward,  6  F.  Supp.  739 ;  Ex  parte 
McMahon,  1  F.  2d  456;  Ex  parte  Chin  Loy  Yow, 
223  Fed.  833 ;  Gonzales  v.  Zurbrick,  supra ;  Svarney 
V.  U.  S.,  7  F.  2d  515;  and  Maltez  v.  Nagle,  27  F.  2d 
835.  It  seems  more  than  significant  that  the  cases 
wherein  such  practices  of  the  Service  have  been  most 
severely  criticized  are  those  involving  charges  that 
the  respective  respondents  were  engaged  in  the 
managing  of  houses  of  prostitution,  and  the  ''evi- 
dence" relied  upon  consisted  of  statements  of  mem- 
bers of  that  oldest  profession  in  the  Vv^orld — as  in 
Whitfield  and  Svarney,   supra. 

(5)  The  inspector  made  secret  representations 
which  influenced  the  Board  of  Review:  Months 
after  the  hearing  was  completed,  the  record  was 
forwarded  by  the  District  Director  at  San  Juan 
to  the  Commissioner  (January  2,  1936).  Contrary 
to  the  practice  prescribed  in  Lecture  22,  the  Dis- 
trict Director  himself  made  no  recommendation  to 
the  Commissioner;  this  was  error,  of  course.  The 
only  recommendation  was  made  by  Inspector  Leith, 
who  recommended  plaintiff's  deportation.  To  this 
the  Inspector  appended  a  pageful  of  statements 
headed  up 
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''Comments  by  Inspector  Leith" 

These  comments  consisted  in  attacks  upon  the  testi- 
mony of  eight  witnesses,  whose  testimony  in  open 
hearing  w^as  favorable  to  the  plaintiff.  As  an  ex- 
ample, the  Inspector  attacked  the  testimony  of 
witness  Jenaro  de  Jesus  by  stating  that  this  witness 
had  not  reported  to  the  authorities  an  alleged 
house  of  prostitution  next  door  to  Mesina 's  house. 

The  record  shows  that  witness  de  Jesus  was 
not  asked  if  he  knew  that  there  was  a  house  of 
prostitution  further  down  the  street  or  in  the 
vicinity  and  he  was  not  asked  as  to  whether,  if 
he  knew  of  the  existence  of  such  a  place,  he  had 
or  had  not  reported  it  to  the  authorities.  Addi- 
tionally, there  is  no  evidence  of  record  that  he  had 
not  made  such  a  report.  The  inspector  went  on  to 
suggest  and  request  that  the  testimony  of  each  and 
every  witness  favorable  to  plaintiff  "be  not  con- 
sidered" in  his   (plaintiff's)   behalf  and  favor. 

The  allegations  of  Inspector  Leith  in  his  "com- 
ments" were  not  known  to  plaintiff  or  his  counsel, 
who  had  no  notice  of  them  and  no  opportunity  to 
rebut  them.  Notwithstanding,  turning  to  page  4  of 
the  Board  of  Review  recommendation,  we  find  that 
the  Board  examiner  adopting  in  toto  the  unfounded 
and  unsupported  statement  regarding  witness  de 
Jesus,  and,  in  fact,  adopting  virtually  completely 
all  of  the  "comments"  of  Inspector  Leith. 

The  case  of  LTngar  v.  Seaman,  supra,  is  relied 
upon  by  the  Special  Inquiry  Officer  in  this  case 
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as  the  leading  case  on  matters  related  to  fairness 
of  hearing;  in  that  case  the  Circuit  Court  of  Ap- 
peals (4  F.  2d  at  pages  84  and  85)  said: 

"The  introduction  and  receipt  by  the  assist- 
ant Secretary  of  Labor,  after  the  hearing  was 
closed,  without  notice  to  or  knowledge  of  the 
accused,  of  the  hearsay  statements  of  the  immi- 
gration inspector  *  *  *  was  grossly  unfair 
and  unjust.  *  *  *  Its  receipt  and  consideration 
violated  the  indispensable  condition  of  a  fair 
hearing  of  a  litigated  issue  that  the  case  shall 
be  decided  on  the  evidence  at  the  hearing,  when 
parties  or  their  counsel  were  present  and  that 
neither  party  nor  court  or  quasi-judicial  tri- 
bunal shall  subsequently  receive  evidence  with- 
out notice  to  the  party  to  be  affected  or  their 
counsel  and  time  and  opportunity  to  rebut  it." 

Conclusion 

In  view  of  the  foregoing,  it  is  respectfully  re- 
quested that  the  Court  make  a  declaratory  judgment 
vacating  and  declaring  null  and  void  the  prior  de- 
portation order  executed  in  April  of  1936  by  the 
Immigration  and  Naturalization  Service  and  fur- 
ther declaring  that  plaintiff  is  a  permanent  resident 
of  the  United  States;  and,  further  that  the  Court 
grant  a  permanent  injunction  restraining  and  en- 
joining defendant  from  taking  any  steps  to  deport 
plaintiff  based  upon  the  charge  under  Section  241 
(a)  (2)  of  the  Immigration  and  Naturalization  Act 
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(8    U.S.C,     1251(a)) — Nonimmigrant,    remainded 
longer. 

/s/  NORMAN  STILLER, 

Attorney  for  Plaintiff. 

[Endorsed]:     Filed  December  31,  1958. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM 

This  is  a  proceeding  for  declaratory  relief  and 
injunction  by  the  plaintiff  under  28  L^.S.C.A.,  2201 

and  5  U.S.C.A.,   1009. 

The  case  was  set  for  trial  and  was  tried  on 
January  6th,  1959. 

Plaintiff  was  born  in  the  Philippine  Islands 
in  1903;  he  first  entered  the  United  States  in  1924; 
he  was  ordered  deported,  and  was  deported  in 
April,  1936,  on  the  ground  that  he  had  been  man- 
aging a  house  of  prostitution,  and  had  been  foimd 
to  have  received  and  derived  benefits  from  the 
earnings  of  a  prostitute. 

On  December  31,  1956,  plaintiff'  entered  the 
United  States  as  a  crewman,  receiving  a  Crewman's 
Landing  Permit  (State  Dept.  Symbol  D-2),  and 
was  required  to  depart  from  the  United  States 
before  the  expiration  of  twenty-nine  (29)  days. 
[8  U.S.C.A.,  1282(a)  (2)].  At  that  time  he  was  a 
non-immigrant  alien  under  8  U.S.C.A.,  1101(a)  (15) 
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(D).  This  permit  appears  to  have  been  extended 
to  February  27,  1957. 

Plaintiff  did  not  depart,  and  proceedings  were 
commenced  against  him  in  the  Immigration  & 
Naturalization  Department,  which  finally  resulted 
in  an  Order  as  follows: 

''Order 

"It  is  ordered  that  the  respondent  be  granted 
voluntary  departure  at  his  own  expense  in 
lieu  of  deportation  within  such  period  of  time 
and  under  such  conditions  as  the  District  Di- 
rector shall  direct. 

''It  Is  Further  Ordered  that  if  the  respond- 
ent fails  to  depart  when  and  as  required,  the 
privilege  of  voluntary  departure  shall  be  with- 
drawn without  further  notice  or  proceedings, 
and  the  respondent  be  deported  from  the 
United  States  in  the  manner  provided  by  law 
on  the  charge  contained  in  the  Order  to  Show^ 
Cause." 

An  appeal  was  taken  and  the  Order  was  affirmed 
by  the  Board  of  Immigration  Appeals  on  August  7, 
1958.  This  suit  followed. 

Plaintiff's  principal  contention  is  that  the  pro- 
ceedings were  had  under  Section  241(a)(2)  of  the 
Immigration  &  Naturalization  Act  of  1952 — 8 
U.S.C.A.,  1251(a)(2)— rather  than  Section  242(f) 

of  tho  Immigration  &  Naturalization  Act  of  1f).^-? 
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8  U.S.C.A.,  1252(f) — which  latter  section  permits 
the  Attorney  General  to  reinstate  a  previous  order 
of  deportation. 

Plaintiff  contends  that  it  is  mandatory  that  the 
proceedings  be  commenced  under  8  U.S.C.A.,  1252 
(f),  and  that  being  so,  the  original  proceedings  of 
deportation  may  be  attacked  on  the  various  grounds 
of  illegality  set  forth  in  the  Petition,  which  are  not 
necessary  to  note  at  this  point. 

There  is  nothing  to  plaintiff's  point  that  the 
proceedings  for  his  deportation  must  be  had  under 
8  U.S.C.A.,  1252(f).  Blankenstein  v.  Shaughnessy, 
(D.C.,  S.D.,  N.Y.,  1953)  112  F.  Supp.  607.  And  see 
Souza  V.  Barber,  No.  15913,  United  States  Court 
of  Appeals,  Ninth  Circuit,  January  30,  1959,  as 
yet  unreported,  v\^hich  holds  that  8  U.S.C.A.,  1252 
(f)  is  a  procedural  section  only. 

Plaintiff'  was  a  non-immigrant  alien  under  the 
terms  of  8  U.S.C.A.,  1101(a)  (15)  (D).  He  was  ad- 
mitted under  8  U.S.C.A.,  1282(a)(2),  and  was 
properly  deportable  by  the  Attorney  General  by 
proceedings  under  either  8  U.S.C.A.,  1251(a)(2) 
or  8  U.S.C.A.,  1252(f),  as  the  Attorney  General 
in  the  exercise  of  his  discretion  may  choose. 

Petitioner  cannot  compel  the  Attorney  General 
to  exercise  his  discretion  at  the  choice  of  the  peti- 
tioner. 

Counsel  will  prepare  Findings  of  Fact  and  Con- 
clusions of  Law  in  accordance  with  this  Memoran- 
dum. 
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Dated:    Los  Angeles,  California,  this  19th  day  of 
February,  1959. 

/s/  PEIRSON    M.    HALL, 

United  States  District  Judge. 

[Endorsed]:     Filed  February  19,  1959. 


[Title  of  District  Court  and  Cause.] 

MINUTES  OF  THE  COURT— JAN.  6,  1959 

Present:     Hon.   Peirson   M.   Hall,   District  Judge. 
Proceedings :    For  trial.  Court  orders  trial  proceed. 

Plaintiff's  Exhibit  1  is  marked  for  identification 
and  admitted  in  evidence. 

Plaintiff  rests. 

Plaintiff's  Exhibits  A-1  and  A-2  are  marked  for 
identification.  Plaintiff  objects.  Counsel  argue.  Court 
orders  Exhibit  A-1  admitted  in  evidence,  but  denies 
permission  to  enter  Ex.  A-2  in  evidence. 

Government  rests. 

Court  hears  argument  of  counsel  and  orders 
cause  submitted  for  final  determination. 

JOHN  A.  CHILDRESS,  , 

Clerk; 

By  /s/  S.  W.  STACEY, 
Deputy  Clerk. 
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United  States  District  Court,  Southern  District 
of  California,  Office  of  the  Clerk 

Entry  of  Judgment 

Norman  Stiller,  Esq., 

995  Market  St., 

San  Francisco  3,  Calif. 

LaughJin  E.  Waters,  Esq., 
600   Federal   Bldg., 
Los  Angeles  12,  Calif. 

Re:     Mesina  vs.  Hoy,  etc.,  No.  998-58-PH. 

You  are  hereby  notified  that  judgment  in  the 
above-entitled  case  was  entered  this  day  March  4, 
1959,  in  the  docket. 

I  hereby  certify  that  this  notice  was  mailed  on 
March  4,  1959. 

CLERK,  U.   S.   DISTRICT 
COURT, 

By  /s/  C.  A.  SIMMONS, 

Deputy  Clerk. 
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United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division 

Civil  No.  998-58-PH 

GREGORIO  ARCIAGA  MESINA, 

Plaintiff, 

vs. 

RICHARD  C.  HOY,  District  Director  of  Immi- 
gration and  Naturalization  Service,  Department 
of  Justice, 

Defendant. 

FINDINGS     OF    FACT,    CONCLUSIONS     OF 
LAW,  AND  JUDGMENT 

The  above  matter  having  come  on  for  trial  on 
January  6,  1959,  before  the  Honorable  Peirson  M. 
Hall,  plaintiff  appearing  by  Norman  Stiller,  and 
defendant  being  represented  by  Laughlin  E.  Waters 
United  States  Attorney,  Richard  A.  Lavine  and 
Arline  Martin,  Assistants  United  States  Attorney 
and  the  certified  copy  of  the  Immigration  and 
Naturalization  hearing  having  been  introduced  in 
evidence  as  Defendant's  Exhibit  1,  and  the  record 
of  plaintiff's  last  entry  having  been  introduced  in 
evidence  as  Government's  Exhibit  A(l),  and  the 
matter  having  been  argued  orally  and  upon  written 
memoranda,  and  having  been  submitted  to  the  Court 
for  decision,  and  the  Court  being  fully  advised 
makes  the  following  Findings  of  Fact,  Conclusions 
of  LaAV,  and  Judgment: 
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Findings  of  Fact 

I. 

Jurisdiction  is  invoked  for  declaratory  judgment 
under  the  Declaratory  Judgment  Act  for  injunctive 
relief  and  for  judicial  review  of  a  final  order  of 
deportation  under  28  U.S.C.A.,  §  2201  and  Title  5, 
U.S.C,  §  1009,  et  seq.,  tlie  Administrative  Proce- 
dures Act. 

n. 

The  plaintiff  is  a  resident  of  the  County  of  Los 
Angeles,  California. 

III. 

The  defendant  is  the  District  Director  of  the 
Immigration  and  Naturalization  Service,  Depart- 
ment of  Justice,  at  Los  Angeles,  California. 

IV. 

Plaintiff  was  born  in  the  Philippine  Islands  in 
1903.  He  first  entered  the  United  States  in  1924, 
and  was  deported  to  the  Philippine  Islands  on 
April  18,  1936,  on  the  ground  that  he  had  been 
managing  a  house  of  prostitution  and  had  been 
found  to  have  received  and  derived  benefits  from 
the  earnings  of  a  prostitute. 

On  December  31,  1956,  plaintiff  entered  the 
United  States  at  Baltimore,  Maryland,  as  a  crew- 
man, receiving  a  Crewman's  Landing  Permit  (State 
Department  Symbol  D-2),  and  was  required  to  de- 
part from  the  United  States  before  the  expiration 
of  29  days,  pursuant  to  Title  8,  U.  S.  Code,  §  1282 
(a)(2).  At  that  time  plaintiff  entered  as  a  non- 
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immigrant  alien  under  Section  8,  U.  S.  Code, 
§  1101(a) (15) (D),  and  said  permit  was  extended 
to  February  27,  1957. 

Plaintiff  did  not  depart  at  or  prior  to  the  date 
indicated  on  his  Crewman's  Landing  Permit  and 
proceedings  were  commenced  by  the  Immigration 
and  Naturalization  Service  which  resulted  in  an 
order  as  follows: 

'^  Order 

''It  is  ordered  that  the  respondent  be  granted 
voluntary  departure  at  his  own  expense  in  lieu  of 
deportation  within  such  period  of  time  and  under 
such  conditions  as  the  District  Director  shall  direct. 

"It  Is  Further  Ordered  that  if  the  respondent 
fails  to  depart  when  and  as  required,  the  privilege 
of  voluntary  departure  shall  be  withdrawn  with- 
out further  notice  or  proceedings,  and  the  respond- 
ent be  deported  from  the  United  States  in  the 
manner  provided  by  law  on  the  charge  contained 
in  the  Order  to  Show  Cause." 

An  appeal  was  taken  from  said  order  and  the 
Board  of  Immigration  Appeals  confirmed  said 
order  on  August  7,  1958,  and  plaintiff  was  ordered 
deported  on  the  grounds  that  as  a  non-immigrant 
he  had  remained  in  the  United  States  longer  than 
permitted,  in  violation  of  Section  241(a)(2)  of 
the  Act  of  1952  [8  U.S.C.,  1251(a)(2)]. 

On  or  about  the  13th  day  of  October,  1958,  the 
defendant  granted  plaintiff  nine  days  to  effect  his 
departure  from  the  United  States  at  his  own  ex- 
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pense  and  informed  plaintiff  that  failure  to  depart 
on  or  before  October  22,  1958,  would  result  in 
withdrawal  of  the  privilege  of  voluntary  departure 
and  steps  would  be  taken  to  effectuate  deportation. 

V. 

All  administrative  remedies  available  to  the 
plaintiff  have   been   exhausted 

VI. 

evidence  in  the  Administrative  Record,  which  was 
There  is  reasonable,  substantial  and  probative 
reviewed  herein,  to  sustain  the  findings  of  the 
Immigration  and  Naturalization  Service  and  the 
order  of  deportation. 

Conclusions  of  Law 

I. 

Plaintiff  was  accorded  due  process  in  all  the 
proceedings  by  the  Immigration  and  Naturalization 
Service  and  its  findings  and  order  of  deportation 
are  supported  by  reasonable,  sustantial  and  pro- 
bative evidence,  and  were  according  to  law  and  are 
affirmed. 

II. 

There  w^as  no  error  of  law  in  the  institution  of 
the  proceedings  by  the  Immigration  and  Naturali- 
zation Service  to  deport  plaintiff  imder  Section 
241(a)(2)  of  the  Immigration  and  Nationality  Act 
of  1952  [8  U.S.C,  1251(a)(2)]  rather  than  Section 
242(f)  of  the  Immigration  and  Nationality  Act  of 
1952  [8  U.S.C,  1251(f)],  as  the  Attorney  General, 


vs.  Bichard  C.  Hoy,  etc.  41 

in  the  exercise  of  his  discretion,  may  choose  which 
grounds,  if  any  there  are,  upon  which  to  base 
deportation,  and  it  is  not  mandatory  that  the  pro- 
ceedings as  to  this  plaintiff  be  commenced  under 
Title  8  U.S.C.,  1252(f)  for  the  reason  that  Title 
8  U.S.C,  1252(f)  is  a  procedural  section  only. 
Blankenstein  v.  Shaughnessy,  (D.C.,  S.C,  N.Y., 
1953),  112  F.  Supp.  607,  and  Souza  v.  Barber, 
No.  15913,  C.A.  9,  January  30,  1959,  ....  F.  2d 

III. 

The  final  order  of  deportation  as  to  the  plaintiff 
should  be  affirmed,  the  injunctive  relief  denied, 
and  judgment  entered  accordingly. 

Judgment 

In  accordance  with  the  foregoing  Findings  of 
Fact  and  Conclusions  of  Law, 

It  Is  Ordered,  Adjudged  and  Decreed  that  the 
final  order  of  deportation  of  the  plaintiff  herein 
by  the  Immigration  and  Naturalization  Service  is 
a  valid  order  and  the  injunction  and  other  relief 
prayed  for  by  the  plaintiff  is  hereby  denied,  with 
costs  to  the  defendant  in  the  sum  of  $20.00  as  and 
for  a  docket  fee,  pursuant  to  28  U.S.C,  1923. 

Dated:     March  3,  1959. 

/s/  PEIRSON  M.  HALL, 

United  States  District  Judge. 

Affidavit  of  Service  by  Mail  attached. 

Lodged  February   26,    1959. 

[Endorsed]:     Filed  and  entered  March  4,  1959. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court,  and  to 
Richard  C.  Hoy,  District  Director  of  Immi- 
gration and  Naturalization  Service,  Depart- 
ment of  Justice,  and  to  Laughlin  E.  Waters, 
United  States  Attorney,  Richard  A.  Lavine, 
Assistant  U.  S.  Attorney,  and  Arlene  Martin, 
Assistant  U.  S.  Attorney: 

You  and  Each  of  You  will  please  take  notice, 
and  notice  is  hereby  given  that  Gregorio  Arciaga 
Mesina,  the  plaintiff  in  the  above-entitled  matter, 
hereby  appeals  to  the  Honorable  United  States 
Court  of  Appeals,  in  and  for  the  Ninth  Judicial 
Circuit,  from  the  Findings  of  Fact,  Conclusions 
of  Law  and  Judgment  therein  rendered  on  the 
26th  day  of  February,  1959,  by  the  Honorable 
United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  said  Find- 
ings of  Fact,  Conclusions  of  Law  and  Judgment 
having  been  entered  on  the  4th  day  of  March,  1959, 
denying  plaintiff's  complaint  for  declaratory  judg- 
ment and  injunction  enjoining  defendant  from  de- 
porting plaintiff. 

/s/  NORMAN  STILLER. 

Receipt  of  Copy  acknowledged. 
[Endorsed] :    Filed  March  4,  1959. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  that  the  exhibits  in 
evidence,  i.e.,  the  certified  copy  of  the  immigration 
file  of  appellant,  are  to  be  transmitted  to  and  con- 
sidered by  the  Court  of  Appeals  in  its  original  form. 

Dated:     March  31,  1959. 

LAUGHLIN  E.  WATERS, 

United   States  Attorney; 

/s/  ARLINE  MARTIN, 

Assistant  U.  S.  Attorney. 

/s/  NORMAN   STILLER, 

Attorney  for  Appellant. 

[Endorsed]:     Filed  April   1,   1959. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  THE   CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  foregoing  documents 
together  with  the  other  items,  all  of  which  are 
listed  below,  constitute  the  transcript  of  record 
on  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  in  the  above-entitled  case; 
and  that  said  items  are  the  originals  unless  other- 
wise shown  on  this  list: 
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A. 

Complaint,  filed  10/16/58. 

Summons,  issued  10/16/58. 

Answer,  filed  11/18/58. 

Defendant's   Memorandum,   filed   11/28/58. 

Plaintiff's  Memorandum  (Statement  of  Facts), 
filed  12/31/58. 

Memorandum  of  the  Court,  filed  2/19/59. 

Minute  Order  of  1/6/59,  re  trial. 

(Copy)  Clerk's  notice  of  entry  of  judgment, 
entered  3/4/59. 

Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment, filed  and  entered  3/4/59. 

Notice  of  Appeal,  filed  3/4/59. 

Designation  of  Record  on  appeal,  filed  4/1/59. 

Stipulation  re  transmittal  original  exhibits  to 
Court  of  Appeals,  filed  4/1/59. 

B. 

Plaintiff's  Exhibits  1  and  "A." 
Dated:    April  17,  1959. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk; 

By  /s/  WM.  A.  WHITE, 
Deputy  Clerk. 
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[Endorsed] :  No.  16448.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Gregorio  Arciaga 
Mesina,  Appellant,  vs.  Richard  C.  Hoy,  District 
Director  of  Immigration  and  Naturalization  Serv- 
ice, Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 

Filed:    April  20,  1959. 

Docketed:    April  28,  1959. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16448 


GREGORIO   ARCIAGA   MESINA, 

Appellant, 

vs. 

RICHARD  C.  HOY,  Etc., 

Appellee. 

STATEMENT    OF,   POINTS    AND    DESIGNA- 
TION  OF   THE   RECORD 

The  appellant  makes  the  following  statement  of 
points  on  appeal: 

1.  That  the  District  Court  erred  in  finding  that 
appellant  entered  as  a  non-immigrant  alien  under 
Section  8,  U.S.  Code  1101(a)  (15)D,  when  in  fact 
appellant  could  not  have  been  legally  authorized 
to  enter  the  United  States  under  Section  8,  U.S. 
Code  1101(a)  (15)D,  without  prior  permission  of 
the  Attorney  General  under  Section  1182A(17), 
8  U.S.  Code. 

2.  That  the  District  Court  erred  in  finding  that 
appellant  was  accorded  due  process  in  all  the  pro- 
ceedings by  the  Immigration  and  Naturalization 
Service  in  that  the  deportation  order  of  1936  was 
a  serious  deprivation  of  due  process  in  the  following 
respects : 
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a)  Appellant,  being  born  in  the  Philippine  Is- 
lands in  1903,  was  a  national  of  the  United  States 
and  not  an  alien  when  deported  in  1936;  and  as  a 
national  of  the  United  States  he  could  not  be  de- 
portable for  acts  which  furnished  the  basis  for  his 
deportation  in  1936; 

b)  The  warrant  of  arrest  was  unlawfully  issued 
in  that  there  was  no  substantial  supporting  evidence 
on  which  it  could  be  based; 

c)  The  conduct  of  the  hearing  officer  as  detec- 
tive, policeman,  prosecutor,  note-taker,  interpreter, 
and  judge  resulted  in  a  hearing  inconsistent  with 
fairness  and  impartiality  required  by  the  concept 
of  due  process  of  law; 

d)  Appellant  was  not  allowed  to  cross-examine 
the  declarants  of  unsigned  ex  parte  statements 
introduced  by  the  hearing  officer  as  exhibits; 

e)  Months  after  the  hearing  the  said  hearing 
officer  made  secret  representations  to  the  Board  of 
Review  unknown  to  the  appellant  or  his  attorney. 

f)  Such  conduct  by  the  hearing  officer  and  the 
Board  of  Review  in  accepting  the  hearsay  state- 
ments of  the  hearing  officer  was  grossly  unfair  and 
unjust;  that  an  indispensable  condition  of  a  fair 
hearing  of  a  litigated  issue  was  and  is  that  the 
decision  be  governed  by  and  be  based  upon  the 
evidence  at  the  hearing,  that  any  ex  parte  con- 
sideration of  vital  evidence  without  allowing  plain- 
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tiff  a  chance  to  rebut  them  did  constitute  and  does 
constitute  a  denial  of  due  process  of  law. 

3.  That  the  District  Court  erred  in  ruling  that 
it  is  not  mandatory  that  proceedings  as  to  this 
plaintiff    be    commenced    under    Title    8,    U.S.C., 

1252(f). 

The  entire  record  with  the  exception  of  Defend- 
ant's Memorandum,  filed  11/28/58,  and  Plaintiff's 
Memorandum  (Statement  of  Facts),  filed  12/31/58, 
is  designated  to  be  printed. 

Dated:     May  19,  1959. 

/s/  NORMAN  STILLER, 

Attorney   for  Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  May  19,  1959. 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Gregorio  Arciaga  Mesina, 

Appellant, 

vs. 

Richard  C.  Hoy,  Director  of  Immigra- 
tion and  Naturalization, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 
Southern  District  of  California, 
Central  Division. 

APPELLANT'S  OPENING  BRIEF. 


JURISDICTION. 

This  is  an  appeal  from  a  decision  of  the  District 
Court  denying  declaratory  and  injunctive  relief  as  to 
appellant  under  28  U.S.C.A.  2201  and  5  U.S.C.A.  1009. 

Appellant  Mesina  was  bom  in  the  Philippines  in 
1903  and  at  birth  was  a  national  of  the  United  States. 
He  first  entered  the  United  States  in  1924  and  lived 
continuously  either  in  continental  United  States  or 
Puerto  Rico  from  1924  until  1936.  Mesina  obtained 
a  declaration  of  intention  No.  13624  at  New  Orleans, 
Louisiana  on  May  11,  1929  and  was  a  lawful  perma- 


nent  resident  of  the  United  States  in  1936  when  he  was 
deported  to  the  Philippines  on  the  charge  of  managing 
a  house  of  prostitution.  Subsequent  to  his  deporta- 
tion he  was  employed  by  the  Department  of  the  Navy 
of  the  United  States  from  1946  until  1954. 

The  Court  below  in  its  findings  of  fact  found  that 
plaintiff  had  been  ordered  deported  on  the  grounds 
that   as   a   non-immigrant   he   had   remained   in   the 
United  States  longer  than  permitted,  in  violation  of 
Section  241(a)(2)  of  the  Act  of  1952  (8  U.S.C.  1251 
(a)(2)),  and  sustained  the  Immigration  and  Natural- 
ization Service  in  such  order.    The  charge  of  the  order 
to  show  cause  shows  that  the  appellant  entered  the 
country  lawfully  and  remained  longer  than  author- 
ized.   That  this  charge  is  unsupportable  on  this  record 
is  manifest.    Mr.  Mesina  was  previously  deported  and 
could  only  seek  admission  to  the  United  States  if  he 
had  applied  to  the  Attorney  General  under  Section  212 
(a)(17)  (8  U.S.C.  1182(a)  (17)).  He  had  not  applied 
for  such  permission  and  could  not  have  been  legally  au- 
thorized to  enter  the  country  under  Section  101(a)  (15) 
(8  U.S.C.  1101(a)  (15))  as  a  non-immigrant  or  other- 
wise because  of  the  prior  deportation.    It  has  been 
held  that  a  landing  crew  permit  such  as  that  obtained 
by  appellant  without  knowledge  of  the  prior  deporta- 
tion, does  not  constitute  a  consent  to  reapply.    See 
TT.  S.  V.  Bakouros,  160  F.  Supp.  173  (E.D.  Pa.  1958). 
See  also  Immigration  Law  and  Procedure,  by  Gordon 
and  Rosenfield,  Section  No.  2.33,  pages  220-222.  Hence 
the  appellant  cannot  lawfully  be  deported  on  the  sole 
charge  made  on  the  order  to  show  cause. 


The  facts  now  of  record — recorded  on  reopening 
by  direction  of  the  Board  of  Immigration  Appeals — 
establish  that  plaintiff  is  identical  with  the  Gregorio 
Mesina  who  (a)  had  lawfully  entered  the  United 
States  for  permanent  residence  in  1931;  (b)  was  de- 
ported to  the  Philippines  in  1936;  (c)  was  deported 
as  a  member  of  one  of  the  classes  enumerated  in  Sec. 
242(e)  of  the  1952  Act  (8  U.S.C.  1252(e));  and 
(d)  re-entered  in  1956  without  having  been  granted 
permission  to  reapply.  In  accordance  with  the  Board 
of  Immigration  Appeals'  order  of  December  12,  1957, 
the  complete  record  of  the  prior  deportation  of  plain- 
tiff was  admitted  in  evidence  as  Exhibit  5  (R.  10). 

On  the  present  record,  the  only  appropriate  charge  is 
under  Sec.  242(f)  of  the  1952  Act  (8  U.S.C.  1252(f)) : 
The  decision  of  the  Board  of  Immigration  Appeals 
dated  December  12,  1957,  was  rendered  on  a  deficient 
record,  in  that  the  official  record  of  deportation  of 
plaintiff  in  1936  was  not  in  evidence ;  the  Board  of  Im- 
migration Appeals  ordered  reopening  of  the  case  for 
a  determination  as  to  whether  plaintiff  was  deported 
in  1936  pursuant  to  law,  and  for  recordation  of  all 
available  official  information  respecting  such  deporta- 
tion. On  the  present  record,  and  on  the  authority 
of  the  law,  the  regulations  and  U.  S.  ex  rel.  Blanhe/iv- 
stein  V.  SJiaugJmessy,  112  F.  Supp.  607,  it  is  sub- 
mitted that  on  this  record  the  charge  must  be  laid 
under  Sec.  242(f)  of  the  1952  Act  (8  U.S.C.  1252(f)). 
The  Board  apparently  relied  upon  Blankenstein, 
supra,  for  the  proposition  that  ' 'there  is  no  automatic 
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reinstatement  of  the  previous  order  of  deportation," 

for  as  the  Court  said  (at  610)  : 

'^Section  242(f)  (8  U.S.C.  1252(f))  specifically 
provides :  '  Should  the  Atty.  General  find  that  any 
alien  has  unlawfully  re-entered  the  United  States 
after  having  previously  departed  or  been  deported 
pursuant  to  an  order  of  deportation  *  *  *  the  pre- 
vious order  of  deportation  shall  be  deemed  to  be 
reinstated  from  its  original  date  *  *  *'  Thus, 
the  Attorney  General  is  required  to  make  a  find- 
ing (1)  that  the  alien  whose  deportation  is  now 
sought  is  the  same  person  against  whom  the  pre- 
vious order  of  deportation  was  issued;  (2)  that 
he  either  previously  departed  or  had  been  de- 
ported as  a  member  of  the  classes  enumerated  in 
Sec.  242(e)  of  the  Immigration  and  Nationality 
Act  (8  U.S.C.  1252(e));  and  (3)  that  he  had 
milawfully  re-entered.  8  CFR  Sec.  242.75.  Then, 
and  only  then,  is  the  previous  order  of  deportation 
reinstated. ' ' 

The  regulations  as  revised  January  1,  1958,  provide : 
"Sec.  242.6.  Aliens  deportable  under  Section 
242(f)  of  the  act  (8  U.S.C.  1252(f)).  In  the  case 
of  an  alien  within  the  purview  of  Section  242(f) 
of  the  act,  the  order  to  show  cause  shall  charge 
him  with  deportability  only  imder  Section  242(f) 
of  the  act.  The  prior  order  of  deportation  and 
evidence  of  the  execution  thereof,  properly  identi- 
fied, shall  constitute  prima  facie  cause  for  de- 
portation under  that  section." 

The  record  as  now  constituted  establishes  all  of  the 
prerequisites  of  the  statute,  the  regulations  and  in- 


terpretation  thereof.  The  requirement  of  the  statute 
and  of  the  regulations  is  mandatory.  Hence,  no  other 
charge  can  be  made  or,  if  made,  can  not  lawfully  be 
sustained. 

We  respectfully  call  to  the  attention  of  this  Court 
that,  as  part  of  the  conclusions  of  law  by  the  District 
Court,  it  is  stated  in  paragraph  I  that  plaintiff  was 
accorded  due  process  in  all  the  proceedings  by  the 
Immigration  and  Naturalization  Service  (italics  sup- 
plied). It  is  our  purpose  and,  as  part  of  this  brief, 
we  intend  to  show  that  not  only  was  Mr.  Mesina  not 
accorded  due  process  but  that  there  was  a  basic  dis- 
regard of  due  process  in  the  following  respects: 

1.  The  warrant  of  arrest  leading  to  the  original 
deportation  was  unlawfully  issued. 

2.  The  conduct  of  the  hearing  officer  as  a  detective, 
policeman,  prosecutor,  notetaker,  interpreter  and 
judge  was,  in  1935-1936,  and  is  today,  in  violation  of 
our  basic  concepts  of  due  process. 

3.  Appellant  was  not  accorded  the  right  to  cross- 
examine  declarants  of  unsigned  ex-parte  statements 
introduced  into  evidence  in  violation  of  due  process. 

4.  Hearing  officer  months  after  the  hearing  made 
secret  representations  to  the  Board  of  Review  un- 
known to  the  appellant  or  to  his  attorney. 

In  addition  to  the  above,  one  other  aspect  of  the 
record  merits  most  serious  consideration,  that  is,  the 
status  of  appellant  in  1935-1936. 


Plaintiff  was  not  an  alien  in  1935  and  1936.  This 
proposition  is  established  by  the  decision  of  the  Su- 
preme Court  in  Rabang  v.  Boyd,  353  U.S.  427,  hold- 
ing that  persons  bom  in  the  Philippine  Islands  and 
permanently  resident  in  the  United  States  ''became 
aliens  on  July  4,  1946."  Irrespective  of  any  technical 
rules,  it  is  submitted  that  where  a  finding  of  alienage 
was  made,  or  was  assumed  (as  in  the  original  warrant 
of  arrest),  contrary  to  law,  that  basic  error  of  law 
robs  the  prior  deportation  of  any  validity. 

No  interpretation  of  the  law  could  have  held  plain- 
tiff to  be  an  alien  until  the  Philippine  Independence 
Act  became  effective;  the  Act  was  passed  by  Con- 
gress in  March,  1934,  but  was  by  its  terms  not  to  be 
effective  until  the  Philippine  people  accepted  it. 
"Formal  acceptance  became  effective  May  14,  1935." 
Del  Guercio  v.  Gahot,  161  F.  2d  559.  Had  plaintiff 
been  considered  to  be  an  alien  as  of  May  14,  1935, 
any  conduct  alleged  to  subject  him  to  deportation 
would  have  had  to  occur  subsequent  to  May  14,  1935. 
Note  that  in  the  case  cited  by  the  Special  Inquiry 
Officer— Matter  of  O,  III  I&N  Dec.  155,  at  page 
158  the  Board  refers  to  the  alien's  misconduct  as 
having  occurred  "after  the  effective  date  of  the  In- 
dependence Act."  There  is  really  no  evidence  in  the 
1935  record  which  would  even  allege,  much  less  prove, 
such  misconduct  after  May  14,  1935 — note,  again,  that 
the  telegraphic  warrant  of  arrest  and  application 
were  dated  Jiuie  25,  1935,  and  as  we  shall  later  see, 
there  was  no  evidence  whatever  of  record  at  that  time. 


This  argument  was  presented  to  the  Board  of  Im- 
migration Appeals  but  said  Board  made  no  answer 
to  this  charge  or  any  other  referring  to  the  fact  that 
plaintiff  was  not  an  alien  but  a  national  at  the  time 
the  alleged  acts  were  said  to  be  performed. 

In  respect  to  the  other  denials  of  due  process  we 
next  wish  to  consider  the  warrant  of  arrest  which 
furnished  the  basis  upon  which  the  deportation  hear- 
ing was  held. 

The  warrant  of  arrest  was  unlawfully  issued:  The 
opinion  of  the  Board  of  Immigration  Appeals  is  erro- 
neous in  that  it  asserts  that  the  warrant  of  arrest 
was  based  on  the  sworn  statements  of  five  persons — 
the  request  for  the  warrant  came  approximately  six 
weeks  before  any  such  sworn  statements. 

Rule  19,  Subd.  B  of  the  regulations  in  force  in 
1935  required  that  the  warrant  of  arrest  application 
"must  state  facts  showing  prima  facie  that  the 
alien  comes  within  one  or  more  of  the  classes  sub- 
ject to  deportation  after  entry  *  *  *  and  should 
be  accompanied  by  some  substantial  supporting 
evidence.  If  the  facts  stated  are  within  the  per- 
sonal knowledge  of  the  inspector  reporting  the 
case,  or  such  knowledge  is  based  upon  admissions 
made  by  the  alien,  they  need  not  be  in  affidavit 
form.  But  if  based  upon  statements  of  persons 
not  sworn  officers  of  the  Government  *  *  *  the 
application  should  be  accompanied  by  the  affida^at 
of  the  person  giving  the  information  or  by  a  tran- 
script of  a  sworn  statement  taken  from  that  per- 
son by  an  Inspector.  *  *  *  Telegraphic  ap]:)lica- 
tion  may  be  resorted  to  only  in  case  of  necessity, 
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or  when  some  substantial  interest  of  the  Govern- 
ment would  be  observed  thereby,  and  must  state 
*  *  *  the  substance  of  the  facts  and  proof  con- 
tained in  such  application." 

These  requirements  were  further  provided  for  by  in- 
formal instructions  disseminated  by  the  Service  in 
Lecture  No.  22,  November  12,  1934,  ^'Warrant  and 
Deportation  Procedure,"  whose  author,  W.  W. 
Brown,  was  then  head  of  the  Warrant  Division  of 
the  Department;  the  gist  of  the  regulation  is  re- 
peated, and  the  purpose  of  the  foregoing  requirements 
is  indicated  by  the  statement  in  his  lecture  that 

"The  applications,  together  with  supporting 
evidence,  are  reviewed  at  the  Central  Office  by 
officers  especially  qualified  for  that  purpose  and 
if  a  prima  facie  case  is  established,  a  warrant 
of  arrest  signed  by  the  Secretary  or  one  of  the 
assistants  is  issued." 

The  telegraphic  warrant  of  arrest  was  applied  for 
in  this  case,  without  compliance  with  the  lesser  re- 
quirements regarding  the  necessity  or  substantial  in- 
terest of  the  Government,  and  without  compliance  with 
the  basic  requirements  as  to  "substantial  supporting 
evidence".  In  fact,  the  telegraphic  application  did  not 
state  the  substance  of  the  facts  and  proof  which  were 
supposed  to  support  the  regular  application,  evi- 
dently because  the  regular  application  was  not  so 
supported;  the  sole  alleged  basis  for  the  application 
was  a  memorandum  of  Robert  J.  Leith,  Immigrant 
Inspector,  to  the  District  Director,  which  stated: 


^^In  re:  George  Messina. 

It  has  been  reported  to  this  office  from  sources 
considered  to  be  reliable  that  a  Filipino  known 
as  George  Messina  is  the  proprietor  of  a  house 
of  prostitution.  It  is  further  stated  in  the  report 
that  Messina  has  four  or  five  Porto  Rican  girls 
living  in  his  house,  where  they  are  practicing 
prostitution. 

It  is,  therefore,  respectfully  suggested  that  a 
cablegraphic  warrant  of  arrest  be  applied  for  in 
this  case." 

The  formal  application  for  the  warrant  of  arrest, 
not  received  by  the  Central  Office  until  July  2,  1935, 
was  as  much  in  violation  of  the  regulations  as  the 
telegraphic  application,  since  neither  was  accompanied 
by  substantial  supporting  evidence,  or  in  fact  by  any 
evidence  at  all.  The  hearsay  statement  of  Inspector 
Leith  was  in  direct  conflict  with  the  regulation  and 
consistent  instructions — he  made  no  effort  even  to 
take  a  statement  from  the  ''sources"  of  which  he 
spoke,  much  less  an  affidavit  or  transcript  of  a  sworn 
statement — it  was  simply  rumor.  It  is  deemed  fair 
comment  to  say  that,  the  lack  of  basis  for  the  applica- 
tion for  the  warrant  may  have  even  dictated  the  use 
of  cable  or  telegraph — to  avoid  the  specific  require- 
ments of  the  regulation. 

The  importance  of  obeying  the  regulations  with  re- 
gard to  the  application  for,  and  issuance  of,  warrants 
of  arrest  may  perhaps  be  noted  by  reference  to  the 
leading  case  of  Whitfield  v.  Hanrjes,  222  Fed.  745  at 
page  749.  Failure  to  adhere  to  the  rule  that  the 
application  for  the  warrant  must  be  supported  by 
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substantial  evidence,  and  an  accompanying  failure  to 
show  or  read  to  the  alien  the  evidence  upon  which 
the  warrant  had  been  issued  rendered  the  proceeding 
unfair  from  its  inception — and  rendered  the  hearing 
unfair;  Sibray  v.  U.  S.,  282  Fed.  795,  796;  Ex  parte 
Radivoeff,  278  Fed.  227;  and  Whitfield  v.  Ranges, 
supra.  Manifestly  plaintiff  could  not  have  had  notice 
of  any  evidence  which  was  supposed  to  support  the 
warrant  of  arrest,  and  concomitant  opportunity  to  re- 
fute that  evidence,  because  there  was  no  scintilla  of 
evidence  to  support  the  application  and  no  such  notice 
and  opportunity  could  have  been  afforded.  The  al- 
legation of  Inspector  Leith  (1935  R.  3)  that  the  ex 
parte  statements  Exhibits  A,  B,  C,  D  and  E  were 
'^ evidence  on  which  the  warrant  of  arrest  is  based" 
could  not  be  true,  since  the  earliest  date  on  any  such 
reported  statement  is  August  6,  1935,  (Ex.  B),  and 
the  others  are  all  dated  later,  whereas  the  warrant 
application  and  warrant  are  dated  June  25,  1935. 

The  next  point  to  be  considered  is  the  conduct  of 
the  hearing  officer. 

The  1935  hearing  officer  intermingled  the  functions 
of  detective,  policeman,  prosecutor,  notetaker,  inter- 
preter and  judge. 

As  indicative  of  what  were  approved  practices  in 
deportation  hearings  in  1935,  we  note  that  in  Lecture 
No.  1,  February  12,  1934,  then  Commissioner  D.  W. 
MacCormack,  initiating  the  series  of  lectures  intended 
to  guide  the  future  conduct  of  Service  personnel, 
stated  (inter  alia)  that  some  of  the  worst  criticisms 
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of  the  Service  had  been  the  ''failure  to  realize  that 
its  function  is  primarily  judicial  in  nature,"  ''third- 
degree  methods,"  and  ''the  practice  of  having  the 
same  inspector  as  investigator,  arresting  officer  and 
trial  officer."  In  Lecture  No.  22,  November  12,  1934, 
W.  W.  Brown  stated  (p.  5)  : 

"in  the  past,  formal  hearings  have  frequently- 
been  conducted  by  the  same  opicer  w^ho  con- 
ducted the  preliminary  hearing  and  investigation. 
At  the  present  time,  however,  and  wherever  pos- 
sible the  hearing  is  given  hy  some  officer  other 
than  the  investigating  officer.  When  it  is  found 
that  the  alien  is  unfamiliar  with  the  English 
language  to  the  extent  he  is  unable  to  compre- 
hend the  proceedings,  a  competent  interpreter  is 
employed  at  Government  expense." 

In  this  case.  Inspector  Leith  carried  on  all  func- 
tions from  beginning  to  end,  with  nothing  of  record 
to  indicate  why  he  was  chosen  to  perform  all  of  the 
varying  and  inconsistent  duties.  Perhaps  the  most 
damaging  ex  parte  statement  alleged  to  have  been 
taken  by  Inspector  Leith  is  the  reported  statement 
of  one  Marta  R.  Caraballo,  which  was  introduced  in 
evidence  over  objection  (1935,  R.  3).  In  the  pur- 
ported taking  of  this  statement,  Inspector  Leith 
played  the  whole  role  alone — he  was  investigator,  in- 
terpreter and  (apparently)  note-taker.  The  pur- 
ported statement  of  Perez  was  not  even  signed — it 
could  not  have  been,  because  as  shov^rn  by  the  notes 
of  stenographer-interpreter  Ramirez,  the  alleged  tran- 
script was  merely  a  transcript  of  "my  shorthand  notes 
regarding  this  sworn  statement,  as  dictated  to  me  by 


12 


Inspector  Robert  J.  Leith."  How  it  was  possible  for 
Inspector  Leith  to  have  remembered  what  to  dictate, 
and  whether  he  had  the  capacity  of  translating  or 
interpreting  from  the  Spanish  language  (used  by 
Perez)  and  the  English  language  (which  he  dictated 
to  Ramirez),  are  but  two  unexplained  mysteries  in 
the  picture  of  gross  unfairness. 

These  facts  exemplify  and  document  how  Inspec- 
tor Leith  initiated  the  charges  on  stated  hearsay  from 
undisclosed  sources,  without  supporting  evidence  of 
any  kind,  and  then  endeavored  to  carry  his  charges 
through  to  the  conclusion  of  plaintiff's  deportation — 
sometimes  the  Inspector  being  the  only  person  present 
when  a  witness  was  alleged  to  have  made  a  sworn 
statement  to  him  in  a  foreign  language.  Standing 
alone,  the  failure  to  establish  of  record  that  a  ''com- 
petent interpreter"  was  used  in  the  proceedings  con- 
stitutes the  denial  of  a  constitutional  right  and  ren- 
ders the  hearing  unfair;  Gonzales  v.  Zurhrick,  45  F. 
2d  934  (CCA.  5,  1930).  Moreover,  there  is  nothing 
of  record  to  indicate  why  Insi^ector  Leith  was  per- 
mitted to  discharge  his  many  immiscible  fimctions  to 
this  amazing  point. 

During  the  very  course  of  the  "hearing",  with  the 
Inspector  sitting  as  prosecutor  and  judge  (on  the 
morning  of  the  last  day  of  the  hearing,  September 
17,  1935),  the  testimony  of  witness  Burgos,  called  as 
a  witness  by  Inspector  Leith  (1935,  R.  27)  shows: 
That  the  inspector,  accompanied  by  the  person  who 
was  interpreter  at  the  hearing,  entered  the  house 
of  Burgos  without  permission ;  Burgos,  as  the  Inspec- 
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tor's  witness,  testified  (R.  30)  that  'Hhey  lost  their 
temper,"  ''he  (Leith)  went  up  in  the  air,"  "he  lost 
his  temper  and  threatened  me  if  I  would  not  come  to 
testify"  (against  the  plaintiff)  ;  that  Inspector  Leith 
was  in  full  uniform  and  "had  a  pistol  on  his  hip." 
The  questioning  of  Burgos  by  the  Inspector  is  replete 
with  questions  regarding  "the  Filipino",  without  any 
identification  as  to  the  person  to  whom  the  Inspector 
was  referring.  Witness  Burgos  finally  asked  this 
question  of  Inspector  Leith: 

"A.     No,  sir,  I  don't  know  the  Filipino.     I 

don't  know   anything   about   him.     Who   is   the 

Filipino?" 

Instead  of  answering  this  question.  Inspector  Leith 
did  this: 

"Examining  Officer:    No  further  questions." 

When  the  case  was  reviewed  by  an  examiner  for  the 
Board  of  Re^dew  (1935  recommendation,  p.  7)  the 
examiner  completely  garbled  these  facts: 

"Burgos  further  testified  when  asked  whether 
he  said  the  Filipino's  house  was  a  house  of  pros- 
titution, 'No,  I  don't  know  the  Filipino,  I  don't 
know  anything  about  him.  Who  is  the  Filipino?' 
At  this  point  the  attorney  refused  to  continue 
with  the  case  and  advised  his  client  to  answer  no 
more  questions." 

The  egregious  error  of  this  finding  is  that  it  was 
Inspector  Leith  who  closed  the  examination  of  his 
own  witness,  after  having  failed  or  refused  to  iden- 
tify to  the  witness  the  "Filipino"  about  whom  he 
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had  been  asking  questions,  and  it  was  after  an  ex- 
change of  stenographer-interpreters  (caused  by  the 
fact  that  the  Inspector  had  had  the  stenographer 
testify  to  try  to  impeach  his  own  witness)  that  the 
attorney  stated  that  he  declined  to  permit  plaintiff 
to  be  again  cross-examined,  since  he  had  already  been 
cross-examined,  previously.  And  the  attorney  did  not 
refuse  to  continue  with  the  case,  since  he  stated  (R. 
31): 

u  *  *  *  J  jj^yg  jjQ  niore  witnesses  except  to  cross- 
examine  a  girl  confined  in  the  Insular  Sana- 
torium." 

Inspector  Leith  did  not  even  deign  to  acknowledge 
this  further  demand  for  cross-examination  of  the  girl 
whose  statement  he  had  purported  to  take  in  the 
Sanatorium,  and  closed  the  case  with  the  addition  of 
the  charge  ''Receiptor"  over  the  objection  of  counsel, 
without  giving  either  plaintiff  or  his  counsel  any  op- 
portunity whatever  to  answer  or  produce  evidence 
on  that  charge.  As  stated  in  TJ.  S.  v.  Van  de  Mark, 
3  F.  Supp.  101,  when  one  man  acts  as  "inquisitor, 
interpreter,  prosecutor  and  judge" 

"The  trial  moves  rapidly  on  when  the  judge 
has  determined  the  sentence  beforehand," 

The  third  point  to  be  considered  is  the  right  of 
cross-examination  of  witnesses  which  was  refused :  As 
pointed  out  above.  Exhibit  A  in  the  1935  hearing,  the 
alleged  sworn  statement  of  one  Marta  Rodriguez 
Carabello,  purporting  to  have  been  taken  from  her  in 
a  sanitarium,  but  actually  dictated  by  Inspector  Leith 
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to  a  stenographer  at  some  other  time  and  place,  and 
unsigned  by  her,  was  introduced  in  evidence  over  the 
objections  of  counsel;  over  and  over  again,  counsel 
specifically  requested  the  right  of  cross-examination 
of  all  of  the  persons  from  whom  the  inspector  took 
statements.  Even  though  this  woman  is  reported  to 
have  stated  that  she  would  be  willing  to  appear  as  a 
witness,  up  to  the  very  last  few  minutes  of  the  hear- 
ing, coimsel's  repeated  demands  were  ignored.  Not- 
withstanding, the  Board  of  Review  recommendation 
relied  upon  this  woman's  statement.  Exhibit  A,  and 
the  other  four  purported  statements,  as  ' '  the  principal 
evidence  in  support  of  the  charges  against  the  alien." 
The  Board  examiner  merely  noted  the  objections  of 
counsel  as  to  Carabello  and  stated:  "It  appears  prob- 
able that  her  testimony  might  have  been  taken  by 
going  to  the  institution  for  the  purpose,  but  this  was 
not  done." 

As  to  Josefina  Ruiz  (Ex.  D,  1935)  the  refusal  of 
the  Inspector  to  call  her  for  cross-examination  was 
excused  by  the  Board  examiner  on  the  statement  that 
"possibly  because  her  statements  were  not  as  clear 
and  definite  in  support  of  the  warrant  charges  as  those 
of  the  other  witnesses."  In  other  words,  because  the 
ex  parte  witness  Ruiz  had  given  a  statement  quite 
favorable  to  the  plaintiff,  and  which  did  not  "support 
the  warrant  charges,"  the  Inspector  refused  to  call 
her  as  a  witness  at  the  hearing  and  contented  himself 
with  introducing  her  ex  parte  statement,  and  denying 
any  examination  of  her  by  counsel. 
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The  serious  consideration  given  to  at  least  two 
ex  parte  statements  as  part  of  the  "principal  evi- 
dence" to  sustain  the  warrant  charges  against  the 
respondent,  where  the  makers  of  the  statements  could 
have  been  produced  at  the  hearing,  renders  the  hear- 
ing and  decision  unfair;  Ungar  v.  Seaman,  4  F.  2d 
80  (CCA.  8,  1924);  Whitfield  v.  Ranges,  supra; 
Schenck  v.  Ward,  6  F.  Supp.  739 ;  Ex  parte  McMaJwn, 
1  F.  2d  456;  Ex  parte  Chin  Loy  Yotv,  223  Fed.  833; 
Gonzales  v.  Zurhrick,  supra ;  Svarney  v.  U.  S.,  7  F.  2d 
515 ;  and  Maltez  v.  Nagle,  27  F.  2d  835.  It  seems  more 
than  significant  that  the  cases  wherein  such  practices 
of  the  Service  have  been  most  severely  criticized  are 
those  involving  charges  that  the  respective  respond- 
ents were  engaged  in  the  managing  of  houses  of  pros- 
titution, and  the  "evidence"  relied  upon  consisted  of 
statements  of  members  of  that  oldest  profession  in 
the  world — as  in  Whitfield  and  Svarney,  supra. 

(5)  The  Inspector  made  secret  representations 
which  influenced  the  Board  of  Review:  Months  after 
the  hearing  was  completed,  the  record  was  forwarded 
by  the  District  Director  at  San  Juan  to  the  Commis- 
sioner (January  2,  1936).  Contrary  to  the  practice 
prescribed  in  Lecture  22,  the  District  Director  him- 
self made  no  recommendation  to  the  Commissioner; 
this  was  error,  of  course.  The  only  recommendation 
was  made  by  Inspector  Leith,  who  recommended  plain- 
tiff's deportation.  To  this,  the  Inspector  appended  a 
pageful  of  statements  headed  up 

"Comments  by  Inspector  Leith" 


17 


These  comments  consisted  in  attacks  upon  the  testi- 
mony of  eight  witnesses,  whose  testimony  in  open 
hearing  was  favorable  to  the  plaintiff.  As  an  ex- 
ample, the  Inspector  attacked  the  testimony  of  wit- 
ness Jenaro  de  Jesus  by  stating  that  this  witness  had 
not  reported  to  the  authorities  an  alleged  house  of 
prostitution  next  door  to  Mesina's  house. 

The  record  shows  that  witness  de  Jesus  was  not 
asked  if  he  knew  that  there  was  a  house  of  prostitu- 
tion further  down  the  street  or  in  the  vicinity  and  he 
was  not  asked  as  to  whether,  if  he  knew  of  the  exist- 
ence of  such  a  place,  he  had  or  had  not  reported  it 
to  the  authorities.  Additionally,  there  is  no  evidence 
of  record  that  he  had  not  made  such  a  report.  The 
Inspector  went  on  to  suggest  and  request  that  the 
testimony  of  each  and  every  witness  favorable  to  plain- 
tiff "be  not  considered"  in  his  (plaintiff's)  behalf 
and  favor. 

We  next  find  that  the  allegations  of  Inspector  Leith 
in  his  ''comments"  were  not  known  to  plaintiff  or  his 
counsel,  who  had  no  notice  of  them  and  no  opportu- 
nity to  rebut  them.  Notwithstanding,  turning  to  page 
4  of  the  Board  of  Review  recommendation,  we  find 
the  Board  examiner  adopting  in  toto  the  unfounded 
and  misupported  statement  regarding  witness  de 
Jesus,  and,  in  fact,  adopting  virtually  completely  all 
of  the  ''comments"  of  Inspector  Leith. 

The  case  of  Ungar  v.  Seaman,  supra,  is  relied  upon 
by  the  Special  Inquiry  Officer  in  this  case  as  the 
leading  case  on  matters  related  to  fairness  of  hear- 
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ing;  in  that  case  the  Circuit  Court  of  Appeals  (4  F. 

2d  at  pages  84  and  85)  said: 

"The  introduction  and  receipt  by  the  assistant 
Secretary  of  Labor,  after  the  hearing  was  closed, 
without  notice  to  or  knowledge  of  the  accused, 
of  the  hearsay  statements  of  the  immigration  in- 
spector *  *  *  was  grossly  unfair  and  unjust.  *  *  * 
Its  receipt  and  consideration  violated  the  indis- 
pensable condition  of  a  fair  hearing  of  a  litigated 
issue  that  the  case  shall  be  decided  on  the  evi- 
dence at  the  hearing,  when  parties  or  their  coun- 
sel were  present  and  that  neither  party  nor  court 
or  quasi- judicial  tribunal  shall  subsequently  re- 
ceive evidence  without  notice  to  the  party  to  be 
affected  or  their  counsel  and  time  and  opportu- 
nity to  rebut  it." 


CONCLUSION. 

We  believe  that  the  record  in  this  case  is  such  that 
the  Court  in  examining  all  the  proceedings  will  find 
that  there  has  been  a  gross  miscarriage  of  justice. 

In  view  of  the  foregoing  we  respectfully  submit 
that  justice  and  fairness  require  that  the  decision  of 
the  District  Court  be  held  to  be  in  error. 

We  therefore  ask  this  Court  to  grant  appellant  the 
declaratory  and  injunctive  relief  which  has  been  de- 
nied him  by  the  District  Court. 

Dated,  San  Francisco,  California, 
September  21,  1959. 

Respectfully  submitted, 

Norman  Stiller, 

Attorney  for  Appellant. 
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III. 

Asusming,  solely  for  the  purpose  of  argument,  that  the  1936 
deportation  order  is  subject  to  attack  in  this  proceeding, 
there  is  no  indication  of  a  gross  miscarriage  of  justice  in 
the    1935-1936   proceedings 15 

Conclusion 18 
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Richard  C  Hoy,  District  Director  of  Immigration  and 
Naturalization  Service,  Department  of  Justice, 
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BRIEF   OF  APPELLEE. 


Jurisdiction. 

Appellant,  plaintiff  below,  sought  to  enjoin  enforce- 
ment of  an  order  of  deportation  outstanding  against  him 
and  also  sought  a  declaratory  judgment  both  rendering 
void  another,  prior,  deportation  order  executed  in  1936 
and  declaring  that  appellant  is  a  permanent  resident  of 
the  United  States  [R.  10]/  Judgment  in  the  District 
Court  was  rendered  in  favor  of  appellee  upholding  the 
validity  of  the  deportation  order  [R.  41].  The  Court  be- 
low had  jurisdiction  of  appellant's  action  under  the  pro- 
visions of  the  Declaratory  Judgment  Act;  28  U.  S.  C.  A., 
Section  2201,  and  Section  10  of  the  Act  of  June  11,  1946 
(Administrative  Procedures  Act),  60  Stat.  243,  5 
U.  S.  C.  A.,  Section  1009  {Shaughnessy  v.  Pedreiro, 
349  U.  S.  48  (1955).  The  judgment  of  the  District  Court 
being  a  final  decision,  jurisdiction  is  conferred  upon  this 
Court  by  28  U.  S.  Code,  Section  1291. 


^"R."  refers  to  the  Printed  Transcript  of  Record,  "Br."  indicates 
references  to  appellant's  Opening  Brief. 
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Statement  of  the  Case. 

Appellant  is  an  alien,  a  native  and  citizen  of  the  Philip- 
pines [R.  15].  He  first  entered  the  United  States  in  1924 
(Br.  1).  On  June  25,  1935,  a  warrant  of  arrest  and  de- 
portation was  issued  charging  that  appellant  was  de- 
portable in  that  he  was  "found  managing  a  house  of 
prostitution,  music  hall,  or  other  place  of  amusement 
where  prostitutes  gather."  [Plaintiff's  Exhibit  I  in  evi- 
dence, the  Certified  Administrative  Record,  with  attached 
Ex.  5].  In  February  of  1936,  the  Board  of  Immigration 
Appeals  upheld  appellant's  deportability  and  on  February 
27,  1936  a  warrant  of  deportation  was  issued  charging 
that  he  was  deportable  under  the  Act  of  1917,  in  that 
''he  has  been  found  managing  a  house  of  prostitution, 
and  has  been  found  receiving,  sharing  in,  or  deriving 
benefits  from  the  earnings  of  a  prostitute."  [Certified 
Administrative  Record,  Ex.  5].  Appellant  was  deported 
on  that  order  to  the  Philippines  on  April  18,  1936  [R. 
4;  Br.  3]. 

On  December  31,  1956,  appellant  entered  the  United 
States  at  Baltimore,  Maryland,  as  a  crewman  [R.  5; 
Deft.  Ex.  A  in  evidence].  Prior  to  his  1956  entry,  ap- 
pellant had  made  no  attempt  to  obtain  the  consent  of  the 
Attorney  General  to  his  applying  for  admission  and  had 
made  no  application  pursuant  to  Section  212(a)  (17)  of 
the  Act  of  June  27,  1952,  66  Stat.  182;  8  U.  S.  C.  A. 
1182(a)  (17).  [R.  5;  Br.  2].  Appellant's  original  "Crew- 
man's Landing  Permit"  required  his  departure  from  the 
United  States  on  or  before  January  30,  1957  [Deft.  Ex. 
A  in  evidence].  This  time  limit  was  extended  to  February 
27,  1957  [R.  5]. 

On  January  28,  1957  appellant  was  granted  permission 
to  depart  the  United  States  in  lieu  of  deportation,  which 
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he  did  not  do.  On  June  11,  1957  an  Order  to  Show  Cause 
Re  Deportation  as  a  nonimmio^rant  who  remained  in  the 
United  States  longer  than  permitted  was  lodged,  and  on 
June  28,  1957  a  Special  Inquiry  Officer  determined  ap- 
pellant deportable  under  Section  241(a)(2)  of  the  Act 
of  June  27,  1952,  66  Stat.  204;  8  U.  S.  C.  A.  1251(a)(2). 
[Certified  Administrative  Record].  The  Order  to  Show 
Cause  under  the  present  deportation  hearing  did  not  con- 
tain any  charge  of  deportability  under  Section  242(f)  of 
the  Act  of  June  27,  1952,  66  Stat.  208;  8  U.  S.  C.  A. 
1252(f)  entitled  "Unlawful  Re-entry."  [Certified  Ad- 
ministrative Record,  Ex.  1]. 

On  December  12,  1957  the  Board  of  Immigration  Ap- 
peals ordered  a  reopened  hearing  in  order  to  include  the 
record  of  the  1935  deportation  hearing  and  on  February 
17,  1958  the  Special  Inquiry  Officer  again  found  the  ap- 
pellant deportable  under  the  charge  in  the  Order  to  Show 
Cause.  A  deportation  order  was  issued  [R.  7,  9;  Certi- 
fied Administrative  Record].  This  order  was  confirmed 
by  the  Board  of  Immigration  Appeals  on  August  7,  1958 
[R.  9;  Certified  Administrative  Record].  In  October  1958, 
appellant  was  given  the  right  of  voluntary  departure 
which  he  did  not  exercise  [R.  9;  Certified  Adminis- 
trative Record]. 

On  October  16,  1958,  appellant  filed  a  Complaint  in 
the  Court  below  seeking  to  enjoin  enforcement  of  the 
deportation  order  outstanding  against  him  and  also  seek- 
ing a  declaratory  judgment  which  would  render  void  the 
deportation  order  executed  in  1936  and  declare  appellant 
to  be  a  permanent  resident  of  the  United  States  [R.  10]. 
The  validity  of  the  final  order  of  deportation  was  up- 
held in  the  Judgment  of  the  District  Court  and  the  in- 
junction and  other  relief  prayed  for  by  the  appellant  were 
denied  [R.  41]. 


Issues  Presented. 

1.  Must  appellant  be  charged  as  deportable  under 
Section  242(f)  of  the  Immigration  and  Nationality 
Act  of  1952  (8  U.  S.  C.  1252(f)  )  rather  than  Sec- 
tion 241(a)(2)  of  the  Act  of  1952  [8  U.  S.  C. 
1251(a)(2)]  because  of  the  fact  that  he  was  pre- 
viously deported? 

2.  Is  appellant  entitled  to  have  the  administrative 
record  of  his  first  deportation  reviewed  in  this  ac- 
tion when  that  deportation  has  long  since  been  exe- 
cuted ? 

3.  Assuming,  solely  for  the  purpose  of  argu- 
ment, that  the  1936  deportation  order  is  subject  to 
attack  in  this  proceeding,  do  the  1935-1936  proceed- 
ings reflect  a  gross  miscarriage  of  justice? 

Statutes  and  Regulations  Involved. 

Section  101  of  the  Immigration  and  Nationality  Act  of 
1952,  66  Stat.  166,  8  U.  S.  C.  A.,  Section  1101,  insofar 
as  is  pertinent  to  this  proceeding,  provides: 
"(a)     As  used  in  this  chapter — 

"(15)  The  term  'immigrant'  means  every  alien 
except  an  alien  who  is  within  one  of  the  following 
classes  of  nonimmigrant  aliens — 

******** 

"(D)  an  alien  crewman  serving  in  good  faith  as 
such  in  any  capacity  required  for  normal  operation 
and  service  on  board  a  vessel  (other  tkan  a  fishing 
vessel  having  its  home  port  or  an  operating  base  in 
the  United  States)  or  aircraft,  who  intends  to  land 
temporarily  and  solely  in  pursuit  of  his  calling  as  a 
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crewman  and  to  depart  from  the  United  States  with 
the  vessel  or  aircraft  on  which  he  arrived  or  some 
other  vessel  or  aircraft; 

"(g)  For  the  purposes  of  this  chapter  any  alien 
ordered  deported  (whether  before  or  after  the  en- 
actment of  this  chapter)  who  has  left  the  United 
States,  shall  be  considered  to  have  been  deported  in 
pursuance  of  law,  irrespective  of  the  source  from 
which  the  expenses  of  his  transportation  were  de- 
frayed or  of  the  place  to  which  he  departed." 

Section  212(a)(17)  of  the  Immigration  and  National- 
ity Act  of  1952,  66  Stat.  182,  8  U.  S.  C.  A.  Section 
1182(a) (17)  provides: 

"(a)  Except  as  otherwise  provided  in  this  chap- 
ter, the  following  classes  of  aliens  shall  be  ineligible 
to  receive  visas  and  shall  be  excluded  from  admission 
into  the  United  States: 

******** 

"(17)  Aliens  who  have  been  arrested  and  de- 
ported, or  who  have  fallen  into  distress  and  have  been 
removed  pursuant  to  this  chapter  or  any  prior  act, 
or  who  have  been  removed  as  alien  enemies,  or  who 
have  been  removed  at  Government  expense  in  lieu 
of  deportation  pursuant  to  section  1252(b)  of  this 
title,  unless  prior  to  their  embarkation  or  reembarka- 
tion  at  a  place  outside  the  United  States  or  their  at- 
tempt to  be  admitted  from  foreign  contiguous  terri- 
tory the  Attorney  General  has  consented  to  their 
applying  or  reapplying  for  admission;" 


Section  241(a)  of  the  Immigration  and  Nationality 
Act  of  1952,  66  Stat.  204,  8  U.  S.  C.  A.  Section  1251(a), 
insofar  as  is  pertinent  to  this  proceeding,  provides: 

"(a)  Any  alien  in  the  United  States  (including 
an  alien  crewman)  shall,  upon  the  order  of  the 
Attorney  General,  be  deported  who — 

"(2)  entered  the  United  States  without  inspection 
or  at  any  time  or  place  other  than  as  designated  by  the 
Attorney  General  or  is  in  the  United  States  in  viola- 
tion of  this  chapter  or  in  violation  of  any  other  law 
of  the  United  States; 

"(9)  was  admitted  as  a  nonimmigrant  and  failed 
to  maintain  the  nonimmigrant  status  in  which  he  was 
admitted  or  to  which  it  was  changed  pursuant  to  sec- 
tion 1258  of  this  title,  or  to  comply  with  the  con- 
ditions of  any  such  status; 

"(12)  by  reason  of  any  conduct,  behavior  or  ac- 
tivity at  any  time  after  entry  became  a  member  of 
any  of  the  classes  specified  in  paragraph  (12)  of 
section  1182(a)  of  this  title;  or  is  or  at  any  time 
after  entry  has  been  the  manager,  or  is  or  at  any 
time  after  entry  has  been  connected  with  the  manage- 
ment, of  a  house  of  prostitution  or  any  other  im- 
moral place;" 

Section  242  of  the  Immigration  and  Nationality  Act 
of  1952,  66  Stat.  208,  8  U.  S.  C.  A.  Section  1252,  inso- 
far as  is  pertinent  to  this  proceeding,  provides: 

"Penalty  for  willful  failure  to  depart;  suspension 
of  sentence 
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(e)  Any  alien  against  whom  a  final  order  of  de- 
portation is  outstanding  by  reason  of  being  a  mem- 
ber of  any  of  the  classes  described  in  paragraphs 
(4)-(7),  (11),  (12),  (14)-(17),  or  (18)  of  sec- 
tion  1251  (a)  of  this  title,     .     . 

"Unlawful  reentry 

(f)  Should  the  Attorney  General  find  that  any 
alien  has  unlawfully  reentered  the  United  States  after 
having  previously  departed  or  been  deported  pur- 
suant to  an  order  of  deportation,  whether  before 
or  after  June  27,  1952,  or  any  ground  described  in 
any  of  the  paragraphs  enumerated  in  subsection  (e) 
of  this  section,  the  previous  order  of  deportation 
shall  be  deemed  to  be  reinstated  from  its  original 
date  and  such  alien  shall  be  deported  under  such 
previous  order  at  any  time  subsequent  to  such  re- 
entry. For  the  purposes  of  subsection  (e)  of  this 
section  the  date  on  which  the  finding  is  made  that 
such  reinstatement  is  appropriate  shall  be  deemed  the 
date  of  the  final  order  of  deportation." 

Section  252  of  the  Immigration  and  Nationality  Act 
of  1952,  66  Stat.  220,  8  U.  S.  C.  A.  Section  1282,  inso- 
far as  is  pertinent  to  this  proceeding,  provides: 

"(a)  No  alien  crewman  shall  be  permitted  to  land 
temporarily  in  the  United  States  except  as  provided 
in  this  section  and  sections  1182  (d)  (3),  (5)  and 
1283  of  this  title.  If  an  immigration  officer  finds 
upon  examination  that  an  alien  crewmen  is  a  non- 
immigrant under  paragraph  (15)  (d)  of  section  1101 
(a)  of  this  title  and  is  otherwise  admissible  and 
has  agreed  to  accept  such  permit,  he  may,  in  his  dis- 
cretion, grant  the  crewman  a  conditional  permit  to 


land  temporarily  pursuant  to  regulations  prescribed 
by  the  Attorney  General,  subject  to  revocation  in 
subsequent  proceedings  as  provided  in  subsection  (b) 
of  this  section,  and  for  a  periof  of  time,  in  any 
event,  not  to  exceed — 

"(2)  twenty-nine  days,  if  the  immigration  offi- 
cer is  satisfied  that  the  crewman  intends  to  depart, 
within  the  period  for  which  he  is  permitted  to  land, 
on  a  vessel  or  aircraft  other  than  the  one  on  which 
he   arrived." 

8  C.  F.  R.  Section  242.6  (1958)  provides: 

"§  242.6  Aliens  deportable  under  section  242  (f) 
of  the  act.  In  the  case  of  an  alien  within  the  pur- 
view of  section  242  (f)  of  the  act,  the  order  to 
show  cause  shall  charge  him  with  deportability  only 
under  section  242  (f)  of  the  act.  The  prior  order  of 
deportation  and  evidence  of  the  execution  thereof, 
properly  identified,  shall  constitute  prima  facie  cause 
for  deportation  under  that  section." 

8  C.  F.  R.  Section  242.22   (b)    (1958)   provides: 

"(b)  Deportability.  In  determining  the  deporta- 
bility of  an  alien  alleged  to  be  within  the  purview  of 
§  242.6,  the  issues  shall  be  limited  solely  to  a  deter- 
mination of  the  identity  of  the  respondent,  i.  e., 
whether  the  respondent  is  in  fact  an  alien  who  was 
previously  deported,  or  who  departed  while  an  order 
of  deportation  was  outstanding;  whether  the  re- 
spondent was  previously  deported  as  a  member  of 
any  of  the  classes  described  in  paragraph  (4),  (5), 
(6),  (7),  (11),  (12),  (14),  (15),  (16),  (17), 
or  (18)  of  section  241  (a)  of  the  act  and  whether 
respondent  unlawfully  reentered  the  United  States." 
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ARGUMENT. 

I. 

There  Is  No  Compulsion  to  Proceed  Under  Section 
242(f)  Because  It  Is  a  Procedural  Section  Only, 
Not  a  Substantive  One,  and  the  Only  Substantive 
Basis  for  Deportation  Is  Under  Section  241(a) 
(2) (9). 

Appellant  contends  that  the  "only  appropriate  charge" 
on  the  record  in  the  present  case  is  under  Section  242  (f ) 
of  the  Act  of  1952  [8  U.  S.  C.  1252  (f)],  charging  un- 
lawful re-entry  after  a  previous  lawful  deportation,  which 
previous  order  should  be  reinstated.  The  deportation  or- 
der here  is  based  on  Section  241  (a)  (2)  (9)  and 
charges  appellant  as  an  alien  crewman  who  was  admitted 
as  a  non-immigrant  and  failed  to  comply  with  the  condi- 
tions of  such  status  by  overstaying  the  29  days  leave 
or  extension  thereof. 

Appellant  cites  United  States  ex  rel.  Blankenstein  v. 
Shaiighnessy,  112  Fed.  Supp.  607  (S.  D.  N.  Y.  1953) 
in   support   of   his   contention. 

Appellee  submits  that  the  Blankenstein  case  is  clear  au- 
thority to  the  contrary.  In  that  case,  which  was  a  habeas 
corpus  proceeding,  the  relator  urged,  as  does  the  appel- 
lant here,  that  Section  242  (f)  was  the  "sole  and  exclu- 
sive" remedy  for  deporting  him  and  that  deportation  pro- 
ceedings "ab  initio"  were  unauthorized.  The  basis  for 
this  contention  was  a  deportation  order  for  Blankenstein 
which  had  been  issued  in  1924,  followed  in  1930  by  his 
departure  from  the  United  States.  The  warrant  of  arrest 
in  the  Blankenstein  case  is  similar  to  the  order  to  show 
cause  in  the  present  case  in  that  there  was  no  reference 
to  Section  242  (f ),  deportability  having  been  charged  un- 
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der  Section  241  (a)  of  the  1952  Act  alone.  (112  Fed. 
Supp.  at  p.  611).)  As  in  the  present  appellant's  case  the 
prior  warrant  of  deportation  had  been  based  upon  one 
of  the  grounds  described  in  subsection  (e)  of  Section  242 
of  the  Act  of  1952  (Ibid  at  p.  610) ;  the  ground  involv- 
ing appellant  is  stated  in  Section  241  (a)  (12)  of  the 
Act  of  1952. 

The  relator's  contentions  in  the  Blankenstein  case  were 
refuted  on  the  basis  that  until  the  Attorney  General, 
pursuant  to  Section  242  (f)  has  made  certain  specific 
findings,  after  notice  of  this  charge  to  the  alien  and  a 
hearing  thereon,  there  is  no  reinstatement  of  the  previous 
order  of  deportation  {Ibid,  at  p.  610).  The  last  of  the 
three  findings  required,  as  noted  in  the  quote  on  page 
4  of  appellant's  opening  brief  is  that  the  alien  "had  un- 
lawfully re-entered."  There  was  no  such  finding  in  the 
present  case.  See  8  C.  F.  R.,  Section  242.22  (b). 

The  "semblance  of  plausibility"  given  to  the  appel- 
lant's argument  by  Section  242.6  of  the  Regulations  and 
to  that  of  the  relator  in  the  Blankenstein  case  by  former 
section  242.71,  in  that  "an  alien  within  the  purview  of 
Section  242  (f)"  shall  be  charged  in  the  order  to  show 
cause  "only  under  Section  (f),"  was  dismissed  by  the 
New  York  district  court  as  an  erroneous  evaluation  of 
Section  242  (f)  as  a  "substantive  provision,  rather  than 
an  enforcement  one  which  comes  into  play  only  sub- 
sequent to  a  finding  of  deportability."  {Ibid,  at  pp.  610- 
611). 

The  view  taken  in  the  Blankenstein  case  concerning 
the  nature  of  Section  242  (f)  of  the  Act  of  1952  [8 
U.  S.  C.  1252  (f)]  was  also  taken  in  De  Soiiza  v.  Barber, 
263  F.  2d  470  (9th  Cir.  1959)  cert  denied,  359  U.  S. 
989,  3  L.  Ed.  978,  79  S.  Ct.  1118  (1959).  The  De  Sousa 


—11— 

case  involved  an  appeal  from  an  order  denying  a  writ  of 
habeas  corpus  and  an  appellant  who  had  previously  been 
deported.  The  appellant  in  that  case  had  re-entered  the 
United  States  without  a  visa  and  as  a  result  of  a  hearing 
on  an  order  to  show  cause,  the  previous  order  of  deporta- 
tion was  reinstated  in  accordance  with  Section  242  (f)  of 
the  Act  of  1952.  [8  U.  S.  C.  1252  (f)].  In  answering 
the  appellant's  contentions  of  error  in  that  the  trial  court 
had  refused  to  review  the  earlier,  1929,  deportation  pro- 
ceedings, it  was  stated  as  follows: 

"[1-3]  Under  these  facts,  when  appellant  entered 
the  United  States  on  June  29,  1957,  he  was  a  deport- 
able alien  within  the  meaning  of  8  U.S.C.A.  §  1251 
(a)  (1),  by  reason  of  his  lack  of  a  visa  or  other 
document  permitting  entry.  This  is  the  basic  and 
substantive  ground  of  deportation.  While  the  war- 
rant recites  that  deportation  was  pursuant  to  'Sec. 
242  (f)  of  the  Immigration  and  Nationality  Act' 
(8  U.  S.  C.  A.  §  1252  (f)  for  unlawful  reentry 
after  having  been  deported,  this  section  is  a  pro- 
cedural and  enforcement  provision.  A  hearing  was 
held  pursuant  to  this  section  and  relevant  regula- 
tions, and  the  required  findings  were  made  with  re- 
spect to  appellant's  identity,  prior  deportation  as 
a  member  of  a  class  described  in  8  U.  S.  C.  A.  §1251 
(a)  (4),  and  his  unlawful  re-entry.  On  the  basis 
of  such  findings  the  order  for  deportation  was  prop- 
erly reinstated  pursuant  to  section  1252  (f).  But, 
as  Judge  Weinfeld  said  in  United  States  ex  rel. 
Blankenstein  v.  Shaughnessy,  D.C.,  1 12  F.  Supp.  607, 
610,  611,  'the  ground  of  deportability  of  an  alien 
who  illegally  reentered  after  a  prior  final  order  of 
deportation  is  predicated  not  upon  §  242  (f)  (8  U.  S. 
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C  A.  1252  (f)),  but  upon  §  241  (a)  (1)  (1251  (a) 
(1))  of  the  Act.'  There  was  a  full  compliance  with 
the  applicable  statutes  and  regulations."  (263  F.  2d 
at  p.  474). 

Thus,  even  where  there  has  been  compliance  with  all  of 
the  necessary  procedural  requirements  for  a  reinstate- 
ment of  a  prior  order  of  deportation,  the  substantive 
basis  for  deportation  remains  one  of  the  grounds  enume- 
rated in  Section  241  (a)  of  the  1952  Act  [8  U.  S.  C.  1251 
(a)]. 

The  substantive  provision  relied  upon  by  the  appellee 
in  the  present  case  is  Section  241  (a)  (2)  [8  U.  S.  C. 
1251  (a)  (2)]  quoted  herein.  Appellant  is  clearly  in 
violation  of  Section  241  (a)  (9)  [8  U.  S.  C.  1251  (a) 
(9)]  as  one  who  was  admitted  as  a  nonimmigrant  and 
failed  to  maintain  the  nonimmigrant  status  in  which  he 
was  admitted  or  to  comply  with  the  conditions  of  any 
such  status.  Exhibit  A  in  the  record  on  appeal  which 
contains  the  "Crewman's  Landing  Permit"  indicates  the 
findings  of  the  immigration  officer  at  Baltimore,  Mary- 
land, pursuant  to  Section  252  (a)  of  the  Act  of  1952 
[8  U.  S.  C.  1282  (a)],  that  appellant  was  a  nonimmigrant 
under  8  U.  S.  C.  A.  1101  (a)  (15)  (D).  That  appellant 
fulfilled  the  definition  of  a  nonimmigrant  alien  crewman 
stated  in  the  latter  subsection  is  borne  out  by  the  facts; 
whether  he  had  also  been  the  subject  of  a  previous  depor- 
tation and  had  not  applied  for  permission  to  apply  for 
readmission  under  Section  212  (a)  (17)  of  the  Act  of 
1952  [8  U.  S.  C.  1182  (a)  (17)]  is  not  material  in  view 
of  the  "basic  and  substantive"  grounds  for  deportation 
under  8  U.  S.  C.  A.   1251    (a)    (2). 
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That  an  alien  crewman  who  overstays  his  permitted 
time  in  the  United  States  and  abandons  his  status  as  a 
nonimmigrant  is  subject  to  deportation  on  that  ground  is 
well  established   in   the   law. 

Philippides  v.  Day,  283  U.  S.  48,  75  L.  Ed.  SZ2>,  51 
S.  Ct.  358  (1931); 

Foundoulis  v.  Lehfimnn,  255  F.  2d  104  (6th  Cir. 
1958) ; 

Delany  v.  Moraitis,  136  F.  2d  129  (4th  Cir.  1943)  ; 

United  States  ex  rel.  Rios  v.  Day,  24  F.  2d  654 
(2d  Cir.  1928),  cert,  denied  277  U.  S.  604,  72 
L.  Ed.  1011,  48  S.  Ct.  601   (1928); 

United  States  ex  rel.  Anderson  v.  Karnuth,  46 
R  2d  689  (W.  D.   N.  Y.  1930). 

11. 

Appellant  Is  Not  Entitled  to  Have  the  Administrative 
Record  of  His  First  Deportation  Reviewed  in  This 
Action  When  That  Deportation  Has  Long  Since 
Been  Executed. 

The  appellant  in  De  Souza  v.  Barber,  263  F.  2d  470 
(9th  Cir.  1959),  cited  supra,  was  attempting  to  obtain  a 
review  of  deportation  proceedings  held  in  1929  pursuant 
to  which  he  had  been  deported.  The  1957  deportation 
proceedings  had  resulted  in  a  reinstatement  of  the  previ- 
ous deportation  order.  In  denying  the  appellant's  conten- 
tion that  the  refusal  to  review  the  1929  hearings,  had 
constituted  error  in  the  trial  court,  it  was  stated  in  the 
opinion   of  the  circuit   court   as    follows: 

"[4]  Appellant's  entire  case  is  based  upon  al- 
leged infirmities  in  the  deportation  order  in  1930. 
As  the  trial  judge  well  said,  'The  petitioner  would 
have  this  court  disinter  his  first  deportation  order 
which  was  issued  in  1930  and  examine  the  evidence 
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on  which  it  was  based.'  Yet  for  a  period  of  more 
than  26  years,  between  his  deportation  in  1930  and 
entry  in  1957,  appellant  did  not  seek  any  review  of 
the  order  of  deportation  or  question  its  validity.  He 
did  not  seek  permission  for  entry  from  the  Attorney 
General  under  either  sections  1182  (a)  (17)  or  1181 
(b).  He  did  not  seek  lawful  entry  under  sections 
1182  or  1226.  Under  these  circumstances  the  order  of 
deportation  of  1930  is  not  subject  to  collateral  at- 
tack in  this  proceeding. 

This  conclusion  is  strengthened  by  8  U.  S.  C.  A. 
§  1101  (g) :  'For  the  purposes  of  this  chapter  any 
alien  ordered  deported  (whether  before  or  after  the 
enactment  of  this  chapter)  who  has  left  the  United 
States,  shall  be  considered  to  have  been  deported  in 
pursuance  of  law,  irrespective  of  the  source  from 
which  the  expenses  of  his  transportation  were  de- 
frayed or  of  the  place  to  which  he  departed.'  In 
our  opinion  appellant  must  be  'considered  to  have 
been  deported  in  pursuance  of  law.'  particularly  in 
view  of  the  long  period  of  acquiescence  in  the  de- 
portation order."  (263  F.  2d  at  pp.  474-75). 

The  statement  in  the  De  Souza  case  can  be  applied  with- 
out change,  save  for  a  change  in  the  dates,  to  the  present 
case.  The  appellant  in  the  instant  case  bases  his  entire 
case  upon  alleged  infirmities  in  the  1936  order.  No  review 
was  sought  on  the  appellant's  behalf  for  a  period  of  more 
than  20  years,  nor  was  the  validity  of  the  order  ques- 
tioned. There  was  no  attempt  by  the  appellant  to  avail 
himself  of  the  provisions  of  sections  1182,  1181  or  1226. 
The  order  of  deportation  of  1936  should  not  here  be 
any  more  subject  to  collateral  attack  than  was  the  1930 
order  in  the  De  Sousa  case ;  the  provisions  of  8  U.  S.  C.  A. 
1101    (g)   are  no  less  applicable. 
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IIT. 
Assuming,  Solely  for  the  Purpose  of  Argument,  That 
the  1936  Deportation  Order  Is  Subject  to  Attack 
in  This  Proceeding,  There  Is  No  Indication  of  a 
Gross  Miscarriage  of  Justice  in  the  1935-1936  Pro- 
ceedings. 

An  attempt  was  made  in  United  States  ex  rel.  Steffner 
V.  Carmichael,  183  F.  2d  19  (5th  Cir.  1950)  cert,  denied, 
340  U.  S.  829,  95  L.  Ed.  609,  71  S.  Ct.  67  (1950),  to 
collaterally  attack  a  previous  order  of  deportation.  In  dis- 
allowing such  an  attack  it  was  stated  in  the  opinion  as 
follows : 

"[1]  Where  an  alien  has  been  deported  from  the 
United  States  pursuant  to  a  warrant  of  deporta- 
tion, we  do  not  think  it  permissible  to  allow  a  collat- 
eral attack  on  the  previous  deportation  order  in  a 
subsequent  deportation  proceeding,  unless  we  are  con- 
vinced that  there  was  a  gross  miscarriage  of  justice 
in  the  former  proceedings.  There  are  numerous  cases 
where  aliens  have  been  deported  several  times,  and 
if  in  each  subsequent  case  the  validity  of  the  previous 
deportation  order  had  to  be  determined,  there  would 
be  no  end  to  the  proceedings  cast  upon  administra- 
tive agencies."   (183  F.  2d  at  p.  20). 

It  is  submitted  that,  considered  as  a  whole,  the  record 
of  the  1935-1936  proceedings  involving  appellant,  as  con- 
tained in  Exhibit  5  attached  to  the  Certified  Admin- 
istrative Record,  most  clearly  does  not  indicate  a  gross 
miscarriage  of  justice.  See  also  Daskaloff  v.  Zurhrick,  103 
F.  2d  579  (6th  Cir.   1939). 

It  is  immaterial  whether  or  not  appellant  in  1936  was 
a  national  or  a  person  subject  to  deportation  as  though 
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he  were  an  alien,  because  the  previous  deportation  order 
was  executed  without  appeal  and  there  is  no  dispute  that 
appellant  at  this  time  is  an  alien  who  entered  as  a  crew- 
man and  has  overstayed  his  time,  and  is  therefore  deport- 
able under  Section  241   (a)    (2)    (9)  supra. 

Assuming-,  solely  for  the  purpose  of  argument,  that 
appellant's  status  in  1936  is  subject  to  present  examina- 
tion, the  treatment,  at  that  time,  of  the  appellee  as  an 
alien  for  immigration  purposes  was  valid. 

In  a  part  of  the  Act  of  March  24,  1934  providing  for 
the  independence  of  the  Philippine  Islands,  ch.  84,  Section 
8,  48  Stat.  462,  formerly  48  U.  S.  C.  (1934  Ed.),  Section 
1238,  the  status  of  citizens  of  the  Philippine  Islands  was 
defined  as  follows: 

"(1)  For  the  purposes  of  the  Immigration  Act 
of  1917,  the  Immigration  Act  of  1924  (except  sec- 
tion 13  (c)),  this  section,  and  all  other  laws  of  the 
United  States  relating  to  the  immigration,  exclu- 
sion, or  expulsion  of  aliens,  citizens  of  the  PhiHppine 
Islands  who  are  not  citizens  of  the  United  States 
shall  be  considered  as  if  they  were  aliens.  For  such 
purposes  the  Philippine  Islands  shall  be  considered 
as  a  separate  country  and  shall  have  for  each  fiscal 
year  a  quota  of  fifty.   .   .   ." 

By  its  terms  the  Act  was  not  effective  until  accepted  by 
the  Philippine  people;  such  acceptance  occurred  on  May 
1,  1934. 

Cabebe  v.  Acheson,  183  F.  2d  795  (9th  Cir.  1950). 

These  specific  provisions  continued  in  force  until  July  4, 
1946  when  the  Philippines  achieved  full  independence 
{Ibid  at  p.  795). 
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The  warrant  of  arrest  and  deportation  involved  in  ap- 
pellant's original  deportation  was  issued  on  June  25,  1935, 
over  one  year  after  Section  8  of  the  Act  of  1934  (48 
U.  S.  C.  (1934  Ed.),  Section  1238)  became  effective. 
The  record  of  the  1935-1936  proceedings  indicates  that 
the  activities  for  which  appellant  was  deported  continued 
well  beyond  May  1,  1934,  assuming,  arguendo,  that  such 
a  continuation  would  be  necessary.  (Page  5  of  the  Re- 
port of  Hearing  contained  in  Exhibit  5  attached  to  the 
Certified  Administrative  Record;  pages  1  and  2  of  the 
statement  under  oath  by  Marta  Caraballo  made  on  Au- 
gust 21,  1935  and  contained  in  Exhibit  5  of  the  C.  A.  R.; 
page  1  of  the  sworn  statement  of  Maria  Perez,  made  on 
August  8,  1938  and  contained  in  Exhibit  5  of  the  C.  A.  R.) 

Section    8    of    the    Independence    Act    (48    U.    S.    C. 
(1934  Ed.)   Section  1238))  was  the  law  when  appellant 
was  originally  deported.  It  cannot  be  contended  that  the 
interpretation  of  the  law  between   1934  and   1946  indi- 
cated by  appellant's  original  deportation  was  not  the  cor- 
rect interpretation.  Even  if  the  interpretation  during  that 
period  were,  at  present,  deemed  incorrect,   a  change  in 
interpretation  would  not  allow  a  reopening  of  the  1935- 
1936   proceedings.    As   stated   in    United   States   ex   rel. 
Steffner  v.  Carmichael,  183  F.  2d,  19,  20  (5th  Cir.  1950) 
".  .  .  If  it  were  true  that  a  change  in  the  inter- 
pretation  of   the   law   applicable   to   a   cause   prose- 
cuted to  judgment  entitled  the  party  who  had  been 
affected  by  such  change  to  reopen  the  controversy, 
lawsuits  would  not   be   settled   with   finality.    .    .    ." 
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Conclusion. 

It  is  respectfully  submitted  that  the  judgment  of  the  Dis- 
trict Court  upholding  the  validity  of  the  deportation  order 
and  denying  the  relief  prayed  for  in  the  Appellant's 
Complaint,  should  be  affirmed. 

Respectfully   submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 
Richard  A.  Lavine, 
Assistant  U.  S.  Attorney, 
Chief,  Civil  Division, 

Frederick  M.  Brosio,  Jr., 
Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
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Richard  C.  Hoy,  Director  of  Immigra- 
tion and  Naturalization, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Central  Division. 

APPELLANT'S  REPLY  BRIEF. 


In  our  opening  brief,  we  argued  that  under  8  USC 
1252(f)  it  was  mandatory  to  reinstate  the  deportation 
order  of  1936.  Appellee  in  its  brief  argues  that  the 
government  is  free  to  disregard  the  order  of  1936,  and 
that  it  can  and  does  base  the  present  deportation  order 
solely  upon  the  new  charge  of  having  overstayed  a 
non-immigrant's  time  limit.  (R.  39,  Findings;  Ap- 
pellee's Br.  p.  9  ff.) 

Appellee  having  chosen  to  contest  the  appeal  on 
this  basis,  it  is  necessary  to  point  out  that  the  result 
must  be  the  same  either  way.  The  record  of  the  ear- 
lier proceeding  is  part  of  the  present  record  (Pet.  Ex. 


5).  For  reasons  stated  in  the  opening  brief  and  fur- 
ther developed  below,  this  order  is  void  and  subject  to 
collateral  attack.  The  previous  deportation  order 
being  void,  appellant  never  legally  interrupted  his 
United  States  residence,  made  no  new  ''entry"  in 
1956,  and  was  never  subject  to  the  limitations  of  8 
use  1251(a)(2),  and  8  USC  1282. 

This  is  true  for  the  following  reasons: 
The  charges  under  which  the  1936  deportation  pro- 
ceedings were  brought,  were  based  on  statutes  which 
required  either  (1)  present  conduct;  or  (2)  conduct 
"after  entry". 

(1)  So  far  as  present  conduct  is  concerned,  the 
following  dates  are  significant. 

(a)  The  Philippine  Independence  Act  took  effect 
May  14,  1935  (see  below). 

(b)  The  warrant  on  which  the  1936  deportation 
was  based  was  dated  June  25,  1935  (R.  23,  Ex.  5,  Re- 
port of  Hearing  giving  number  of  warrant  as  No. 
55897/723,  and  date  of  warrant,  as  June  25,  1935; 
Warrant  itself,  following  report,  and  dated  June  25, 
1935). 

Consequently  the  conduct  of  appellant  as  an  alien 
was  limited  to  the  narrow  six-weeks  period.  May  14- 
June  25,  1935. 

The  record  of  the  1935  hearing  (Ex.  5)  contains  no 
evidence  placing  any  acts  of  appellant  within  that 
period,  but  does  contain  testimony  limiting  his  alleged 
conduct  to  a  time  previous  to  May  14,  1935,  tvhen  ap- 
pellant was  not  an  alien  hut  a  United  States  National. 


(2)  So  far  as  appellant  was  charged  in  1935  with 
acts  ''after  entry",  they  were  not  grounds  of  deporta- 
tion for  a  Filipino  at  all.  (Barber  v.  Gonzales,  347 
U.S.  631 ;  Mangoaong  v.  Boyd,  205  F.  2d  553  (CA  9).) 

We  shall  first  point  out  the  arguments  of  our  open- 
ing brief  which  the  appellee  does  not  even  attempt  to 
answer  or  which  it  misstates ;  and  then  we  shall  show, 
that  the  1936  deportation  involved  a  "gross  miscar- 
riage of  justice"  in  that  appellant  was  summarily 
treated  as  being  and  having  been  an  alien  for  all  pur- 
poses when  in  fact  he  had  been  a  United  States  Na- 
tional during  part  of  the  time  involved  and  never  an 
alien  for  all  purposes — and  this  partly  upon  evidence 
which  has  itself  been  held  to  invalidate  the  proceed- 
ings. 

Then  we  shall  review  the  present  status  of  the 
1935-6  deportation  order ;  then  we  shall  show  that  this 
order  should  be  held  invalid  even  under  the  appellee's 
own  authorities. 


I.    POINTS  NOT  ANSWERED  BY  APPELLEE 
OR  MISSTATED. 

A.    Argument  Not  Answered. 

Appellee  makes  no  specific  answer  to  the  recital  of 
the  unfairness  of  the  1935  deportation  hearing.  (Ap- 
pellant's Op.  Br.  pp.  9-18.)  Appellee  contents  itself 
with  the  single  sentence  at  appellee's  brief  p.  15: 

''It  is  submitted  that,  considered  as  a  whole,  the 
record  of  the  1935-1936  proceedings  involving  ap- 
pellant, as  contained  in  Exhibit  5  attached  to  the 


Certified  Administrative  Record,  most  clearly 
does  not  indicate  a  gross  miscarriage  of  justice." 

Daskaloff  v.  Zurhrick,  103  F.  2d  579  (CCA  6)  is 
cited,  which  we  discuss  below. 

In  particular,  appellee  makes  no  answer  to  the  point 
that  the  use  at  the  1935  hearing,  of  ex  parte  state- 
ments, taken  out  of  the  presence  of  appellant,  rend- 
ered that  hearing  unfair,  and  subject  to  collateral  at- 
tack on  habeas  corpus.  The  cases  on  this  point  are 
collected  at  appellant's  opening  brief,  p.  16.  Appellee 
does  not  so  much  as  mention  one  of  them,  or  discuss 
their  impact  on  the  case. 

B.    Misstatement  by  Appellee. 

At  appellee's  brief,  p.  16,  appellee  misstates  our  con- 
tentions.   It  is  said, 

''there  is  no  dispute  that  appellant  is  an  alien 
wJio  entered  as  a  crewman  and  has  overstayed  his 
time  *  *  *".  (Italics  added.) 

It  is  disputed  that  appellant  "entered"  in  1956. 

We  have  already  indicated  our  position  that  if  the 
1935-6  deportation  was  illegal  and  void,  it  did  not  con- 
stitute a  deportation,  but  that  nevertheless  appellant's 
departure  was  imdeniably  not  voluntary  under  8  USC 
1101(a)  (13).  Appellee's  return  in  1956  would  there- 
fore not  constitute  an  "entry".  Compare  DelgadiUo 
V.  Carmichael,  332  U.S.  388;  and  Barber  v.  Gonzales, 
347  U.S.  637.) 


11.    PRESENT  STATUS  OF  1935-6  DEPORTATION  PROCEEDINGS. 
A.  Appellee's  Argument  as  to  Status  of  1935-6  Deportation  Order. 

1.  Appellee  cites  three  cases  on  the  vulnerability 
of  a  prior  deportation.  (Appellee's  Br.  pp.  13,  15.) 
These  are  De  Souza  v.  Barber,  263  F.  2d  470;  U.S.  ex 
rel.  V.  Carmichael,  183  F.  2d  19  and  Daskaloff  v.  Zur- 
hrick,  103  F.  2d  579.  These  contain  dicta  as  to  when 
an  earlier  order  may  be  attacked. 

De  Soiiza  v.  Barher,  263  F.  2d  470,  475  quotes  the 
Carmichael  case  to  the  effect  that  there  must  be  "a 
gross  miscarriage  of  justice";  and  quotes  Bilokumsky 
V.  Tod,  263  U.S.  149, 157,  ''that  the  defects"  must  have 
been  such  as  "might  have  led  to  a  denial  of  justice". 

De  Soiiza  v.  Barher,  263  F.  2d  470,  475  also  refers 
to  Daskaloff  v.  Zurbrick,  103  F.  2d  579,  which  indi- 
cates an  even  broader  rule.  There  the  Sixth  Circuit 
declined  to  review  an  earlier  deportation,  but  on  the 
ground  that  upon  the  previous  record  "it  does  not 
appear  that  there  was  an  application  of  an  erroneous 
rule  of  laiv".  (Italics  added.)  Inferentially,  applica- 
tion of  an  "erroneous  rule  of  law"  is  enough  to  make 
the  first  deportation  subject  to  review. 

2.  Appellee  also  quotes  the  reference  to  8  USCA 
1101(g)  which  appears  in  De  Soiiza  v.  Barber.  (Ap- 
pellee's Br.  pp.  14,  16.)  As  we  shall  show,  this  sec- 
tion had  a  much  narrower  scope  at  the  time  of  the 
Philippine  Independence  Act  (45  Stats,  at  L.  1551), 
and  its  application  here  would  raise  the  question  left 
undecided  in  Mangoaong  v.  Boyd,  205  F.  2d  553,  556 — 
whether  the  Philippine  Independence  Act  incorpo- 
rated not  only  existing  but  future  immigration  laws. 
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3.  Appellee  also  quotes  language  from  U.S.  ex  rel. 
V.  Carmichael,  183  F.  2d  19,  20  that  in  testing  the 
validity  of  the  earlier  deportation  order,  no  account 
may  be  taken  of  changes  in  the  law  resulting  from 
overruling  decisions.  (Appellee's  Br.  p.  17.)  But  there 
was  no  change  in  the  law  in  the  present  case.  As  we 
shall  show  below,  all  relevant  points  of  law  have  al- 
ways been  decided  one  way — against  the  validity  of 
the  1935-6  deportation. 

Questions  depending  upon  the  Philippine  Inde- 
pendence Act  were  then  new.  Appellee  does  not  claim 
that  there  were  any  Court  decisions  tending  to  uphold 
the  deportation — rather  it  attempts  to  lift  itself  by 
its  bootstraps  by  citing  the  1935-6  proceeding  as  itself 
establishing  "the  law".  (Appellee's  Br.  p.  17.)  Since 
the  questions  have  reached  the  Courts,  relevant  hold- 
ings have  been  against  the  government's  contentions. 
On  other  phases  of  the  case  the  law  had  already  been 
crystallized  against  the  validity  of  the  proceeding. 

B.    Effect  of  Availability  of  Habeas  Corpus. 

1.  Habeas  Corpus  is  the  statutory  mode  of  attack- 
ing a  deportation  order  (28  USC  2241).  But  habeas 
corpus  is  itself  a  collateral  attack  on  the  judgment  or 
order  in  question.  {Herndon  v.  Lowry,  301  U.S.  242, 
which  contrast  with  Herndon  v.  Georgia,  295  U.S. 
441;  Mooney  v.  Holohan,  294  U.S.  103;  Moore  v. 
Dempsey,  261  U.S.  86.) 

Lapse  of  time  is  ordinarily  no  objection  to  the 
granting  of  the  writ  (Mooney  v.  Holohan,  294  U.S. 
103)  nor  is  the  fact  that  the  order  or  judgment  has  be- 


come  final,  either  after  appeal  (Hemdofi  v.  Lowry, 
301  U.S.  242)  or  without  appeal  {Moore  v.  Dempsey, 
261  U.S.  86). 

Appellee  has  not  cited  any  statute  of  limitations 
specially  governing  habeas  corpus  in  deportation  pro- 
ceedings, and  we  have  found  none. 

2.  The  grounds  which  support  habeas  corpus  are 
therefore,  by  definition,  grounds  for  collateral  attack 
on  the  prior  deportation  order.  Where  collateral  at- 
tack is  available  at  all,  it  is  immaterial  that  appellant 
did  not  pursue  other  remedies  which  would  have  as- 
siuned  the  deportation  to  be  valid.  (Cf.  Appellee's  Br. 
pp.  12,  14.) 


III.  PRIOR  DEPORTATION  ORDER  ENTAILED  APPLICATION  OP 
AN  "ERRONEOUS  RULE  OF  LAW",  "GROSS  MISCAR- 
RIAGE OF  JUSTICE",  UNDER  CITED  DECISIONS. 

In  showing  that  the  1935-36  deportation  order  in- 
volved a  "gross  miscarriage  of  justice",  and  a  for- 
tiori, ''An  application  of  an  erroneous  rule  of  law" 
we  shall  show  first,  the  legal  status  of  Filipinos,  and 
that  the  1935-6  proceedings  completely  disregarded 
that  status;  and  second,  that  the  procedure  in  the 
1935-6  case  violated  elementary  and  well-settled  rules. 

A.  1935-6  Deportation  Proceedings  Disregarded  Legal  Status  of 
Filipinos. 

In  showing  that  the  1935-6  deportation  proceedings 

wholly  disregarded  the  special  status  of  Filipinos,  we 

shall  first   summarize   the   applicable   law,   and   then 

refer  to  the  record  (Exh.  5)  to  show  that  this  law  was 

disregarded. 
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1.    Law  Applicable  to  Filipinos. 

a.  Appellee  cites  Cabehe  v.  Acheson,  183  F.  2d  795, 
799,  to  the  effect  that  the  Philippine  Independence  Act 
took  effect  on  May  1,  1934.  (Appellee's  Br.  p.  16.)  But 
both  before  and  subsequently,  the  Ninth  Circuit  has 
held  that  the  Philippine  Independence  Act  took  effect 
on  May  14,  1935.  {Del  Guercio  v.  Gahot,  161  F.  2d 
559,  560;  Mangoaong  v.  Boyd,  205  F.  2d  553,  554.) 

Hackworth's  Digest  of  International  Law,  vol.  1,  ch. 
4,  pp.  495-7  also  takes  the  1935  date  as  the  effective 
date. 

Before  the  effective  date  of  the  Independence  Act, 
Filipinos  were  American  Nationals,  not  aliens.  Ror 
hang  v.  Boyd,  353  U.S.  427;  Barber  v.  Gonzales,  347 
U.S.  637. 

b.  (1)  In  the  1935-6  proceeding,  appellant  was 
charged  with  managing  a  house  of  prostitution,  and 
with  receiving  the  earnings  of  a  prostitute.  (Ex.  5.) 
The  statute  as  of  that  time  was  in  the  present  (or  fu- 
ture) tense — it  dealt  with  current  activity. 

See  Immigration  Act  1917,  39  Stats,  at  L.  874,  sec. 
19  (p.  889) : 

''Any  alien  *  *  *  who  shall  receive,  share  in,  or  de- 
rive benefit  from  any  part  of  the  earnings  of  any 
prostitute ;  any  alien  who  manages  or  is  employed 
by,  in,  or  in  connection  with  any  house  of  pros- 
titution or  music  or  dance  hall  or  other  place  of 
amusement  or  resort  habitually  frequented  by 
prostitutes,  or  where  prostitutes  gather  *  *  *'* 

Mangoaong  v.  Boyd,  205  F.  2d  553,  555  holds  that 
such  a  statute,  cast  in  the  present  tense,  requires  a 


Filipino  to  have  been  an  alien  ivhen  the  acts  charged 
were  committed,  in  order  to  be  deportable. 

As  already  stated,  the  warrant  in  the  1935-6  pro- 
ceeding was  issued  June  25,  1935.  Consequently  that 
deportatioyi  order  could  have  been  legally  based  only 
on  acts  committed  m  the  narrow  six-weeks  period  be- 
tween May  14,  1935  and  June  25,  1935. 

(2)  If  subsequent  amendments  to  the  deportation 
act  are  of  any  importance,  the  present  statute  dealing 
with  prostitution  is  an  "after  entry"  act,  8  USC  1251 
(a)  (12);  8  USC  1182(a)  (12). 

'^ After  entry"  statutes  do  not  apply  to  Filipinos 
who  entered  before  the  Philippine  Independence  Act. 
Barber  v.  Gonzales,  347  U.S.  637.  (Appellant  came  to 
the  continental  United  States  in  1931,  Ex.  5,  Warrant ; 
testimony  of  Appellant,  p.  3  of  hearing  transcript.) 

2.    Record  of  Prior  Deportation  Disregards  Status  of  Filipinos. 

As  already  indicated,  the  valid  proof  in  the  1935-6 
deportation  proceedings  was  limited  to  the  short 
period.  May  14-June  25,  1935.  Otherwise  appellant 
would  have  been  deported  (and  would  now  be  de- 
ported) for  acts  done  when  he  tvas  not  an  alien.  (This 
distinguishes  the  present  case  from  those  cited  by  ap- 
pellee—Pe  Sou^a  V.  Barber,  263  F.  2d  470;  U.S.  ex  rel. 
Steffner  v.  Carmichael,  183  F.  2d  19;  Bashaloff  v. 
Ziirbrick,  103  F.  2d  579.  In  each  of  these  the  indi- 
vidual was  an  alien  for  all  purposes:  in  Be  Souza,  a 
Portuguese ;  in  Steffner,  a  Swede ;  in  Baskaloff,  a  Bul- 
garian.  Filipinos  present  special  problems.) 
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But  the  evidence  on  the  1935-6  hearings  was  not 
directed  to  the  period  May  14-June  25,  1935.  Ap- 
parently the  case  was  tried  on  the  theory  that  a  Fili- 
pino was  and  always  had  been  an  alien  for  all  pur- 
poses. Compare  page  2  of  the  hearing  in  Exhibit  5, 
which  lists  among  those  present,  "Gregorio  Messina, 
Alien".  This  designation  is  repeated  throughout  the 
exhibit.  Not  only  was  the  evidence  not  related  to  the 
dates  May  14-June  25,  1935,  but  where  such  evidence 
was  related  to  specific  dates,  these  dates  fell  before 
May  14,  1935. 

The  evidence  consisted  of  two  parts:  (1)  ex  parte 
statements  of  witnesses  taken  by  the  immigration  ex- 
aminer out  of  the  presence  of  appellant  or  his  coun- 
sel; and  (2)  testimony  of  these  witnesses  at  the  hear- 
ing. (There  were  two  ex  parte  statements  of  declar- 
ants who  were  not  called  as  witnesses.) 

We  shall  review  all  of  this  evidence  in  Exhibit  5, 
and  show  that  none  of  it  is  tied  to  the  six  weeks.  May 
14-Jime  25,  1935. 

In  our  next  section  we  go  into  the  additional  points 
that  use  of  the  ex  parte  statements  itself  made  the 
hearing  unfair,  and  that  this  was  aggravated  by  the 
fact  that  on  the  hearing  the  witnesses  denied  many  of 
the  statements  which  they  had  made  ex  parte. 

a.  Gregorio  Messina  (sic) — asked  only  about  name, 
place  and  date  of  birth  and  date  of  entry  into  the  U.S. 

b.  Isabel  Roman  (p.  4  of  transcript  of  hearing  in 
Ex.  5)  testifies  on  Sept.  3,  1935: 
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''Q.  Is  it  true  that  the  house  of  George  Mes- 
sina (sic)  has  never  been  a  house  of  prostitution? 

A.     I  don't  know. 
Examining  Officer: 

Q.  But  the  truth  of  the  matter  is  that  you 
were  paying  Messina  for  room  and  board  and  to 
pay  him  you  had  intercourse  with  men  to  get 
money.    Is  that  correct? 

A.    Yes,  sir. 

Q.    When  was  that? 

A.    About  six  months  ago".  (Italics  added.) 

Six  months  before  Sept.  3,  1935,  was  March  1935 — 
a  time  when  Appellant  was  still  for  all  purposes  a 
national  of  the  United  States. 

The  Immigration  Service  took  an  ex  parte  state- 
ment from  this  witness  (Isabel  Roman)  on  August  6, 
1935.  It  is  attached  to  the  record  of  the  1935  hear- 
ings (Ex.  5)  and  within  that  Exhibit,  is  designated 
"Exhibit  'B'  ".  This  statement  includes  the  follow- 
ing: 

''Q.  Have  you  ever  lived  in  the  house  of  the 
Filipino  known  as  Messina  ? 

A.    Yes,  I  lived  once  there  because  he  found 
me  on  the  streets  and  took  me  over  to  his  house. 
Q.    Hotv  long  did  you  live  in  his  house  f 
A.    27  days.''    (Italics  added.) 

There  is  no  other  identification  of  time  in  this  ex 
parte  statement.  But  coupling  it  with  the  testimony 
at  the  hearing  ("about  six  months  ago")  shows  that 
the  eyitire  time  referred  to  was  evidently  before  May 
14,  1935. 
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c.  Maria  Luisa  Portel — testified  Sept.  13,  1935 — 
(her  testimony  begins  on  p.  6  of  the  hearings  included 
in  Exhibit  5)  : 

(p.  7.) 

''Q.  Tell  me:  How  long  have  you  been  living 
in  the  house  of  George  Messina  ? 

A.    About  five  months. 

Q.  Did  George  Messina  use  his  house  for  the 
business  of  prostitution? 

A.     No,  never." 

The  Immigration  Service  took  this  witness's  ex 
parte  statement  on  August  20,  1935.  The  statement  is 
marked  Exhibit  "E",  within  Exhibit  5.  There  the 
witness  said: 

''Q.  How  long  have  you  been  living  in  Mes- 
sina's house? 

A.  I  have  been  living  in  his  house  for  about 
five  months." 

"Five  months"  on  August  20,  means  from  March 
to  August. 

' '  Q.    During  the  time  that  you  have  been  living 
in  his  house,  have  you  seen  prostitutes  coming 
there  ? 
A.    Yes,  sir." 

There  is  no  further  identification  of  time.  It  was 
important  to  fix  the  time  after  May  14,  1935.  The 
statement  does  not  do  so.  (This  is  quite  apart  from  the 
fact  that  the  witness  repudiated  this  statement  at  the 
hearing — see  above.) 

d.  Gregorio  Laguna,  p.  7  of  hearing  transcript  in 
Exhibit  5  (testifying  on  Sept.  13,  1935 — see  id.  p.  6; 
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called  by  appellant)  testifies  that  the  appellant's  house 
is  not  a  house  of  prostitution. 

e.  Jeiiaro  de  Jesus,  p.  10  of  hearing  transcript  in 
Exhibit  5  (called  by  appellant)  has  known  appellant 
since  July  26,  1935 ;  testifies  that  house  of  appellant  is 
not  a  house  of  prostitution,  (p.  11.) 

f.  Petra  Beys  de  Mateo,  p.  12  of  the  hearing  tran- 
script included  in  Exhibit  5  (called  by  appellant) 
testifies  that  his  home  is  not  a  house  of  prostitution. 

g.  Juan  Gonzales  Feliciano,  p.  13  of  hearing  tran- 
script, in  Exhibit  5  (called  by  appellant)  testifies  that 
Messina's  house  is  not  a  house  of  prostitution. 

h.  Petra  Rivera  Cruz,  p.  15  of  hearing  transcript 
in  Exhibit  5  (called  by  appellant),  testifies  that  his 
house  is  not  a  house  of  prostitution. 

i.  Alha  Rosario,  p.  17  of  hearing  transcript,  Ex- 
hibit 5  (called  by  appellant)  testified  that  appellant's 
house  is  not  a  house  of  prostitution. 

j.  Jorge  Pagan,  called  at  foot  of  p.  19,  testimony 
begins  on  p.  20  of  hearing  transcript.  Exhibit  5  (called 
by  appellant),  testified  that  appellant's  house  was  not 
a  house  of  prostitution. 

k.  Alex  Abraham,  p.  21  of  hearing  transcript,  Ex- 
hibit 5  (called  by  appellant),  testified  that  appellant's 
house  was  not  a  house  of  prostitution. 

1.  Maria  Luisa  Perez,  p.  22  of  hearing  transcript 
in  Exhibit  5: 

''Q.     What  is  your  business  or  occupation? 
A.     I  am  a  prostitute." 
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**Q.  Did  you  live  with  a  Filipino  in  the  house 
of  George  Messina? 

A.  Yes,  I  was  living  there  with  a  Filipino,  but 
I  was  doing  business." 

No  date  is  mentioned  at  all. 

The  witness  gave  an  ex  parte  statement  to  the  immi- 
gration authorities  on  August  8,  1935.  It  is  marked 
"Exhibit  'C  ",  included  in  Exhibit  5.  There  the  wit- 
ness said: 

''Q.    What  is  your  occupation? 
A.     I  am  a  business  woman  (prostitute). 
Q.     How  long  have  you  been  a  prostitute? 
A.    About  six  years. 
******* 

Q.  Do  you  know  one  Filipino  known  by  the 
name  of  Jorge  or  George  Messina? 

A.     Yes,  sir,  I  have  lived  in  his  house. 
Q.     When  were  you  living  in  his  house? 
A.     From  Jan.  1934  to  Jan.  1935." 
(Italics  added.) 

This  definitely  fixes  the  time  previous  to  May  14, 
1935. 

m.  George  Messina  (recalled,  p.  24  of  hearing 
transcript  in  Exhibit  5,  September  17,  1935)  testi- 
fies that  he  did  not  operate  a  house  of  prostitution — 
only  a  regular  boarding  house. 

n.  Martin  Burgos  (foot  of  p.  26  of  hearing  tran- 
script in  Exhibit  5;  testimony  begins  on  following 
page) : 
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' '  Q.  To  your  knowledge  is  the  house  of  George 
Messina  a  house  of  prostitution'? 

A.    I  don't  know  that. 
******* 

Q.     Did  you  or  did  you  not  say  that  the  house 
of  the  Filipino  was  a  house  of  prostitutes? 
A.     No,  I  did  not  say  that." 

o.  Clerk  Jose  Ramirez  (p.  28  of  hearing  transcript 
in  Exhibit  5)  : 

"Q.  Mr.  Ramirez,  please  relate  in  your  own 
words  as  near  as  possible  the  entire  conversation 
that  took  place  in  the  house  of  Martin  Burgos. 

A.  This  morning  at  about  10:30  A.M.  *  *  * 
Then  Burgos  told  Mr.  Leith  that  he  was  insulting 
him  as  well  as  those  two  girls  because  his  house 
was  a  decent  and  respectable,  but  that  the  house 
of  the  Filipino  was  a  house  of  prostitutes  and  he 
refused  to  make  any  further  statements  in  this 
respect.  *  *  *" 

Martin  Burgos  (recalled,  p.  30  of  hearing  transcript 
in  Exhibit  5)  : 

^'Q.  And  you  did  not  tell  him  that  the  house 
of  the  Filipino  was  a  house  of  prostitutes? 

A.  Nothing  about  it.  I  told  him  I  was  a 
Puerto  Rican  and  that  there  were  no  Filipinos 
there.  Then  he  went  up  in  the  air.  I  was  not 
drunk." 

If  the  hearsay  statement  of  Jose  Ramirez  be  taken 
to  refer  to  the  time  it  was  spoken  (Sept.  12,  1935) 
it  is  the  only  item  which  refers  to  a  time  subsequent 
to  May  14,  1935.  (It  would  also  refer  to  a  time  subse- 
quent to  the  warrant,  June  25,  1935.)  This  was  denied 
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by  the  person  to  whom  it  was  attributed  (Martin  Bur- 
gos). 

The  following  ex  parte  statements  were  also  intro- 
duced, without  any  attempt  to  call  the  witnesses  who 
gave  them: 

Maria  Rodriguez  Caraballo  (designated  Exhibit 
^'A"  as  part  of  Exhibit  5)  ;  the  ex  parte  statement 
was  given  August  21,  1935,  at  the  Women's  Ward  of 
the  Insular  Sanatorium  Eio  Piedras,  P.B. 

"Q.    Do  you  know  George  Messina? 
A.     Yes,  sir. 

Q.     How  long  have  you  known  him? 
A.    About  one  year. 
******* 

Q.     Did  you  know  Isabelita? 
A.     I  know  her  by  name. 
******* 

Q.    What  was  the  reputation  of  Isabelita? 
A.     I  don't  know. 
Q.    Was  she  a  prostitute? 
A.    I  think  so. 
******* 

Q.     During  the  time  you  lived  in  the  house  of 
Messina,  did  any  prostitute  go  there? 

A.    Yes,  I  have  seen  several. 
******* 

Q.     How  long  have  you  been  a  prostitute? 
A.     About  three  years. 

Q.     Did  you  do  business  with  men  in  the  house 
of  Messina? 
A.    Yes,  sir. 
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Q.  Did  Isabelita  live  there  at  the  same  time? 

A.  Yes. 

Q.  What  other  women  lived  there? 

A.  Maria  Luise  and  Aurora. 

*  *             *           *             *             *              * 

Q.     Then,  you  know  that  Messina  lived  on  what 
prostitutes  earned  ? 

A.    Yes,  sir. 

Q.     Did  Messina  know  you  were  prostitutes? 

A.    Yes. 
******* 

Q.    Was  this  woman  called  Aurora  a  prosti- 
tute? 
A.    Yes,  sir. 

******* 

Q.    How  long  have  you  been  here? 

A.    About  five  months."    (Italics  added.) 

If,  on  August  21, 1935,  the  girl  had  been  in  the  sanof 
torium  for  five  months,  then  all  the  occurrences  to 
which  she  testified  could  have  taken  place  no  later 
than  March,  1935.  Consequently  she  testified  to  noth- 
ing after  the  crucial  date  of  May  14,  1935. 

The  ex  parte  statement  of  Josefina  Ruiz  was  taken 
on  August  20,  1935.  It  is  denominated  Exhibit  ''D", 
in  Exhibit  5.    This  contains  the  following : 

''Q.    Did  you  live  with  Messina  when  he  hired 
a  house  of  prostitution  in  La  Marina  ? 
A.    Yes,  sir. 

Q.     That  was  a  house  of  prostitution,  is  that 
correct? 
A.     No,  sir. 
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Q.  Is  Messina's  house  in  Boulevar  8%  a  house 
of  prostitution? 

A.     No,  sir,  it  has  never  been. 
******* 

Q.  During  the  time  that  you  have  lived  there 
have  any  prostitutes  lived  there? 

A.  Only  a  girl  by  the  name  of  Isabel,  she  is 
blond-haired,  but  we  took  her  out  of  our  house 
when  we  knew  she  was  a  prostitute. 

Q.  Did  a  girl  by  the  name  of  Maria  Luisa 
live  in  that  house  too? 

A.    Yes,  sir. 

Q.  Are  these  two  women  prostitutes  or 
Avhores  ? 

A.    Yes,  sir. 

Q.  Did  any  of  these  two  women  give  Messina 
any  money  out  of  the  money  they  got  from  the 
men? 

A.  No,  sir,  they  were  boarding  in  our  house. 
Maria  Luisa,  for  example,  paid  $3.00  monthly  for 
the  rent  of  a  room.  Later  she  knew  a  Filipino  by 
the  name  of  Bonifacio  Alisi,  who  took  this  girl 
to  live  with  him.  As  they  continued  living  to- 
gether in  the  same  room,  Bonifacio  Alisi  paid 
Messina  $25.00  monthly  for  boarding  and  room  in 
behalf  of  Maria  Luisa. 

Q.     Did  she  receive  men  in  her  room? 

A.  No,  sir,  except  that  once  I  was  told  by  a 
near  neighbor  that  she  took  a  policeman  into  her 
room.  When  I  knew  it  I  immediately  took  her  out 
of  our  house. 

Q.     Do  you  know  whether  she  was  a  prostitute  ? 

A.    No." 

The  above  is  a  complete  recital  of  the  evidence  given 
at  the  1935  hearing.    We  have  made  no  distinction 
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between  testimonial  evidence  and  ex  parte  hearsay 
statements. 

This  review  shows  that  Die  entire  case  was  conducted 
on  the  supposition  that  a  Filipino  was  an  alien  at  all 
times  and  for  all  purposes.  There  is  no  evidence  of 
any  acts  subsequent  to  May  14,  1935,  except  the  hear- 
say statement  of  Ramirez  (denied  by  Burgos)  that 
Burgos  told  him  that  Messina's  house  was  a  house  of 
prostitution.  Even  as  to  this  it  is  only  an  inference 
that  the  supposed  statement  related  to  the  (then)  pres- 
ent time  (which  would  have  fixed  it  after  the  date  of 
the  ivarrant).  But  such  a  hearsay  statement,  if  used 
merely  as  impeachment,  establishes  nothing  and  used 
as  evidence,  invalidates  the  hearing. 

We  now  briefly  touch  this  point. 

B.    1935-6  Deportation  Proceedings  Unfair  on  Their  Face. 

1.  a.  Five  ex  parte  statements  were  used  against 
the  appellant  in  the  1935  hearing.  The  makers  of  two 
of  these  were  not  even  called  as  ivitnesses. 

In  addition  there  was  the  hearsay  statement  of 
Ramirez  as  to  what  Martin  Burgos  had  supposedly 
said  (which  Burgos  denied  saying). 

The  cases  cited  on  page  16  of  appellant's  opening 
brief  show  that  the  use  of  ex  parte  statements  is  itself 
enough  to  invalidate  a  hearing. 

b.  We  may  add  one  observation.  At  the  hearing 
the  witness  Maria  Luisa  Portel  testified  that  even  such 
statements  as  she  did  make  ex  parte  to  the  effect  that 
appellant's  house  had  been  a  house  of  j^rostitution, 
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were  made  in  response  to  threats.  (Ex.  5,  p.  6  of  hear- 
ing transcript.) 

''Q.  This  statement  will  be  read  to  you  in  the 
Spanish  language."  (Statement  referred  to  read 
in  Spanish  by  Examining  Officer.)  "Is  that  state- 
ment true  and  correct? 

A.  Some  of  these  are  true  and  some  untrue. 
Look,  the  sheets  referred  to  in  that  statement 
were  dirty  but  not  stained  with  semen. 

Q.  Then  why  did  you  declared  (sic)  that  they 
were  dirty  with  semen? 

A.  Because  you  (pointing  to  stenographer 
Ramirez)  threatened  me.  It  is  a  lie  that  men  were 
there  with  prostitutes  and  you  threatened  me 
stating  that  you  were  going  to  send  me  to  jail. 

Q.     In  what  way  were  you  threatened? 

A.  You  (meaning  clerk  Jose  Ramirez)  threat- 
ened me,  that  is  the  truth. 

Q.  In  what  way  did  the  stenographer  threaten 
you? 

A.  The  stenographer  stated  that  he  was  going 
to  send  me  to  jail. 

Q.    What  was  he  going  to  send  you  to  jail  for? 

A.     If  I  don't  testify  to  the  truth." 

The  acting  chairman  of  the  board  of  review  (''War- 
rant Proceedings",  p.  3)  derides  this  testimony  say- 
ing: 

"In  other  words,  she  virtually  said  that  because 
she  had  been  told  that  she  might  be  sent  to  jail  if 
she  testified  falsely  imder  oath  she  therefore  de- 
cided to,  and  did,  testify  under  oath  in  part 
falsely  and  in  part  correctly.  Such  a  claim  is  not 
understood.  ..." 
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But  exactly  this  kind  of  threat  was  held  to  be  an 
element  invalidating  an  immigration  hearing  in  Ex 
parte  Chin  Loy  Yow,  223  F.  833,  cited  on  page  16  of 
appellant's  opening  brief.  There  the  District  Court 
of  Massachusetts  said: 

(p.  835.)  "During  that  trial  Hop  Lee  was  called 
as  a  witness  and  after  a  threat  by  the  United 
States  Officers  to  accuse  him  of  crime  if  he  did 
not  tell  the  truth,  and  a  promise  of  immunity 
from  prosecution  if  he  did  tell  the  truth.  .  .  ." 
(Italics  added.) 

Similar  statements  ("  'their  solemn  promise  that 
the  law  would  be  carried  out '  " ;  "  '  the  law  should  take 
its  course'  ";"'***  let  the  law  take  its  course,  that 
justice  would  be  done  and  the  majesty  of  the  law  up- 
held' ") — were  held  to  be  elements  indicating  the 
prevalence  of  a  mob  spirit  in  Moore  v.  Dempsey,  261 
U.S.  86,  88-90. 

2.  At  the  time  both  of  the  enactment  and  of  the 
effective  date  of  the  Philippine  Independence  Act 
(1934,  1935)  the  provision  now  incorporated  in  8  USC 
1101(g)  applied  only  to  the  criminal  prosecutions 
under  what  was  first  45  Stats,  at  L.  1551  (ch.  690), 
sec.  1  (later  8  USC  180).  This  act  made  the  language 
"shall  be  considered  to  have  been  deported  in  pursu- 
ance of  law"  applicable  only  "for  the  purposes  of  this 
section." 

The  1952  redraft  (now  8  USC  1101(g))  for  the  first 
time  made  the  provision  applicable  "for  the  purpose 
of  this  chapter"  (i.e.  the  entire  chapter  on  immigra- 
tion.) So  if  any  weight  is  to  be  given  to  this  provision 
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in  the  present  case,  it  will  again  raise  the  question 
whether  the  Philippine  Independence  Act  intended  to 
incorporate  then  existing  immigration  laws  or  also  all 
future  laws.  (Cf.  Mangoaong  v.  Boyd,  205  F.  2d  553, 
556.) 

It  should  be  added  that  even  in  De  Souza  v.  Bar- 
ber, 263  F.  2d  470,  475,  which  involved  an  outright 
alien  (Portuguese)  rather  than  a  Filipino,  this  Court 
cited  8  use  1101(g)  only  as  a  makeweight. 

Examination  of  the  statutory  language  indicates 
that  the  section  was  intended  merely  to  eliminate  any 
distinction  between  the  effects  of  a  deportation  and  a 
vokmtary  departure.  This  is  implied  in  the  clause 
^^lef't  the  United  States",  and  the  phrase  ''irrespec- 
tive of  the  source  from  which  the  expenses  of  his 
transportation  were  defrayed  *  *  *". 

Viewed  in  this  light,  the  section  is  beside  the  point 
when  the  contention  is  made  that  the  first  deportation 
is  illegal  and  void. 

C.    No  Chang-es  of  Law  Involved. 

At  page  17  of  appellee's  brief,  appellee  tries  to 
bring  this  case  within  the  "change  of  law"  rule  of 
U.S.  ex  rel.  Steffner  v.  Carmichael,  183  F.  2d  19 
(lower  Court  cases  holding  prohibition  of  communist 
membership  extended  to  past  membership,  disap- 
proved in  Kessler  v.  Strecker,  307  U.S.  22). 

But  there  was  no  change  of  law  in  the  present  case. 

1.  The  rules  of  fairness  were  established  long  be- 
fore 1935.  The  following  cases,  cited  in  our  opening 
brief,  were  decided  before  1935: 
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a.  "Ex  Parte  Statements. 

(Cases  in  Appellant's  Br.  p.  16) 
Ungar  v.  Seaman  (1924),  4  F.  2d  80; 
Whitfield  V.  Ranges  (1915),  222  F.  745; 
Sclienck  v.  Ward  (1934),  6  F.S.  739; 
Ex  parte  McMahon  (1924),  1  F.  2d  456; 
Ex  parte  Chin  Loy  Yow  (1915),  223  F.  833; 
Gonzales  v.  Zurbrick  (1930),  45  F.  2d  934; 
Svarney  v.  U.S.  (1925),  7  F.  2d  515; 
Maltez  V.  Nagle  (1928),  27  F.  2d  835. 

b.  Constitutional  Importance  of  Interpreter. 

Gonzales  v.  Zurbrick,  supra, 
and 

Appellant's  Opening  Brief,  p.  12. 

2.     There  has  been  no  change  in  the  law  regarding 
the  status  of  Filipinos.   Appellee  does  not  claim  that 
there  have  been  any  judicial  decisions  holding  Fili- 
pinos to  be  aliens  before  1946.     It  has  cited  no  such 
cases.    Instead  it  profers  the  administrative  holding 
itself  (which  did  not  even  consider  the  point)  as  es- 
tablishing the  "law".    See  appellee's  brief  page  17: 
' '  It  cannot  be  contended  that  the  interpretation  of 
the  law  between  1934  and  1946  indicated  by  ap- 
pellant's original  deportation  was  not  the  correct 
interpretation".  (Italics  added.) 

Since  the  decision  does  not  discuss  the  legal  status 
of  Filipinos,  it  would  be  no  authority  from  the  stand- 
point of  stare  decisis,  even  if  it  had  been  the  holding 
of  an  upper  Court.  {U.S.  v.  Mitchell,  271  U.S.  9,  14; 
New  V.  Oklahoma,  195  U.S.  252,  256.) 
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Consequently,  the  administrative  holding  of  1935 
does  not  establish  any  law.  The  Philippine  Inde- 
pendence Act  had  just  become  effective  at  the  time, 
so  there  were  as  yet  no  judicial  decisions.  If  the  ad- 
ministrative hearing  of  1935  shows  anything,  it  shows 
an  undue  anxiety  to  treat  Filipinos  as  aliens,  regard- 
less of  the  language  used  by  Congress.  Ever  since 
judicial  decisions  have  come  out,  they  have  been  uni- 
formly to  the  effect  that  Filipinos  were  not  aliens  he- 
fore  1946;  that  they  were  to  be  treated  as  aliens  only 
for  certain  purposes;  that  their  arrival  in  the  conti- 
nental United  States  prior  to  the  enactment  of  the 
Philippine  Independence  Act  did  not  constitute  an 
"entry";  and  that  under  a  statute  couched  in  the  pres- 
ent tense  acts  for  which  a  Filipino  might  be  deported 
must  have  been  done  at  a  time  when  he  was  an  alien 
or  was  to  be  treated  as  an  alien  for  the  purposes  of 
those  acts. 

The  ruling  in  the  1935  deportation  cases  was  not 
made  on  the  basis  of  decisions  suhsequentli/  overruled, 
hut  in  simple  disregard  of  the  act  of  congress  (as 
later  uniformly  construed  hy  all  Courts)  defining  the 
status  of  Filipinos. 


rv.    CONCLUSION. 

The  cases  declare  that  an  earlier  deportation  may 
be  reviewed  when  there  has  been  "Application  of  an 
erroneous  rule  of  law"  or  "gross  miscarriage  of  jus- 
tice". 

The  1935  deportation  proceedings  unquestionably 
applied  an  erroneous  rule  of  law.    We  submit  they 
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also  entailed  a  gross  miscarriage  of  justice.  It  is  a 
gross  miscarriage  of  justice  to  deport  a  Filipino  as 
an  alien,  without  even  inquiring  into  his  true  status, 
especially  when  there  was  no  legal  testimony  that  he 
had  committed  any  deportable  act  during  the  period 
when  he  ''shall  he  considered  as  if  he  were  an  alien''. 

In  addition  to  this,  the  1935  proceeding  was  unfair 
and  subject  to  collateral  attack  in  being  based  largely 
on  ex  parte  statements;  in  having  an  interpreter  who 
assisted  the  government's  investigation,  and  in  having 
the  same  official  act  as  prosecutor  and  judge. 

Since  the  1935-6  deportation  was  a  ''gross  mis- 
carriage of  justice"  and  therefore  subject  to  collateral 
attack,  the  appellant's  arrival  in  1956  was  a  continu- 
ation of  his  previous  legal  residence  and  not  an 
"entry".  The  judgment  of  the  District  Court  should 
be  reversed  with  directions  to  enter  judgment  for  the 
appellant. 

Dated,  San  Francisco,  California, 
December  30,  1959. 

Respectfully  submitted, 
Norman  Stiller, 
George  Olshausen, 

Attorneys  for  Appellant. 
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No.  16,448 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Gregorio  Arciaga  Mesina, 

Appellant, 
vs. 

George  K.  Rosenberg,  Director  of  Im- 
migration and  Naturalization, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Southern  District  of  California, 

Central  Division. 

APPELLANT'S  PETITION  FOR  REHEARING 
BEFORE  THE  COURT  SITTING  EN  BANC. 


To  the  Honorable  Richard  H.  Chambers,  Oliver  D. 

Hamlin,  Jr.,  C.  J  J.,  and  William  Jameson,  D.  J., 

Judges  of  the  United  States  Cotu^t  of  Appeals  for 

the  Ninth  Circuit: 

Appellant  Gregorio  A.  Mesina  respectfully  asks  that 

a  rehearing  in  the  above  case  be  ordered  before  the 

Court  of  Appeals  of  the  Ninth  Circuit  sitting  en  banc. 

A  rehearing  en  banc  should  be  granted  because  there 

is  now  an  intra-circuit  conflict  as  to  the  effective  date 

of  the  Philippine  Independence  Act,  48  Stats,  at  L. 

456,  on  which  the  decisions  are  evenly  divided,  2-2.  We 

give  the  authorities  holding  (1)  that  a  rehearing  en 

banc  is  a  proper  remedy  for  this  situation  and  (2)  that 


the  arguments  of  the  present  opinion  do  not  give  it 
any  logical  preference  over  the  two  contrary  holdings. 


1.    REHEARING  EN  BANC  PROPER  TO  RESOLVE 
INTRA-CIRCUIT  CONFLICT. 

A.  (1)  The  United  States  Supreme  Court  has  said 
that  it  is  the  function  of  the  Circuits  to  resolve  intra- 
circuit  conflicts.  Wisnietvski  v.  U.S.,  353  U.S.  901, 
902. 

(2)  The  United  States  Supreme  Court  has  also 
said  that  a  rehearing  en  banc  may  be  proper  even 
where  the  panel  does  not  doubt  the  correctness  of  its 
decision. 

Western  Pac.  R.R.  Corp.  v.  Western  Pac.  R.R. 
Co.,  345  U.S.  247, 
(p.  262.)  "Finally,  it  is  essential  to  recognize  that 
the  question  of  whether  a  cause  should  be  heard  en 
banc  is  an  issue  which  should  be  considered  sepa- 
rate and  apart  from  the  question  of  whether  there 
should  be  a  rehearing  by  the  division.  The  three 
judges  who  decide  an  appeal  may  be  satisfied  as  to 
the  correctness  of  their  decision.  Yet  upon  reflec- 
tion after  fully  hearing  an  appeal,  they  may  come 
to  believe  that  the  case  is  of  such  significance  to 
the  full  court  that  it  deserves  the  attendance  of 
the  full  court." 

B.  The  Ninth  Circuit  has  held  an  intra-circuit  con- 
flict to  be  one  of  the  situations  calling  for  a  rehearing 
before  the  Court  of  Appeals  en  banc : 

Western  Pac.  R.  R.  Corp.  v.  Western  Pac.  R.  R, 

Co.,  206  F.2d  495,  496. 
"It  has  been  the  policy  of  the  Coui-t  to  avoid  the 
duplication  of  effort,  and  frustration,  delays  and 


expense  to  litigants  incident  to  such  anomalous 
procedure  except  in  situations  of  a-  very  limited 
class,  namely  those  in  tvhich  intra-circuit  conflicts 
appear  to  have  developed^  .  .  /' 


"^(citing)    Hopper  v.   U.    S.,   142   F2d   181;   So.   Pac.  v. 
Guthrie,  180  F.2d  295,  id.  186  F2d  926. 


2.     THE  PRESENT  OPINION  ADVANCES  NO  GROUNDS  FOR 
PREFERENCE  OVER  OPPOSITE  VIEW. 

A.  As  the  present  opinion  recognizes,  the  previous 
decisions  of  this  Circuit  were  2-1  in  favor  of  fixing  the 
effective  date  of  the  Philippine  Independence  Act  (48 
Stats,  at  L.456)  at  May  14,  1935.  With  the  present 
decision,  the  vote  now  stands  at  2-2. 

(1)  The  present  opinion  mentions  the  lan- 
guage in  Rahang  v.  Boyd,  353  U.S.  427,  431,  that 
the  power  to  exclude  Filipinos  was  exercised  "for 
the  period  from  1934  to  1946 ' '.  This  decision  does 
not  even  refer  to  the  effective  date  as  such  of  the 
Philippine  Independence  Act.  Summaries  of  the 
briefs  in  the  case  appear  at  1  L.Ed.2d,  2109-2111. 
The  point  was  not  briefed  by  the  deportee.  The 
Court's  remarks  seem  to  be  based  on  the  reference 
in  the  government's  brief  (1  L.Ed2d  2111,  last 
par.) — which  in  turn  cites  two  decisions  of  this 
Court,  Gonzales  v.  Barber,  207  F.2d  398  and  Ma7i- 
gaoang  v.  Boyd,  205  F.2d  553.  Gonzales  v.  Barher, 
207  F.2d  398,  does  not  touch  the  point,  and  Man- 
goang  v.  Boyd,  205  F.2d  553  is  the  other  tvay  (as 
the  present  opinion  recognizes).  The  present  opin- 
ion '^  adhere [s]  to  the  holding  of  this  Court  in 


Cabehe  v.  Acheson,  183  F.2d  795,  799"  and  quotes 
from  the  Presidential  proclamation  of  July  4, 
1946,  60  Stats,  at  L.1353.  It  states  as  to  the  two 
contrary  holdings  {Del  Guercio  v.  Gabot,  161  F. 
2d  559;  Mangoang  v.  Boyd,  205  F.2d  553)  that— 
''In  neither  case  was  a  determination  of  the  effec- 
tive date  necessary  to  the  decision". 

(2)  But  this  was  equally  true  for  Cabehe  v. 
Acheson,  183  F.  2d  795,  and  applies  effectively  to 
the  Presidential  proclamation  of  July  4,  1946  (60 
Stats,  at  L.1353).  In  no  instance  was  the  effective 
date  of  the  Act  important  to  what  was  being  done. 
(The  informal  interpretation  of  the  Philippine 
Independence  Act  (37  Ops.  Atty.  Gen.  115)  noted 
in  footnote  16  of  the  opinion,  was  delivered  Feb. 
13,  1933,  so  undoubtedly  refers  to  the  (subse- 
quently rejected)  Act  of  Jan.  17,  1933,  47  Stats,  at 
L.761,  and  not  to  the  Act  now  under  considera- 
tion). Consequently,  the  reasons  which  the  pres- 
ent opinion  gives  for  adopting  the  authorities  fix- 
ing May  1, 1934  as  the  effective  date,  apply  equally 
to  the  holdings  on  both  sides  of  the  question. 

B.  On  the  other  hand  the  present  opinion  does  not 
mention  the  significance  of  the  last  paragraph  of  Sec- 
tion 4  of  the  Act  (48  Stats,  at  L.456)  which  provides 
that  everything  shall  revert  to  its  previous  status  if 
the  constitution  should  be  rejected.  This  could  have 
produced  highly  anomalous  results  if  the  date  of  ac- 
ceptance of  the  Act  be  taken  as  earlier  than  the  date 
of  acceptance  of  the  Constitution. 


3.    IMPORTANCE  OF  DATE  HEEE. 

By  implication,  the  opinion  follows  the  previous  de- 
cision in  Mangoang  v.  Boyd,  205  F.2d  553,  that  under 
the  statutes  involved  here,  a  Filipino  is  deportable 
only  for  acts  committed  when  he  was  no  longer  an 
^American  national.  If  the  acts  charged  in  1934  did  not 
satisfy  this  requirement  there  was  then  no  authority 
to  deport. 


4.     CONCLUSION. 

This  is  the  fourth  time  that  this  Court  has  been 
faced  with  the  question  of  the  effective  date  of  the 
Philippine  Independence  Act.  The  question  is  an 
important  one  which  keeps  recurring. 

The  four  cases  have  produced  two  holdings  each 
way. 

The  situation  is  clearly  one  where  a  hearing  en  banc 
should  be  ordered  to  settle  the  law  for  the  Circuit. 

Dated,  San  Francisco,  California, 
May  1,  1960. 

Respectfully  submitted, 

Norman  Stiller, 
George  Olshausen", 

Attorneys  for  Appellant 
and  Petitioner. 


Certificate  of  Counsel 

I  hereby  certify  that  I  am  of  counsel  for  appellant 
and.  petitioner  in  the  above  entitled  cause  and  that  in 
my  judgment  the  foregoing  petition  for  a  rehearing  is 
well  founded  in  point  of  law  as  well  as  in  fact  and  that 
said  petition  for  a  rehearing  is  not  interposed  for 
delay. 

Dated,  San  Francisco,  California, 
May  1,  1960. 

George  Olshausen, 

Of  Counsel  for  Appellant 
cmd  Petitioner. 
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No.  16450 

IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

Lew  Moon  Cheung, 

Appellant, 
vs. 

William  P.  Rogers,  as  Attorney  General  of  the  United 
States,  et  al., 

Appellees. 


BRIEF  FOR  APPELLEES. 


Jurisdiction. 

The  District  Court  had  jurisdiction  of  appellant's  ac- 
tion to  be  declared  a  national  of  the  United  States  under 
the  provisions  of  Section  360(a)  of  the  Immigration  and 
Nationality  Act,  66  Stat.  7Z,  8  U.  S.  C.  A.  Section 
1503(a).  Its  judgment  [Tr.  24]^  being  a  final  decision, 
this  Court  has  jurisdiction  of  an  appeal  from  such  de- 
cision pursuant  to  Title  28,  United  States  Code,  Section 
1291. 

Statement  of  the  Case. 

Appellant  alleged  birth  in  China  on  January  28,  1936 
[Tr.  1 ;  R.  6],  claiming  to  be  the  third  of  five  sons  born  in 


^"Tr."  indicates  references  to  the  typewritten  Transcript  of  Rec- 
ord ;  "R."  indicates  references  to  the  Reporter's  Transcript  of  Pro- 
ceedings.    Exhibits  will  sometimes  be  abbreviated  "Ex." 


—2— 

China  to  Lew  Shung,  his  alleged  father,  and  Chew  Wai 
Ying,  his  alleged  mother    [Tr.  2;  R.  6,  21-23,  43]. 

Appellant's  alleged  father  was  admitted  to  the  United 
States  as  a  citizen  by  the  Immigration  and  Naturaliza- 
tion Service  on  January  25,  1922  [Tr.  9]  and  his  citizen- 
ship is  not  being  challenged.  Appellant  himself  was  ad- 
mitted to  the  United  States  as  a  citizen  on  January  26, 
1952  at  Honolulu,  Hawaii  [Tr.  9]  and  on  May  23,  1952 
the  United  States  Department  of  Justice  issued  to  him 
Certificate  of  Citizenship  No.  AA  24951  [Tr.  10;  Ex.  1]. 

By  letter  dated  March  18,  1952  [Ex.  H]  addressed  to 
the  District  Director,  Immigration  and  Naturalization 
Service,  Miss  Kathleen  Parker,  who  is  now  a  Judge  of 
the  Municipal  Court  but  who  was  then  counsel  for  ap- 
pellant's parents  [R.  229-231],  objected  to  the  parents 
undergoing  blood  tests  because  of  the  expense,  but  in 
conclusion  stated  that: 

"Mr.  and  Mrs.  Lew  are  quite  willing  to  make  a 
sacrifice  and  incur  the  additional  expense  if  the  Con- 
sul will  accept  a  favorable  result  of  the  test  as  suffi- 
cient proof  of  paternity  and  will  issue  a  travel  docu- 
ment to  his  son,  Lew  Moon  Chung^  upon  this  ad- 
ditional evidence  provided  it  is  favorable." 

By  letter  dated  April  8,  1952  the  American  Consulate 
General,  Hong  Kong,  B.  C.  C.  advised  Miss  Parker  that 
it  was  the  intention  of  the  Consulate  in  requesting  blood 
tests  of  Mr,  and  Mrs.  Lew  to  conclude  its  investigation  in 
the  case  of  Lew  Moon  Cheung  {sic)  and  to  issue  travel 
documentation  to  him  promptly  if  the  results  of  the  blood 
testing  was  favorable  [Ex.  I]. 


-The  alleged  eldest  brother  of  appellant  [R.  43].  The  two  names 
are  apparently  spelled  the  same  except  for  an  "e"  in  appellant's 
name. 


— 3— 

On  April  29,  1952  appellant's  alleged  parents  were  given 
blood  grouping  tests  at  the  United  States  Public  Health 
Service,  San  Pedro,  California,  by  Charles  F.  Butler,  a 
medical  or  laboratory  technician,  in  connection  with  the 
application  of  appellant's  alleged  brother.  Lew  Moon 
Chung  to  enter  the  United  States  [Ex.  C-1 ;  R.  180-185]. 

By  letter  dated  May  7,  1952  [Ex.  J]  addressed  to  the 
American  Consulate  General,  Hong  Kong,  B.  C.  C.  Miss 
Parker  stated  that  immediately  upon  receipt  of  the  Con- 
sulate's letter  of  April  8,  1952: 

"arrangements  were  made  with  the  Immigration  and 
Naturalization  Service  for  the  blood  tests  which  you 
requested  and  I  have  been  advised  by  that  Service 
that  the  results  of  the  tests  are  being  airmailed  to 
your  office." 

On  or  about  December  19,  1956  the  Acting  District  Di- 
rector Immigration  and  Naturalization  Service  entered  an 
order  cancelling  plaintiff's  Certificate  of  Citizenship  No. 
AA  24951;  and  on  or  about  March  25,  1957  this  order 
was  affirmed  by  the  Acting  Regional  Commissioner, 
Southwest  Region,  Immigration  and  Naturalization  Serv- 
ice  [Tr.  7-8]. 

On  April  18,  1957  appellant  instituted  an  action  in  the 
court  below,  seeking  a  judgment  declaring  him  to  be  a 
national  of  the  United  States  [Tr.  1-6].  He  claimed  citi- 
zenship pursuant  to  Section  1993,  Revised  Statutes  of  the 
United  States  [Tr.  2].  On  November  27,  1957  appellant 
was  given  a  blood  grouping  test  by  Dr.  Michael  A.  Rubin- 
stein pursuant  to  order  of  the  District  Court   [Tr.  22]. 

During  trial  appellant's  parents  testified  that  they  sub- 
mitted to  the  blood  tests  on  April  29,  1952  involuntarily 
because  they  believed  that  they  were  required  by  law  to 
do  so  [R.  181-182,  185].  The  trial  court  admitted  evidence 


showing  the  results  of  the  blood  grouping  tests  given 
appellant  [Ex.  D;  R.  103]  as  well  as  evidence  showing 
the  results  of  the  blood  grouping  tests  of  appellant's  al- 
leged parents  [R.  98,  254;  Sub-exhibits  A,  B,  C,  D,  E, 
and  F  of  Interrogatories  contained  in  Ex.  C;  Exs.  E-1, 
E-2,  E-3,  F-1,  F-2,  F-3,  and  G].^  These  results,  insofar 
as  they  are  pertinent  to  the  instant  case,  are: 
Alleged  father:     Lew  Shung  AB 

Alleged  mother:       Chew  Wai  Ying  B 

Appellant:     Lew  Moon  Cheung  O 


^Exhibit  C  contains,  among  other  things,  the  Interrogatories  and 
Cross-Interrogatories  propounded  to  Charles  F.  Butler.  Attached 
to  the  Interrogatories  as  Sub-exhibits  A,  B,  and  C  are  photostats 
of  forms  relating  to  the  blood  grouping  tests  given  to  appellant's 
alleged  father,  Lew  Shung  ("Shung,  Lew"  on  the  forms).  Attached 
to  the  Interrogatories  as  Sub-exhibits  D,  E,  and  F  are  photostats  of 
forms  relating  to  the  blood  grouping  tests  given  to  appellant's 
alleged  mother,  Chew  Wai  Ying  ("Ying,  Chew  Wai"  on  the  fonns). 

Exhibits  E-1,  E-2,  and  E-3  are  forms  from  the  records  of  the 
United  States  Public  Health  Service  [R.  201]  relating  to  blood 
grouping  tests  given  to  appellant's  alleged  father.  Lew  Shung. 

Exhibits  F-1,  F-2,  and  F-3  are  forms  from  the  records  of  the 
United  States  Public  Health  Service  [R.  202]  relating  to  blood 
grouping  tests  given  to  appellant's  alleged  mother.  Chew  Wai  Ying. 

Exhibit  G  consists  of  ribbon  copies  of  the  results  of  the  blood 
grouping  tests  for  both  of  appellant's  alleged  parents  mailed  on 
May  1,  1952,  to  the  Immigration  and  Naturalization  Service.  The 
Court  will  note  that  Sub-exhibits  A,  B,  C,  D,  E,  and  F  attached  to 
the  Interrogatories  are  photostats  of  Exhibits  E-1,  E-2,  E-3  (with- 
out letter  of  transmittal),  F-1,  F-2,  and  F-3  (without  letter  of 
transmittal)  respectively;  and  that  Exhibit  G  consists  of  the  ribbon 
and  signed  copies  of  the  same  documents  of  which  both  Exhibits 
E-3  and  F-3  are  composed. 

Counsel  for  appellant  did  not  object  to  the  admission  of  Exhibit 
C  into  evidence  [R.  98]  although  he  thereafter  moved  to  strike  this 
exhibit  [R.  154,  257-259].  No  objection  was  interposed  to  the 
admission  of  Exhibits  E-1,  E-2,  F-1,  and  F-2  [R.  254].  At  first 
E-3  and  F-3  were  objected  to  only  on  the  ground  that  they  were 
carbons  [R.  254],  although  later  there  was  a  vague  reference  to 
authentication  [R.  255].  No  objection  was  made  to  Exhibit  G 
[R.  254],  although  there  was  later  a  vague  reference  to  authentica- 
tion [R.  255]. 

Exhibit  E-1  was  admitted  [R.  254],  although  the  Clerk  of  Court 
omitted  to  so  mark  it. 
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After  trial  the  District  Court  filed  its  Memorandum  of 
Opinion  [Tr.  12-16]  and  entered  its  Findings  of  Fact, 
Conclusions  of  Law  and  Judgment  [Tr.  20-24],  finding, 
inter  alia,  that  based  upon  the  blood  tests  set  forth  above, 
appellant  "cannot  possibly  be  the  child  of  his  alleged  fa- 
ther" [Finding  of  Facts  VI  and  VII;  Tr.  21-22]  and 
denying  the  relief  prayed  for  in  appellant's  Complaint 
[Tr.  24]. 

Questions  Presented. 

1.  Did  the  District  Court  err  in  admitting  in  evidence 
results  of  the  blood  grouping  tests  given  appellant's  al- 
leged parents  on  April  29,  1952? 

2.  Did  the  Government  rebut  appellant's  prima  facie 
case  by  clear,  unequivocal,  and  convincing  evidence? 

Statutes  Involved. 

Section  360(a)  of  the  Immigration  and  Nationality 
Act,  66  Stat.  273,  8  U.  S.  C.  A.  Section  503(a)  provides 
in  pertinent  part: 

"Sec.  360.  (a)  If  any  person  who  is  within  the 
United  States  claims  a  right  or  privilege  as  a  national 
of  the  United  States  and  is  denied  such  right  or  privi- 
lege by  any  department  or  independent  agency,  or  of- 
ficial thereof,  upon  the  ground  that  he  is  not  a  na- 
tional of  the  United  States,  such  person  may  institute 
an  action  under  the  provisions  of  section  2201  of  title 
28,  United  States  Code,  against  the  head  of  such  de- 
partment or  independent  agency  for  a  judgment  de- 
claring him  to  be  a  national  of  the  United  States, 


Section  1993  of  the  Revised  Statutes  of  the  United 
States,  as  amended  by  Section  1  of  the  Act  of  May  24, 
1934,  48  Stat.  797,  provides  in  pertinent  part: 

"Sec.  1993.  Any  child  hereafter  born  out  of  the 
limits  and  jurisdiction  of  the  United  States,  whose 
father  or  mother  or  both  at  the  time  of  the  birth  of 
such  child  is  a  citizen  of  the  United  States,  is  de- 
clared to  be  a  citizen  of  the  United  States;  but  the 
rights  of  citizenship  shall  not  descend  to  any  such 
child  unless  the  citizen  father  or  citizen  mother,  as 
the  case  may  be,  has  resided  in  the  United  States 
previous  to  the  birth  of  such  child.  *  *  *" 

Title  28,  United  States  Code,  Section  1732(a)  provides: 
"(a)  In  any  court  of  the  United  States  and  in  any 
court  established  by  Act  of  Congress,  any  writing 
or  record,  whether  in  the  form  of  an  entry  in  a  book 
or  otherwise,  made  as  a  memorandum  or  record  of 
any  act,  transaction,  occurrence,  or  event,  shall  be 
admissible  as  evidence  of  such  act,  transaction,  ocur- 
rence,  or  event,  if  made  in  regular  course  of  any 
business,  and  if  it  was  the  regular  course  of  such 
business  to  make  such  memorandum  or  record  at  the 
time  of  such  act,  transaction,  occurrence,  or  event  or 
within  a  reasonable  time  thereafter. 

"All  other  circumstances  of  the  making  of  such 
writing  or  record,  including  lack  of  personal  knowl- 
edge by  the  entrant  or  maker,  may  be  shown  to  affect 
its  weight,  but  such  circumstances  shall  not  affect 
its  admissibility. 

"The  term  'business,'  as  used  in  this  section,  in- 
cludes business,  profession,  occupation,  and  calling  of 
every  kind." 
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ARGUMENT. 

I. 

The  Results  of  the  Blood  Grouping  Tests  Given  Appel- 
lant's Alleged  Parents  Were  Properly  Admitted 
in  Evidence. 

A.     The  Results  o£  These  Tests  Were  Admissible  as  Records 
Made  in  the  Regular  Course  o£  Business. 

Appellant  contends  that  on  April  29,  1952  it  was  not 
the  usual  course  of  business  of  the  Public  Health  Service 
to  take  blood  tests  at  the  request  of  the  Immigration  and 
Naturalization  Service  (Br.  8).  This  contention,  in  the 
form  advanced  by  appellant,  even  if  sustained,  would  not 
render  the  results  of  the  tests  in  the  instant  case  in- 
admissible under  the  standards  laid  down  in  Palmer  v. 
Hoffman,  318  U.  S.  109  (1943),  The  particular  agency 
for  whom  blood  tests  are  performed  would  in  no  way  af- 
fect their  "probabihty  of  trustworthiness"  (318  U.  S.  at 
pp.  113-114) ;  and  certainly  the  conduct  of  blood  grouping 
tests  is  within  the  "inherent  nature"  (318  U.  S.  at  p.  115) 
of  a  public  health  service. 

In  the  case  at  bar,  however,  Mrs.  Catherine  Fay  Wood, 
who  at  the  time  of  trial  had  been  registrar  of  the  United 
States  Public  Health  Service  at  San  Pedro,  California 
for  ten  years  [R.  200-201],  testified  that  it  was  the  busi- 
ness of  the  Public  Health  Service  in  April,  1952  to  take 
blood  tests  on  behalf  of  the  Immigration  and  Naturaliza- 
tion Service  when  requested;  that  blood  test  equipment 
had  been  available  at  the  San  Pedro  office  since  about 
1949;  and  that  from  that  time  on  the  office  had  been 
testing  blood  on  behalf  of  agencies  that  requested  it  [R. 
215-216,  218-219]. 


Mrs.  Wood  also  identified  Exhibits  E-1,  E-2,  F-1,  and 
F-2  as  forms  reg-ularly  used  by  the  Public  Health  Service 
in  San  Pedro  [R.  204-205,  209-210].'  She  identified  the 
handwriting  appearing-  on  each  of  these  exhibits  [R.  205- 
206,  209-211]  and  described  the  purposes  of  the  forms 
[R.  204-205,  209].  In  addition,  she  described  the  pro- 
cedure which  was  employed  on  April  29,  1952  for  re- 
questing and  obtaining  a  blood  test  at  the  San  Pedro 
United  States  Public  Health  Service  [R.  206-207,  213- 
215,  220,  222-226]. 

Clearly  on  April  29,  1952  it  was  not  only  in  the  regular 
course  of  business  of  the  United  States  Public  Health 
Service  at  San  Pedro  to  conduct  blood  tests  generally  and 
to  record  the  results  thereof,  but  also  to  do  so  when  re- 
quested by  the  Immigration  and  Naturalization  Service 
(Title  28,  U.  S.  Code,  Sec.  1732;  Washington  Coca-Cola 
Bottling  Works  v.  Tarnney,  233  F.  2d  353  (Dist.  Col. 
Cir.  1956) ;  Medina  v.  Erickson,  226  F.  2d  475,  482-483 
(9th  Cir.  1955),  cert.  den.  351  U.  S.  910;  Wheeler  v. 
United  States,  211  F.  2d  19  (Dist.  Col.  Cir.  1953),  cert, 
den.  347  U.  S.  1019;  Stegemann  v.  Miami  Beach  Boat 
Slips,  213  F.  2d  561  (5th  Cir.  1954)). 

Appellant  urges  that  Exhibits  E-3  and  F-3  which  set 
forth  the  results  of  the  blood  tests  are  not  sufficiently 
identified,  since  they  do  not  bear  any  initials  (Br.  9-10). 
However,  Exhibits  E-1,  E-2,  and  E-3  all  bear  the  name 
"Shung,  Lew"  and  Exhibits  F-1,  F-2,  and  F-3  all  bear 
the  name  "Ying,  Chew  Wai."  Identity  of  person  is  pre- 


^The  Court  will  note  that  Exhibits  E-1,  E-2,  F-1,  and  F-2  are 
official  forms  and  that  Exhibits  E-2  and  F-2  (Standard  Form 
514-b)  have  printed  on  them  under  the  heading  "Check  Exam. 
Requested,"  inter  aliu,  the  following:  "Blood  Type"  and  "RH  Fac- 
tor." 
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sumed  from  identity  of  name  {Stebbins  v.  Duncan,  108 
U.  S.  32,  46-47  (1882)).  This  presumption  is  strengthened 
by  the  fact  that  the  names  of  appellant's  parents  are  not 
common,  and  by  the  further  fact  that  they  admitted  hav~ 
ing  taken  a  blood  test  at  the  United  States  Public  Health 
Service  at  San  Pedro,  California  on  April  29,  1952  [R. 
180,  184]. 

Moreover,  Mr.  Butler  placed  on  Exhibits  E-2  and  F-2, 
the  official  form  for  recording  the  results  of  the  tests,  his 
initials,  the  date,  and  the  phrase  "see  typed  sheet"  [R. 
206,  210-211;  Ex.  C-1,  pp.  2-4].'  Mrs.  Wood  testified 
that  the  results  of  the  blood  tests  were  typed  in  this  case 
because  they  were  so  long  [R.  222]  and  there  was  too 
much  to  get  on  the  "pink  sHp"®  [R.  223-224] ;  and  that 
the  typed  sheet  in  such  cases  was  customarily  stapled  to 
the  "pink  slip"  [R.  224].  It  will  not  be  presumed  that  an 
error  was  made  in  attaching  the  results  of  the  blood  tests 
of  appellant's  alleged  parents.  Rather,  it  will  be  presumed 
that  Government  personnel  properly  performed  their  du- 
ties {United  States  v.  Chemical  Foundation,  272  U.  S. 
1,  14-15  (1926);  Pasadena  Research  Laboratories  v. 
United  States,  169  F.  2d  375,  381-382  (9th  Cir.  1948), 
cert.  den.  335  U.  S.  853). 

As  further  authentication  the  signature  of  Dr.  Daniel 
Rose,  the  Deputy  Medical  Officer  in  Charge,  was  placed 
on  the  ribbon  copies  of  the  results  of  the  blood  tests  on 
May  1,  1952  [Ex.  G;  R.  208]. 


•^Photostatic  copies  of  Exhibits  E-2  and  F-2  were  attached  to  the 
Interrogatories   [Ex.  C]   as  Sub-exhibits  B  and  E  respectively. 
•^The  pink  slips  are  Exhibits  E-2  and  F-2. 
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B.     The  Results  o£  These  Tests  Were  Admissible  as  Official 

Records. 

While  records  of  the  results  of  the  blood  tests  of  appel- 
lant's alleged  parents  may  not  be  within  the  scope  of 
Title  28,  United  States  Code,  Section  1733  {HartBog  v. 
United  States,  217  F.  2d  706  (4th  Cir.  1954) ;  but  see 
Desimone  v.  United  States,  227  F.  2d  864  (9th  Cir.  1955) ; 
and  compare  Soutliard  v.  United  States,  218  F.  2d  943 
(9th  Cir.  1955));  Exhibits  E-1,  E-2,  E-3,  F-1,  F-2,  and 
F-3  are  clearly  official  records  within  the  meaning  of 
Rule  44,  Federal  Rules  of  Civil  Procedure  ( United  States 
V.  Conti,  119  F.  2d  652,  656  (1st  Cir.  1941);  5  Moore's 
Federal  Practice  Sees.  44.02  and  44.03).' 

Instead  of  offering  duly  authenticated  copies  under 
seal  as  provided  for  in  Rule  44(a),  the  appellees  presented 
the  original  records  authenticated  by  the  testimony  of 
Mrs.  Wood,  the  custodian  of  the  records,  [R.  204-206, 
209-211].  Appellees  also  presented  the  testimony  of  Mr. 
Butler,  the  person  who  conducted  the  blood  grouping  tests 
and  prepared  the  record  of  the  results,  who  authenticated 
photostatic  copies  of  the  records  [Ex.  C-1].^  This  is  suffi- 
cient to  render  them  admissible  (Br end  v.  United  States, 
175  F.  2d  90  (1st  Cir.  1949)). 


■^In  5  Moore's  Federal  Practice,  Section  44.02,  the  author  states 
(p.    1515): 

"...  If  a  paper  represents  work  done  by  a  person  in  the 
employment  of  the  government  in  the  course  of  the  performance 
of  the  duties  of  his  position,  it  is  'official.'  " 

^The  qualification  in  the  witness's  answers  to  questions  as  to 
whether  he  prepared  Sub-exhibits  C  and  F  attached  to  the  Inter- 
rogatories:  (Yes,  assuming  that  Exhibit  C  is  the  original  attach- 
ment to  Exhibit  B"  [Ex.  C-1,  p.  3]  ;  "Yes,  assuming  that  the  Exhibit 
F  is  the  original  attachment  to  Exhibit  E"  [Ex.  C-1,  p.  4])  is  of 
little  significance.  The  witness  was  merely  being  careful  since  he 
wa€  testifying  from  a  photostat  rather  than  the  original  typed  copy. 
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C.     Appellant's    Alleged    Parents    Voluntarily    Submitted    to 

These    Tests. 

From  correspondence  between  Miss  Parker,  who  at  the 
time  represented  appellant's  alleged  parents  as  counsel  [R. 
230-231],  the  Immigration  and  Naturalization  Service, 
and  the  American  Consulate  General  at  Hong  Kong  [Exs. 
H,  I,  and  J],  it  is  clear  that  appellant's  parents  voluntarily 
submitted  to  the  blood  grouping  tests  given  them  on  April 
29,  1952  in  order  to  facilitate  the  entry  of  appellant's  al- 
leged brother  into  the  United  States.  Appellant's  parents 
admitted  that  they  submitted  to  the  tests  in  connection 
with  the  application  of  appellant's  alleged  brother  to  come 
to  the  United  States  [R.  181-184]  ;  but  claimed  that  they 
did  so  involuntarily  because  they  believed  that  they  were 
required  by  law  to  submit  to  the  tests  [R.  181-182,  185]. 
The  District  Court  did  not  accept  their  testimony*^;  and 
it  was  not  required  to  do  so,  even  though  such  testimony 
may  have  been  unimpeached  or  not  directly  contradicted 
(Qiwck  Ting  v.  United  States,  140  U.  S.  417,  420  (1891) ; 
Wong  Sho  Ging  v.  Bromnell,  218  F.  2d  910  (9th  Cir. 
1955) ;  Mar  Gong  v.  Broumell,  209  F.  2d  448,  449  (9th 
Cir.  1954) ;  N.  L.  R.  B.  v.  Howell  Chevrolet  Co.,  204  F. 
2d  79,  86  (9th  Cir.  1953),  affirmed  suh  nom  Howell 
Chevrolet  Co.  v.  N.  L.  R.  B.,  346  U.  S.  482). 

Moreover,  the  Supreme  Court  held  in  the  case  of 
Breithaiipt  v.  Abrani,  352  U.  S.  432  (1957)  that  the 
withdrawal  of  blood  by  a  skilled  technician,  even  without 
consent,  is  not  violative  of  any  constitutional  right.  In  the 


^In  its  Memorandum  of  Opinion  the  Court  below  declared    [Tr. 

16]:  .  .  . 

"From  the  evidence  before  it,  the  court  beheves  the  plam- 
tiff's  alleged  parents  voluntarily  submitted  themselves  for  blood 
group  testing  without  protest  on  behalf  of  the  claimed  brother." 
See  also  Finding  of  Fact  VIII   [Tr.  22]. 
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absence  of  some  valid  constitutional  objection,  all  relevant 
evidence  will  be  considered  by  the  Court,  no  matter  how 
obtained  (Olmstead  v.  United  States,  277  U.  S.  438,  466- 
469  (1927);  Joon  Sui  Noon  v.  United  States,  76  F.  2d 
249  (8th  Cir.  1935);  United  States  v.  Lee  Hee,  60  F. 
2d  924  (2d  Cir.  1932) ;  United  States  v.  Wainer,  49  F. 
2d  789  (W.  D.  Pa.  1931);  In  re  Dooley,  42  F.  2d  562 
(S.  D.    N.  Y.   1930)). 

II. 

The  Government  Rebutted  Appellant's  Prima  Facie 
Case  by  Clear,  Unequivocal,  and  Convincing  Evi- 
dence. 

A.     The  Blood  Grouping  Tests  Made  of  Appellant's  Alleged 
Parents  Were  Reliable. 

Appellant's  attack  upon  the  qualifications  of  Charles 
F,  Butler  to  perform  the  blood  grouping  tests  of  appel- 
lant's alleged  parents  is  without  merit.  Mr.  Butler  was  a 
medical  technician  and  at  the  time  of  his  deposition  upon 
written  Interrogatories  [Exs.  C,  C-1,  and  C-2]  had  been 
so  employed  for  twenty-two  years  [Ex.  C-1,  pp.  1-2].  He 
received  training  in  the  conduct  of  blood  tests  at  the  Na- 
tional Institute  of  Health  and  in  the  United  States  Army 
[Ex.  C-1,  p.  2].  On  April  29,  1952  Mr.  Butler  had  had 
eight  years  experience  in  conducting  blood  tests  and  had 
made  about  5000  agglutination  tests.^*' 

The  Court  will  note  that  blood  tests  of  the  A-B-0  sys- 
tem are  decisive  in  the  instant  case  [Tr.  22].  This  system 


^•'The  fact  that  Mr.  Butler  did  not  hold  a  license  as  a  laboratory 
technician  would  seem  to  be  unimportant  in  view  of  his  many  years 
of  experience  and  his  civil  service  position. 
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was  the  earliest  to  be  discovered,"  and  is  used  in  classify- 
ing blood  for  transfusions  (see,  Wiener,  "Blood  Groups 
and  Transfusion,"  3d  Ed.,  Chap.  IV). 

Dr.  Michael  A.  Rubinstein,  whose  qualifications  as  an 
expert  hematologist  are  unimpeachable  [R.  99-102]  com- 
pared testing  in  the  A-B-O  system  and  other  systems  as 
follows  [R.  116]: 

"The  performance  of  AB  testing  is  most  reliable 
and  the  conclusions  drawn  from  this  test  are  more 
reliable  as  compared  to  other  blood  testing,  the  rea- 
son being  that  the  technique  is  simple,  doesn't  re- 
quire any  special  training  as  compared  to  other  test- 
ing, as,  for  example,  M  and  N  and  H  groups,  and 
also  because  the  serum,  tPie  testing  seras  available 
for  this  blood  group  testing  are  more  reliable  and  are 
not  subject  to  deterioration  as  other  blood  testing 
sera  are." 

With  respect  to  the  qualifications  of  a  technician  to 
conduct  blood  grouping  tests  of  the  A-B-0  system,  Dr. 
Rubinstein  said  [R.  117]  : 

"Usually  in  big  hospitals  where  the  life  and  wel- 
fare of  patients  depends  upon  the  accuracy  of  testing 
and  blood  transfusion  matters  and  so  on,  we  rely  in 
AB  and  O  testing  entirely  on  qualified  technicians 
and  we  do  not  require  a  hematologist  to  do  the  test 
because,  for  the  reasons  as  I  said,  they  are  reliable 
and  simple  and  accurate  tests. 


^^The  discovery  of  the  A-B-O  blood  grouping  system  was  re- 
ported by  Dr.  Karl  Landsteiner  in  1901.  The  M-N  system  was 
discovered  by  Landsteiner  and  Levine  in  1927.  Drs.  Landsteiner 
and  Wiener  announced  the  discovery  of  the  Rh  factor  in  January, 
1940  (see  Schatkin,  "Disputed  Paternity  Proceedings,"  3d  Ed., 
pp.  164,  166-167,  171).  As  of  1952  more  than  eight  independent 
blood  group  systems  had  been  identified  (see  "Medicolegal  Applica- 
tion of  Blood  Grouping  Tests,"  The  Journal  of  the  American  Medi- 
cal Association,  June  14,  1952,  Vol.  149,  pp.  699-706). 
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The  Court:  Then  is  it  your  opinion  a  technician 
who  has  only  had  experience  in  a  laboratory  over  a 
period  of  years  could  be  qualified  to  take  a  blood 
test  like  this? 

The  Witness:  A  bood  test  for  A  and  B  and  O, 
yes.  Any  certified  technician,  all  technologists  will 
be  entrusted  with  such  tests,  and  I  will  accept  such 
tests  reported  by  a  qualified  and  certified  technolo- 
gist. 

The  Court:     We  can  rely  upon  the  results? 

The  Witness:  Yes.  In  this  testing  of  A,  B,  and 
O.  With  RH,  I  woud  like  to  do  it  myself."  (Em- 
phasis added.) 

The  Court  will  also  note  that  the  crucial  result  obtained 
by  Mr.  Butler  was  the  blood  type  of  appellant's  alleged 
father:  AB.^^  Where  an  AB  result  is  obtained,  there  is 
no  necessity  to  recheck  because  there  is  a  positive  result 
as  to  the  presence  of  both  A  and  B  factors;  whereas,  if  a 
negative  result  is  obtained,  such  as  type  O,  which  indi- 
cates an  absence  of  both  A  and  B  factors,  rechecking  is 
necessary  "because  there  may  be  cases  where  A  and  B 
are  very  weak  or  the  serum  is  not  potent  enough  to  demon- 
strate the  presence  of  A  and  B"  [R.  121-122].  But  where 
positive  results  as  to  both  A  and  B  are  obtained,  the  po- 
tency of  the  serum  is  unimportant;  since  if  positive  re- 
sults are  obtained  where  the  serum  is  weak,  the  proof  is 
even  stronger  that  the  person  is  of  type  AB  [R.  122- 
123]. 

The  testimony  of  Dr.  Rubinstein  as  to  the  reliability 
and  simplicity  of  the  A-B-0  tests  and  the  qualifications  of 


^-Since,  as  will  be  hereafter  more  fully  discussed,  a  parent  with 
blood  type  AB  cannot  have  a  child  of  type  O,  the  results  of  the 
test  of  appellant's  alleged  mother  is  immaterial. 
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a  laboratory  technician  to  perform  them  is  almost  identi- 
cal with  that  of  Dr.  Alexander  S.  Wiener  in  Matter  of 
D-W-0  and  D-W-H,  5  I  &  N  Dec.  351.  As  mentioned 
above  (Footnote  11)  Dr.  Weiner  is  co-discoverer  of  the 
Rh  factor,  and  is  indisputably  one  of  the  leading  hematolo- 
gists  in  the  United  States.  The  following  quotations  are 
illustrative  [5  I  &  N  Dec.  pp.  360-361]: 

"Dr.  Wiener  testified  that  A-B-O,  M-N  and  Rh 
blood  systems  are  completely  separate,  independent, 
unrelated  blood  group  systems,  that  there  are  a  num- 
ber of  others  (described  in  Ex.  B-2),  but  that  the 
less  known  systems  have  not  yet  any  practical  medi- 
colegal significance.  He  testified  that  it  is  immaterial 
whether  parentage  is  disproved  by  one,  two  or  all 
three  blood  tests,  that  any  of  the  three  tests  is  equally 
valid  in  disproving  parentage.  *  *  *" 

"Dr.  Wiener  testified  that  an  ordinary  hospital 
technician,  qualified  to  perform  A-B-0  tests  for 
transfusion  purposes  is  competent  to  perform  A-B-0 
tests  for  all  purposes.  He  testified  that  he  has  no 
reason  to  doubt  that  the  United  States  Public  Health 
Service  technician  zvho  made  the  blood  grouping  tests 
in  this  case  to  be  competent  to  determine  A-B-0 
classifications.  He  does  doubt  that  this  same  techni- 
cian is  competent  to  perform  M-N  tests,  because  an 
M-N  test  to  be  reliable  should  be  performed  only  by 
persons  who  do  those  tests  frequently  and  regularly. 
*  *  ^ 

"*  *  *  Dr.  Wiener  testified  that  the  only  discrepan- 
cies or  errors  he  has  found  in  the  United  States 
Public  Health  Service  tests  have  involved  M-N  tests 
and  never  A-B-0  tests."   (Emphasis  added.)   *  *  * 

<<*  *  *  He  stated  that  the  fact  that  the  person 
makes  an  error  in  an  M-N  test  does  not  necessarily 
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shake  confidence  in  his  A-B-0  tests,  that  errors  in 
M-N  tests  are  to  be  anticipated,  because  of  the  nature 
of  the  tests.  He  stated  that  there  is  hardly  any  me- 
chanical difficulty  in  making  A-B-0  tests,  ^hat  po- 
tent serums  for  this  test  are  readily  available  on  the 
open  market  and,  if  produced  by  one  of  the  recog- 
nized serum  producing  firms,  are  certified  by  the 
National  Institute  of  Health."  (Emphasis  added.) 

Appellant  relies  upon  rules  for  the  conduct  of  blood 
tests  set  forth  in  various  articles  and  texts  (Br.  17-18, 
20-21).  These  rules,  while  useful  as  general  guides,  do 
not  distinguish  between  the  various  systems  of  blood 
tests  and  the  relative  difficulty  of  performing  each  of 
them,  as  did  Drs.  Rubinstein  and  Wiener.  Nor  do  the 
authorities  relied  upon  by  appellant  differentiate  between 
positive  and  negative  results.  The  crucial  question  is  not 
whether  general  guides  for  the  conduct  of  all  systems  of 
blood  tests  were  complied  with,  but  whether  the  particular 
tests  here  involved  were  reliably  conducted. 

Irrespective  of  whether  an  unfavorable  inference  may 
be  drawn  against  appellant  because  he  failed  to  offer  any 
evidence  to  disprove  the  results  of  the  tests  offered  by 
the  Government  (see.  Matter  of  D-W-0  and  D-W-H, 
supra,  cited  with  approval  by  this  Court  in  Et  Min  Ng  v. 
Brozvnell,  258  F.  2d  304  (9th  Cir.  1958)  at  p.  308  (foot- 
note 9),  the  blood  grouping  tests  performed  by  Mr.  Butler 
were  clearly  reliable,  rendering  such  an  inference  unneces- 
sary. This  reliability  is  reinforced  by  the  presumption  of 
regularity  in  favor  of  the  accuracy  of  blood  tests  in  the 
absence  of  evidence  that  such  tests  call  for  unusual  medi- 
cal skill  to  make  or  interpret  {Wong  Fuey  Ying  v.  Dulles, 
137  Fed.  Supp.  470,  472  (D.  C.  Mass.  1956)). 
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B.     Appellant  Cannot  Possibly  Be  the  Child  of  His  Alleged 

Father. 

The  pertinent  results  of  the  blood  grouping  tests  of  ap- 
pellant and  his  alleged  parents  are  as  follows: 
Alleged  father:     Lew  Shung  AB 

Alleged  mother:     Chew  Wai  Ying  B 

Appellant:     Lew  Moon  Cheung  O 

Based  upon  the  foregoing  results  Dr.  Rubinstein  testi- 
fied that  it  was  impossibe  for  appellant  to  be  the  child  of 
his  alleged  father  [R.  112-115].  His  reasons  were  concisely 
summarized  as  follows   [R.   115]: 

"...  a  person  of  Group  O  cannot  be  a  blood  child 
of  a  person  of  Group  AB,  and  if  one  of  the  parents 
is  AB,  it  cannot  be  the  blood  child  of  this  couple." 
(Emphasis  added.) 

The  above  rule  is  universally  recognized  by  all  medical 
authorities  (see,  for  example,  "Medicolegal  Application  of 
Blood  Grouping  Tests,"  supra;  Schatkin,  "Disputed  Pa- 
ternity Proceedings,"  supra,  at  p.  168).  In  "Medicolegal 
Application  of  Blood  Grouping  Tests,"  supra,  it  is  un- 
equivocally declared: 

"...  A  parent  with  blood  of  group  AB  cannot 
have  a  child  with  blood  of  group  O,  and  a  parent  of 
group  O  cannot  have  a  child  of  group  AB."  (Em- 
phasis added.) 

Blood  grouping  tests  of  the  A-B-0  system  excluding 
paternity  shoud  be  given  conclusive  weight.  As  the  Com- 
missioners on  Uniform  State  Laws  said  in  their  Prefatory 
Note  to  the  Uniform  Act  on  Blood  Tests  to  Determine 
Paternity  (see,  9  Uniform  Laws  Annotated,  1955  Cumu- 
lative Annual  Pocket  Part,  pp.  13-14)  : 

"As  to  the  make-up  of  the  blood,  the  testing  proc- 
ess is  reasonably  simple.  It  is  practically  the  same 


—18— 

thing  in  which  the  11  million  or  more  men  were 
tested  in  determining  blood  types  in  the  service.  It  is 
the  same  kind  of  test  made  of  the  blood  of  donors  to 
the  Red  Cross  and  hospital  blood  banks.  Conse- 
quently, this  is  one  of  the  few  classes  of  cases  in 
which  judgment  of  court  may  be  absolutely  right  by 
use  of  science.  In  this  kind  of  a  situation  it  seems 
intolerable  for  a  court  to  permit  an  opposite  result 
to  be  reached  when  the  judgment  may  scientifically 
be  one  of  complete  accuracy.  For  a  court  to  permit 
the  establishment  of  paternity  in  cases  where  it  is 
scientifically  impossible  to  arrive  at  that  rcsidt  would 
seem  to  be  a  great  travesty  on  justice.  *  *  *"  (Em- 
phasis added.) 

And  in  Schatkin,  "Disputed  Paternity  Proceedings," 
supra,  the  author  declares  (p.  234)  : 

"As  far  as  the  accuracy,  reliability,  dependability — 
even  infallibility — of  the  test  are  concerned,  there  is 
no  longer  any  controversy.  The  result  of  the  test  is 
universally  accepted  by  distinguished  scientific  and 
medical  authority.  There  is,  in  fact,  no  living  author- 
ity of  repute,  medical  or  legal,  who  may  be  cited  ad- 
versely."  (Emphasis  added.) 

The  California  decisions  holding  blood  tests  excluding 
paternity  not  to  be  conclusive  {Arais  v.  Kalensnikoff ,  10 
Cal.  2d  428,  74  P.  2d  1043,  115  A.  L.  R.  163;  Berry  v. 
Chaplin,  74  Cal.  App.  2d  652,  169  P.  2d  442)  have  been 
severely  criticized  by  both  courts  and  legal  writers  {Gilpin 
v.  Gilpin,  94  N.  Y.  S.  2d  706,  709,  197  Misc.  Rep.  319,  322 
(1950);  Schatkin,  "Disputed  Paternity  Proceedings," 
supra,  at  pp.  250-263;  Britt,  "Blood-Grouping  Tests  and 
More  'Cultural  Lag'  "  22  Minn.  L.  Rev.  836,  ^Z7  ( 1938) ; 
Note,  39  CaHf.  L.  Rev.  277  (1951)).  And  other  courts 
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have  long  held  blood  grouping  tests  excluding  paternity  to 
be  conclusive  {Jordan  v.  Mace,  144  Me.  351,  69  A.  2d 
670  (1949) ;  Saks  v.  Saks,  71  N.  Y.  S.  2d  797,  189  Misc. 
667  (1947);  Cimeo  v.  Ctmeo,  96  N.  Y.  S.  2d  899,  198 
Misc.  Rep.  240  (1950) ;  Cortese  v.  Cortese,  10  N.  Y.  Supp. 
152,  76  A.  2d  17  (1950);  Clark  v.  Rysedorph,  118 
N.  Y.  S.  2d  103,  281  App.  Div.  121  (1952);  Ross  v. 
Marx,  90  A.  2d  545,  21  N.  J.  Super.  95;  See  also:  "A 
Survey  of  Blood  Group  Decisions  and  Legislation  in  the 
American  Law  of  Evidence,"  16  So.  Cal.  L.  Rev.  161 ; 
Note:  34  Cornell  L.  Q.  72  (1948);  Note,  26  Calif.  L. 
Rev.  456  (1938)). 

Appellant  relies  upon  the  California  indisputable  pre- 
sumption of  legitimacy  to  overcome  the  results  of  the 
blood  grouping  tests  (Cal.  Code  Civ.  Proc,  Sec.  1962.5; 
Br.  24).  This  presumption  manifestly  has  no  application 
to  a  decision  determining  whether  a  child  born  abroad  ac- 
quired citizenship  under  a  federal  statute.  The  doctrine 
enunciated  in  Erie  R.  Co.  v.  Tompkins,  304  U.  S.  64 
(1938),  114  A.  L.  R.  1487,  that  a  federal  court  will  apply 
the  substantive  law  of  the  state  wherein  it  sits  (see  also. 
Klaxon  Co.  v.  Stentor  Electric  Mfg.  Co.,  313  U.  S.  487 
(1941);  Guaranty  Trust  Co.  v.  York,  326  U.  S.  99 
(1940))  has  generally  been  limited  to  cases  arising  out 
of  diversity  of  citizenship;  and  in  the  interpretation  and 
application  of  federal  statutes,  such  as  the  statute  here 
involved  federal  rather  than  local  law  governs.  (United 
States  V.  Standard  Oil  Co.,  332  U.  S.  301  (1947) ;  Holm- 
bcrg  V.  Armhrecht,  327  U.  S.  392  (1946);  Clearfield 
Trust  Co.  v.  United  States,  318  U.  S.  363  (1943) ;  Wragg 
V.  Federal  Land  Bank,  317  U.  S.  325,  328-329  (1943); 
Sola  Electric  Co.  v.  Jefferson  Co.  317  U.  S.  173,  176 
(1942) ;  D'oench,  Duhme  &  Co.  v.  F.  D.  I.  C,  315  U.  S. 
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447,  455-456  (1942);  Board  of  Commfrs  v.  United 
States,  308  U.  S.  343  (1939) ;  United  States  v.  Matthews, 
244  F.  2d  626  (9th  Cir.  1957).)  Similarly,  federal  law 
should  govern  the  weight  to  be  accorded  blood  tests  ex- 
cluding paternity/^  It  would  be  an  anomaly  if  a  child 
born  abroad  woud  be  able  to  establish  his  United  States 
citizenship  in  a  state  where  blood  tests  excluding  paternity 
are  not  conclusive,  while  not  being  able  to  do  so  in  a  state 
where  such  tests  are  given  conclusive  effect. 

Moreover,  it  is  doubtful  that  the  California  indisput- 
able presumption  is  applicable  to  a  child  not  horn  in  Cali- 
fornia. Certainly,  it  does  not  apply  to  a  child  born  abroad 
claiming  American  citizenship;  for  generally  in  such  cases 
there  is  testimony  that  the  purported  father  and  mother 
cohabited.  The  question  in  these  cases  is  not  one  of  legiti- 
macy but  of  identity  {Matter  of  L-C-S,  6  I  &  N  Dec. 
212  (July  19,  1954)). 

C.  The  District  Court  Was  Satisfied  That  Appellant's  Prima 
Facie  Case  Had  Been  Rebutted  by  Clear,  Convincing,  and 
Unequivocal  Evidence. 

Appellant  relies  upon  the  recent  decision  of  this  Court 
in  Lee  Hong  Lung  v.  Dulles,  261  F.  2d  719  (9th  Cir. 
1958),  holding  that  where  a  person,  over  a  long  period  of 
years,  had  acted  in  reliance  upon  the  decision  of  a  Board 
of  Special  Inquiry  admitting  him  as  a  citizen  of  the  United 
States;  fraud  or  error  which  would  warrant  disregard  of 
such  decision  must  be  established  by  evidence   which   is 


^^In  United  States  v.  Shatighnessy,  220  F.  2d  537  (2d  Cir., 
1955),  cert.  den.  350  U.  S.  847;  and  Lue  Chozv  Kon  v.  Brozvnell, 
220  F.  2d  187  (2d  Cir.,  1955),  holding  blood  tests  excluding 
paternity  conclusive  under  New  York  law,  the  conflict  of  laws  ques- 
tion was  not  discussed. 
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clear,  unequivocal,  and  convincing/*  This  decision  is  of 
no  aid  to  appellant  because  the  trial  court  was  satisfied 
that  appellant's  prima  facie  case  had  been  rebutted  beyond 
any  doubt. 

While  the  findings^^  of  the  court  below  do  not  expHc- 
itly  set  forth  the  standard  of  proof  which  it  required, 
its  Memorandum  of  Opinion  does  so.  An  appellate  court 
may  resort  to  an  oral  or  written  opinion  for  certain  pur- 
poses {Loch  V.  Columbia  Township  Trustees,  179  U.  S. 
472,  481-485  (1950);  In  re  Forstner  Chain  Corporation, 
177  F.  2d  572,  578,  footnote  2  (1st  Cir.  1949)) ;  and  this 
Court  in  similar  cases  has  considered  opinions  to  deter- 
mine whether  the  trial  court  in  making  its  findings  did  so 
in  reliance  upon  considerations  which  should  have  carried 
no  weight  in  the  particular  case  (Mar.  Gong  v.  Brownell, 
209  F.  2d  448,  450  (9th  Cir.  1950))  and  to  determine  the 
standard  of  proof  applied  by  the  District  Court  (Ly 
Shezv  V.  Dulles,  219  F.  2d  413,  416  (9th  Cir.  1954)). 

In  the  case  at  bar  the  standard  of  proof  applied  by  the 

Court  below  is  clearly  set  forth  in  its  opinion  [Tr.  18]  : 

"*  *  *  If  there  were  any  doubt  whatsoever  in  the 

court's  mind  that  these  tests  were  unreliable  the  court 

woidd  disregard  the  tests,  but  the  court  is  of  the 


^•*More  than  thirty-three  years  elapsed  between  the  date  Lee  Hong 
Lung  was  admitted  by  a  Board  of  Special  Inquiry  on  January  7, 
1924,  and  the  date  his  citizenship  was  challenged  in  April,  1957 
(261  F.  2d  at  p.  720)  ;  while  less  than  five  years  elapsed  between 
the  date  appellant  was  first  admitted  to  the  United  States  as  a 
citizen  on  January  26,  1952  [Tr.  9],  and  the  date  his  citizenship 
was  first  challenged  on  September  17,  1956  [Tr.  7].  Appellees 
will  nevertheless  assume  that  the  "clear,  convincing,  and  unequivo- 
cal" evidence  rule  applies  to  the  instant  case. 

^'^The  present  judgment  was  entered  on  November  4,  1958,  before 
this  Court  rendered  the  Lee  Hon  Lung  decision  on  November  10, 
1958. 
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opinion  the  tests  were  reliably  and  carefully  con- 
ducted; that  the  plaintiff  has  it  within  his  power  to 
establish  a  different  finding  if  one  could  be  so  es- 
tablished; that  plaintiff's  failure  and  the  failure  and 
refusal  of  his  alleged  parents  to  submit  themselves 
for  comparison  blood  grouping  tests  serves  only  to 
establish  the  fact  that  new  tests  would  substantiate 
the  fact  already  established — that  plaintiff  cannot  pos- 
sible (sic)  be  the  son  of  these  claimed  parents.  It 
appears  to  the  court  that  the  science  of  blood  group- 
ing has  advanced  so  far  that  it  can  be  relied  upon 
to  establish  impossibility  of  paternity."  (Emphasis 
added.) 

Conclusion. 

Wherefore,  for  the  reasons  set  forth  above,  it  is  respect- 
fully submitted  that  the  judment  of  the  District  Court 
should  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 

Richard  A.  Lavine, 

Assistant  U.  S.  Attorney, 
Chief   of   Civil   Division, 

James  R.  Dooley, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellees. 
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BRIEF  FOR  APPELLEE. 


Jurisdiction. 

Appellee  brought  action  in  the  court  below  seeking  for- 
feitures and  damages  under  the  False  Claims  Act,  Title 
31,  United  States  Code,  Section  231,  et  seq.  and  restitution 
of  monies  wrongfully  received  [Tr.  2-4;  15-20;  139-150; 
175]/ 

The  District  Court  had  jurisdiction  of  appellant's  action 
under  the  False  Claims  Act  pursuant  to  the  provisions  of 
Title  31,  United  States  Code,  Section  232(A).  The  Dis- 
trict Court  had  jurisdiction  of  appellant's  action  for  resti- 


i"Tr"  indicates  references  to  the  Clerk's  Transcript  of  Record, 
which  apparently  is  being  considered  in  its  original  form.  "R"  in- 
dicates references  to  Reporter's  Transcript  of  Proceedings.  "Ex" 
or  "Exs"  refers  to  exhibits  received  in  evidence,  sometimes  fol- 
lowed by  the  page  numbers  of  the  exhibit.  "Br"  indicates  refer- 
ences to  Appellant's  Opening  Brief. 
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tution  of  monies  wrongfully  received  pursuant  to  the  pro- 
visions of  Title  28,  United  States  Code,  Section  1345. 

The  judgment  of  the  court  below  [Tr.  374]  being  a 
final  decision,  this  court  has  jurisdiction  of  an  appeal  from 
such  decision  pursuant  to  Title  28,  United  States  Code, 
Section  1291. 

Statement  of  the  Case. 

Appellee  brought  action  in  the  court  below  against  ap- 
pellant and  his  wife,  Lois  Bramblett,^  seeking  forfeitures 
and  damages  under  the  False  Claims  Act  and  restitution 
of  monies  wrongfully  received  [Tr.  2-4;  15-20;  139-150; 
175].  After  trial,  the  District  Court  found,  inter  alia,  that 
while  a  member  of  Congress  appellant  contrived  a  fraudu- 
lent scheme  whereby  he  represented  to  the  Disbursing  Offi- 
cer of  the  House  of  Representatives  that  he  had  employed 
Margaret  M.  Swanson,  Olga  Hardaway,  and  Lillian  South 
to  work  as  his  clerks;  when  he  knew  at  the  time,  and  con- 
tinued to  know  during  the  periods  that  these  persons  re- 
mained on  the  payroll  of  the  Disbursing  Officer,  that  they 
were  not  to  work  as  his  clerks  as  represented,  during  all 
or  a  part  of  the  periods  for  which  salary  checks  were  is- 
sued them  by  the  Treasurer  of  the  United  States,  but  were 
to  be  placed  on  the  payroll  for  the  purpose  of  diverting  all 
or  a  part  of  their  salary  payments  to  appellant's  own  use 
[Finding  of  Fact  III,  Tr.  365]. 

The  court  below  found  that  in  furtherance  of  this 
fraudulent  scheme  appellant  submitted  to  the  Disbursing 
Office  of  the  House  of  Representatives  various  Clerk- 
Hire   Allowance   forms,   naming  Margaret   M.    Swanson, 


-Appellant's  wife,  Lois  Bramblett,  was  added  as  a  party  defend- 
ant in  the  Second  Amended  Complaint  [Tr.  139-150]. 
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Olga  Hardaway,  and  Lillian  South  as  clerks  and  that  the 
submission  of  the  initial  Clerk-Hire  Allowance  form  for 
each  of  these  persons  caused  such  person  to  be  placed  on 
the  payroll  of  the  Disbursing  Office  and  entitled  her  to 
receive  the  salary  designated  on  the  form,  which  salary 
continued  until  it  was  in  some  manner  revoked  or  modi- 
fied by  appellant  [Findings  of  Fact  IV  and  V,  Tr.  365- 
366]. 

With  respect  to  Margaret  M.  Swanson,  the  District 
Court  found,  among  other  things,  that  appellant  continued 
her  on  the  payroll  of  the  Disbursing  Office  of  the  House 
of  Representatives  from  September  1,  1949  through  De- 
cember 31,  1950  as  his  clerk;  that  during  this  period  Mrs. 
Swanson  performed  no  work  whatever  for  appellant  as 
his  clerk,  as  appellant  well  knew;  and  that  the  proceeds  of 
all  her  salary  checks  in  the  total  amount  of  $7,647.12  were 
transferred  to  appellant  for  his  own  use  [Finding  of  Fact 
VI,  Tr.  366-367]. 

With  respect  to  Olga  Hardaway,  the  District  Court 
found,  among  other  things,  that  appellant  continued  her 
on  the  payroll  of  the  Disbursing  Office  of  the  House  of 
Representatives  from  November  1,  1950  through  Novem- 
ber 30,  1951  as  his  clerk;  that  during  the  months  of  No- 
vember, 1950,  December,  1950,  and  January,  1951,  Mrs. 
Hardaway  performed  no  work  for  appellant  as  his  clerk; 
that  commencing  about  February  1,  1951,  she  commenced 
performing  various  miscellaneous  duties  for  appellant,  in 
addition  to  her  full-time,  salaried  employment  with  a  news- 
paper, the  Pacific  Grove  Tribune;  and  that  some  of  her 
salary  checks  or  the  proceeds  thereof  in  the  amount  of 
$934.96  were  transferred  to  appellant  for  his  own  use 
[Finding  of  Fact  X,  Tr.  368]. 


With  respect  to  Lillian  South,  the  District  Court  found, 
among  other  things,  that  appellant  continued  her  on  the 
payroll  of  the  Disbursing  Office  of  the  House  of  Repre- 
sentatives from  January  3,  1947  through  December  31, 
1947  as  his  clerk;  that  from  January  3,  1947  until  about 
August  1,  1947  Mrs.  South  performed  no  work  for  appel- 
lant as  his  clerk,  although  occasionally  she  assisted  her 
own  husband  in  editing  speeches  and  entertained  constitu- 
ents; and  that  the  proceeds  of  some  of  her  salary  checks, 
in  the  amount  of  $570  were  transferred  to  appellant  for 
his  own  use  [Finding  of  Fact  XIV,  Tr.  369-370]. 

The  court  below  found  that  appellant  presented  and 
caused  to  be  presented  false,  fictitious,  and  fraudulent 
claims  with  respect  to  his  purported  employment  of  Mar- 
garet M.  Swanson  and  Olga  Hardaway  [Findings  of  Fact 
VII  and  XI;  Conclusions  of  Law  III  and  IV,  Tr.  367, 
368-369,  371] ;  that  such  claim  with  respect  to  Mrs.  Swan- 
son  was  a  continuing  one,  commencing  when  the  Clerk- 
Hire  Allowance  form  for  her  was  submitted  and  continu- 
ing until  her  name  was  removed  from  the  payroll  [Finding 
of  Fact  VII,  Tr.  367] ;  and  that  during  the  periods  that 
Margaret  M.  Swanson,  Olga  Hardaway,  and  Lillian  South 
were  on  the  payroll  of  the  Disbursing  Office  of  the  House 
of  Representatives,  appellant  wrongfully,  illegally,  and 
fraudulently  received  proceeds  from  their  respective  salary 
checks,  monies  which  belonged  to  the  Government  of  the 
United  States  [Findings  of  Fact  IX,  XII,  and  XV,  Tr. 
367-368,  369,  370]. 

The  District  Court  concluded  that  appellee  was  not 
barred  by  the  limitations  contained  in  Title  31,  United 
States  Code,  Section  235,  from  recovering  forfeitures 
against  appellant  pursuant  to  the  provisions  of  the  False 
Claims  Act  by  reason  of  his  purported  employment  of 
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Margaret  M.  Swanson  and  Olga  Hardaway;  that  appellee 
was  barred  by  said  limitations  statute  from  recovering 
from  appellant  pursuant  to  the  provisions  of  the  False 
Claims  Act,  double  the  amount  of  damages  which  the 
United  States  sustained  before  November  1,  1950,  the 
original  complaint  having  been  filed  on  October  31,  1956; 
but  that  appellee  was  not  barred  by  said  limitations  statute 
from  recovering  against  the  appellant  pursuant  to  the  pro- 
visions of  the  False  Claims  Act  double  the  amount  of  dam- 
ages which  the  United  States  sustained  on  and  after  No- 
vember 1,  1950  [Conclusions  of  Law  V,  VI,  and  VII;  Tr. 
371-372].  The  District  Court  concluded  that  appellee  was 
not  barred  by  any  limitations  statute  from  obtaining  resti- 
tution from  the  appellant  of  monies  wrongfully  received 
by  him  at  any  time  [Conclusion  of  Law  IX,  Tr.  372]. 

Judgment  was  entered  in  favor  of  the  appellee  and 
against  appellant  in  the  sum  of  $15,008.32,  plus  interest 
on  the  sum  of  $6,725.84  at  the  rate  of  7%  per  annum  from 
January  1,  1951  until  the  day  of  entry  of  judgment,  plus 
interest  on  the  sum  of  $570  from  January  1,  1948  until 
the  day  of  entry  of  judgment  [Tr.  374].  Judgment  was 
entered  in  favor  of  appellant's  wife  [Tr.  374]. 

Questions  Presented. 

1.  Is  the  judgment  of  the  District  Court  supported  by 
sufficient  evidence? 

2.  Was  the  Government  barred  by  statutes  of  limita- 
tions from  obtaining  the  relief  granted  by  the  District 
Court? 


Statutes  Involved. 

Title  31,  United  States  Code,  Section  231,  provides  in 
part: 

"Any  person  not  in  the  military  or  naval  forces  of 
the  United  States,  or  in  the  militia  called  into  or 
actually  employed  in  the  service  of  the  United  States, 
who  shall  make  or  cause  to  be  made,  or  present  or 
cause  to  be  presented,  for  payment  or  approval,  to 
or  by  any  person  or  officer  in  the  civil,  military,  or 
naval  service  of  the  United  States,  any  claim  upon  or 
against  the  Government  of  the  United  States,  or  any 
department  or  officer  thereof,  knowing  such  claim  to 
be  false,  fictitious,  or  fraudulent,    *    *    * 

''*  *  *  shall  forfeit  and  pay  to  the  United  States 
the  sum  of  $2,000,  and,  in  addition,  double  the  amount 
of  damages  which  the  United  States  may  have  sus- 
tained by  reason  of  the  doing  or  committing  such  act, 
together  with  the  costs  of  suit;  and  such  forfeiture 
and  damages  shall  be  sued  for  in  the  same  suit."^ 

Title  31,  United  States  Code,  Section  232(A),  provides: 

"(A)    The   several   district   courts   of   the   United 

States,  the  several  district  courts  of  the  Territories 


^Since  the  Code  provisions  have  not  been  enacted  into  positive 
law,  pertinent  portions  of  Sections  3490  and  5438  of  the  Revised 
Statutes  are  quoted  below : 

"R.  S.  3490.  Any  person  not  in  the  military  or  naval  forces 
of  the  United  States,  or  in  the  militia  called  into  or  actually 
employed  in  the  service  of  the  United  States,  who  shall  do  or 
commit  any  of  the  acts  prohibited  by  any  of  the  provisions  of 
section  fifty-four  hundred  and  thirty-eight,  Title  'Crimes,' 
shall  forfeit  and  pay  to  the  United  States  the  sum  of  two  thou- 
sand dollars,  and,  in  addition,  double  the  amount  of  damages 
which  the  United  States  may  have  sustained  by  reason  of  the 


— 7— 

of  the  United  States,  within  whose  jurisdictional 
Hmits  the  person  doing  or  committing  such  act  shall 
be  found,  shall  wheresoever  such  act  may  have  been 
done  or  committed,  have  full  power  and  jurisdiction 
to  hear,  try,  and  determine  such  suit."* 

Title  31,  United  States  Code,  Section  235,  provides: 
"Every  such  suit  shall  be  commenced  with  six  years 
from  the  commission  of  the  act,  and  not  afterward."^ 

Title  28,  United  States  Code,  Section  1345,  provides: 
"Except  as  otherwise  provided  by  Act  of  Congress, 
the  district  courts  shall  have  original  jurisdiction  of 
all  civil  actions,  suits  or  proceedings  commenced  by 
the  United  States,  or  by  any  agency  or  officer  thereof 
expressly  authorized  to  sue  by  Act  of  Congress." 


doing  or  committing  such  act,  together  with  the  costs  of  suit; 
and  such  forfeiture  and  damages  shall  be  sued  for  in  the  same 
suit." 

"R.  S.  5438.  Every  person  who  makes  or  causes  to  be  made, 
or  presents  or  causes  to  be  presented,  for  payment  or  approval, 
to  or  by  any  person  or  officer  in  the  civil,  military,  or  naval 
service  of  the  United  States,  any  claim  upon  or  against  the 
Government  of  the  United  States,  or  any  department  or  officer 
thereof,  knowing  such  claim  to  be  false,  fictitious,  or  fraudu- 
lent, *  *  *  shall  be  imprisoned  at  hard  labor  for  not  less 
than  one  nor  more  than  five  years,  or  fined  not  less  than  one 
thousand  nor  more  than  five  thousand  dollars." 


^Section  3491,  Revised  Statutes. 
^Section  3494,  Revised  Statutes. 
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ARGUMENT. 

I. 

THE  JUDGMENT  OF  THE  DISTRICT  COURT  IS 
SUPPORTED  BY  SUFFICIENT  EVIDENCE. 

A.     Scope  of  Appellate  Review. 

Appellant's  attack  upon  the  sufficiency  of  the  evidence 
based  principally  upon  his  attempt  to  impugn  the  credi- 
bility of  witnesses  for  the  Government  (Br.  9-20)  must 
be  appraised  in  the  light  of  Rule  52(a),  Federal  Rules  of 
Civil  Procedure,  which  provides  inter  alia  that  "Findings 
of  Fact  shall  not  be  set  aside  unless  clearly  erroneous,  and 
due  regard  shall  be  given  to  the  opportunity  of  the  trial 
court  to  judge  of  the  credibility  of  the  witnesses."  (United 
States  V.  Yellow  Cab  Co.,  338  U.  S.  338  (1949);  Lew 
Wah  Fook  V.  Brownell,  218  F.  2d  924  (9th  Cir.  1955), 
cert.  den.  349  U.  S.  944;  Dickinson  v.  Burnham,  197  F.  2d 
973  (2d  Cir.  1952),  cert.  den.  344  U.  S.  875;  Milgram  v. 
Loew's,  Inc.,  192  F.  2d  579  (3rd  Cir.  1951),  cert.  den.  343 
U.  S.  929;  Paramount  Pest  Control  Service  v.  Brewer,  \77 
F.  2d  564,  567  (9th  Cir.  1949) ;  Connolly  v.  Gishwiller, 
162  F.  2d  428  (7th  Cir.  1947);  Ufiion  Producing  Co.  v. 
White,  157  F.  2d  254  (5th  Cir.  1946),  cert.  den.  329  U.  S. 
792 ;  see  also.  United  States  v.  Gypsum  Co.,  333  U.  S.  364, 
394-395  (1948);  United  States  v.  Comstock  Extension 
Mining  Co.,  214  F.  2d  400,  402-403  (9th  Cir.  1954).) 

In  Lew  Wah  Fook  v.  Brownell,  supra.  Judge  Stephens, 
after  quoting  from  United  States  v.  Gypsum  Co.,  supra, 
that  "A  finding  is  'clearly  erroneous'  when  although  there 
is  evidence  to  support  it,  the  reviewing  court  is  left  with 
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a  definite  and  firm  conviction  that  a  mistake  has  been 

committed,"  went  on  to  declare  (p.  925)  : 

"*  *  *  This  simple  statement  does  not  convert  the 
appellate  tribunals  into  fact  finding  de  novo  trial 
courts.  The  presumption  of  correctness  of  the  trial 
court,  the  view  of  the  wityiesses  and  the  live  feel  of 
the  open  forum  are  all  ingredients  of  the  compound 
which  we  may  adjudge  as  valid  or  'clearly  erroneous.' 
*    *    *"     (Emphasis  added.) 

And  in  Paramount  Pest  Control  Service  v.  Brewer, 
supra,  this  Court,  quoting  from  Federal  Savings  &  Loan 
Ins.  Corp.  v.  First  National  Bank,  164  F.  2d  929  (8th  Cir. 
1947),  observed  (p.  567): 

"  'We  are  not  at  liberty  to  substitute  our  judgment 
for  that  of  the  trial  court  and  on  appeal  that  view  of 
the  evidence  must  be  taken  which  is  most  favorable 
to  the  prevailing  party,  and  if,  when  so  viewed,  the 
findings  are  supported  by  substantial  competent  evi- 
dence they  should  be  sustained.'  "  (Emphasis  added.) 

B.     Appellant's  Purported  Employment  of 
Margaret  M.  Swanson. 

I.     Appellant's    Liability    Under    the    False    Claims    Act    Is 
Conclusively  Established  by  His  Prior  Conviction. 

On  June  15,  1955  appellant  was  convicted  in  the  United 
States  District  Court  for  the  District  of  Columbia  for 
violation  of  Title  18,  United  States  Code,  Section  1001 ; 
and  on  January  19,  1956  this  conviction  was  affirmed  by 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Certiorari  was  denied  by  the  Supreme 
Court  of  the  United  States  on  April  9,  1956.  At  the  time 
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of  trial  no  Petition  for  Rehearing  in  the  Supreme  Court 
had  been  filed  by  appellant,  and  the  time  for  filing  such 
a  petition  had  then  expired  [Pre-Trial  Conference  Order, 
Tr.  238;  Ex.  41]. 

A  judgment  of  conviction  operates  conclusively  upon 
the  same  issues  in  a  civil  case  where  the  parties  are  the 
same  {Local  167  v.  United  States,  291  U.  S.  293,  298-299 
(1934) ;  Austin  v.  United  States,  125  F.  2d  816  (7th  Cir. 
1943) ;  United  States  v.  Guz^one,  168  Fed.  Supp.  711 
(E.  D.  N.  Y.  1958) ;  United  States  v.  Salvatore,  140  Fed. 
Supp.  470  (E.  D.  Penn.  1956);  United  States  v. 
Schneider,  139  Fed.  Supp.  826  (S.  D.  N.  Y.  1956); 
United  States  v.  Ben  Grunstein  &  Sons  Co.,  127  Fed. 
Supp.  907  (D.  C.  N.  J.  1955)  ;  United  States  v.  Accardo, 
113  Fed.  Supp.  783  (D.  C.  N.  J.  1953),  affirmed  208  F. 
2d  632,  cert.  den.  347  U.  S.  952 ;  United  States  v.  Bower, 
95  Fed.  Supp.  19  (E.  D.  Tenn.  1951)). 

In  the  case  at  bar  the  issues  underlying  appellant's  pres- 
entation of  a  false  claim  with  respect  to  Margaret  M. 
Swanson  are  the  same  as  those  set  forth  in  Counts  One 
through  Seven  of  the  Indictment  relating  to  appellant's 
conviction  [see  Ex.  41].  These  issues  therefore  were  con- 
clusively settled  and  adjudicated  by  appellant's  conviction, 
except  as  to  the  amount  of  damages  sustained  by  the 
United  States. 

2.  Appellant's  Liability,  Both  Under  the  False  Claims  Act 
and  for  Restitution  Was  Established  by  Evidence  Pre- 
sented at  Trial. 

Appellant's  liability  with  respect  to  his  purported  em- 
ployment of  Margaret  M.  Swanson  was  established  at  trial 
primarily  through  the  testimony  of  the  following  wit- 
nesses:  Irving  W.   Swanson,   husband  of   Margaret  M. 
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Swanson  [R.  221-312] ;  Margaret  M.  Swanson  [R.  312- 
342] ;  John  S.  Pixley,  employee  of  the  Old  Dominion  Bank 
[Ex.  47,  pp.  106-136] ;  and  Ruth  Dickson,  former  em- 
ployee of  appellant  [R.  345-35 1].*'  Their  testimony  coupled 
with  the  exhibits  received  in  evidence  presents  a  picture  of 
clear  liability. 

During  August  of  1949  Irving  W.  Swanson,  who  was 
then  employed  as  Assistant  Reading  Clerk  for  the  House 
of  Representatives  [R.  222]  had  a  conversation  with  ap- 
pellant in  the  latter's  office  [R.  224-227].  The  two  men 
discussed  the  fact  that  appellant  was  in  a  "close"  district, 
which  might  go  either  Democratic  or  Republican,  and  that 
some  people  were  making  a  charge  of  nepotism  because 
Mrs.  Bramblett  was  on  his  payroll  [R.  224-227].  During 
the  course  of  the  conversation  it  was  suggested  that  Mrs. 
Swanson  be  placed  on  appellant's  payroll  in  lieu  of  Mrs. 
Bramblett.  Mr.  Swanson  said  that  he  would  ask  his  wife 
about  it  [R.  226-227]. 

After  talking  to  his  wife  Mr.  Swanson  had  a  second 
conversation  with  appellant  on  the  floor  of  the  House  [R. 
228-229],  during  which  Mr.  Swanson  told  appellant  that 


^The  Pre-Trial  Order  provided  that  the  testimony  of  these  wit- 
nesses as  contained  in  the  transcript  of  proceedings  in  United  States 
V.  Ernest  K.  Bramblett,  No.  971-53,  might  be  read  into  evidence  in 
the  present  action  [Tr.  238-239].  Also  included  in  this  provision  of 
the  Pre-Trial  Order  was  the  testimony  of  Harry  Newlin  Megill, 
Administrative  Assistant  to  the  Clerk  of  the  House  of  Representa- 
tives [Ex.  47,  pp.  51-94]  and  William  Richard  Bonsell.  Sergeant- 
at-Arms  of  the  House  of  Representatives  [Ex.  47,  pp.  97-106].  The 
testimony  of  Mr.  Swanson,  Mrs.  Swanson,  and  Mrs.  Dickson  was 
read  into  evidence  at  trial  [R.  221-342;  345-351],  while  the  testi- 
mony of  the  other  three  witnesses  was  received  in  evidence  as  Ex- 
hibit 47  [R.  343-344]. 
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Mrs.  Swanson  would  go  on  appellant's  payroll  in  lieu  of 
Mrs.  Bramblett,  and  that  they  "would  turn  the  full  amount 
of  Mrs.  Bramblett's  salary  back  to  her"  [R.  228]. 

Thereafter,  appellant  gave  Mr.  Swanson  some  "hiring 
papers"^  [Exs.  18,  22,  and  48]  in  blank  and  a  Power  of 
Attorney  [Ex.  29]  for  Mrs.  Swanson  to  sign.  Mr.  Swan- 
son took  these  documents  home,  his  wife  signed  them  and 
he  brought  them  back  and  gave  them  to  appellant  [R.  233- 
234].  The  Power  of  Attorney  authorized  the  Old  Do- 
minion Bank,  Arlington,  Va.,  inter  alia,  to  collect  checks 
drawn  on  the  Treasurer  of  the  United  States  payable  to 
Mrs.  Swanson  [see  Ex.  29]. 

Mrs.  Swanson  was  placed  on  appellant's  payroll  com- 
mencing September  1,  1949,  replacing  Mrs.  Bramblett,  and 
she  remained  on  his  payroll  through  December  31,  1950 
[see  Ex.  48].  As  salary  checks  were  issued  in  the  name  of 
Mrs.  Swanson,  they  were  sent  directly  to  the  Old  Do- 
minion Bank  and  deposited  in  the  joint  checking  account 
of  Irving  W.  or  Margaret  M.  Swanson.  On  the  date  of 
the  deposit  or  shortly  therafter,  Mr.  Swanson  usually 
withdrew  by  countercheck  the  amount  of  the  deposit  or 
slightly  in  excess  thereof,  gave  the  amount  of  the  salary 
check  in  cash  to  appellant,  and  kept  the  amount  of  the  ex- 


"^The  employment  of  clerks  by  Members  of  the  House  of  Repre- 
sentatives generally  is  covered  by  the  testimony  of  Harry  Newlin 
Megill,  Administrative  Assistant  to  the  Clerk  of  the  House  of  Rep- 
resentatives [Ex.  47,  pp.  51-94].  A  summary  of  this  testimony  is 
contained  in  the  record  [Tr.  275-276].  See  also  Title  2,  U.  S.  C, 
Chapter  IV,  Sections  60(a) -92(c). 


—13— 

cess,  if  any,  for  his  personal  use.  References  to  the  record 
concerning  this  procedure,  and  the  deviations  therefrom, 
can  better  be  depicted  through  reference  to  the  following 
chart^  which  was  compiled  from  exhibits  received  in  evi- 
dence : 


Date  of           Amount  of 
ilary  Checks  Salary  Check 

Date  of 
5         Deposits 

Date  of 
Withdrawals 

Amount  of 
Withdrawals    IV 

Given  to 
[r.  Bramblett 

Retained  fo 
Personal  Us 

9-30-49 

$494.58 

10-  3-49 (  5 

)     10-11-49 

$   494.58 

$   494.58 

None 

10-31-49 

494.58 

11-  l-49(  7 

)     None 

11-30-49 

479.64 

12-  l-49(  9] 

None 

12-20-49 

479.64 

12-22-49(11; 

)       1-  3-50 

1,500.00 

1,453.86 

$46.14 

1-31-50 

479.64 

2-  1-50(12; 

)       2-  3-50 

525.00 

479.64 

45.36 

2-28-50 

479.64 

3-  1-50(15 

)     None 

3-31-50 

479.64 

4-  1-50(16; 

)       4-  3-50 

500.00 

479.64 

20.36 

4-28-50 

479.64 

4-29-50(19; 

5-  2-50 

500.00 

479.64 

20.36 

5-31-50 

479.64 

6-  1-50(20 

)       6-  8-50 

500.00 

479.64 

20.36 

6-30-50 

479.64 

7-  3-50(23; 

7-  7-50 

550.00 

479.64 

70.36 

7-31-50 

479.64 

8-  2-50(25; 

8-  2-50 

525.00 

479.64 

45.36 

8-31-50 

479.64 

9-  1-50(27; 

None 

9-29-50 

479.64 

9-30-50(29; 

)     None 

10-31-50 

460.64 

11-  2-50(3i; 

)     11-  9-50 

1,440.00 

1,440.00 

None 

11-30-50 

460.64 

12-  2-50(33; 

)     12-  5-50 

500.00 

460.64 

39.36 

12-20-50 

460.64 

12-22-50(36; 

1-  3-51 

500.00 

460.64 

39.36 

^In  the  above  chart  the  dates  and  amounts  of  the  salary  checks 
may  be  verified  by  examination  of  Ex.  32,  certified  photostats  of 
cancelled  checks,  Margaret  M.  Swanson,  payee.  The  dates  of  de- 
posits may  be  verified  either  from  the  deposit  slips  [Ex.  37]  or 
from  the  ledger  sheet  [Ex.  39].  The  deposit  slips,  appellee  believes, 
affords  a  simpler  means  of  verification.  While  each  deposit  slip  was 
not  separately  marked  at  trial ;  each  bears  a  separate  number  in 
script.  The  number  on  the  deposit  slip  in  question  is  shown  in  the 
above  chart.  The  dates  and  amounts  of  withdrawals  may  also  be 
determined  from  the  ledger  sheet  [Ex.  39]  ;  however,  since  with- 
drawal was  in  all  instances  except  one  [Ex.  38-1]  by  countercheck, 
the  dates  on  the  counterchecks  [Exs.  38- A  through  H  and  Exs.  38-J 
through  K],  except  in  that  one  instance,  are  the  same  as  the  date 
on  the  ledger  sheet.  Comparison  may  be  simplified  by  reference  to 
the  List  of  Exhibits  contained  in  the  record  [Tr.  321-322]. 
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With  respect  to  salary  check  dated  September  30,  1949* 
shown  on  the  above  chart,  Mr.  Swanson  withdrew  the 
exact  amount  of  the  deposit  by  countercheck  [Ex.  38- A] 
and  turned  the  cash  over  to  appellant  [R.  241-246],  For 
salary  checks  dated  October  31,  1949  and  November  30, 
1949,  however,  the  customary  procedure  was  not  followed 
because  Congress  having  adjourned,  Mr.  Swanson  was  out 
of  town  and  could  not  make  repayment  [R.  247-248]. 
However,  in  January,  when  Mr.  Swanson  returned,  he 
withdrew  by  countercheck  the  sum  of  $1500  [Ex.  38-B], 
gave  appellant  the  sum  of  $1453.86  in  cash,  covering  the 
salary  checks  for  October,  November,  and  December, 
1949,  and  retained  the  balance  for  his  personal  use  [R. 
248-250]. 

Mr.  Swanson  followed  the  usual  procedure  with  respect 
to  salary  check  dated  January  31,  1950  [R.  250-251]. 
However,  for  check  dated  February  28,  1950  there  was  a 
deviation  [R.  251-252].  Mr.  Swanson,  after  computing 
the  increased  amount  of  his  income  taxes  occasioned  by 
the  salary  being  paid  into  his  account  deducted  this  amount 
from  the  February  check  and  gave  appellant  the  remainder 
in  cash  R.  252-254].    No  countercheck  was  used  [R.  254]. 

The  customary  procedure  was  followed  for  salary 
checks  dated  March  31,  1950  [R.  254-256;  Ex.  38-D], 
April  28,  1950  [R.  256-257;  Ex.  38-E],  May  31,  1950 
[R.  257-259;  Ex.  38-F],  June  30,  1950  [R.  259-260;  Ex. 
38-G],  and  July  31,  1950  [R.  262-263;  Ex.  38-H]. 

During  the  latter  part  of  August,  1950  appellant  came 
to  Mr.  Swanson  and  asked  the  latter  whether  he  could 


^In  the  record  the  transactions  are  referred  to  by  the  month  dur- 
ing which  Mr.  Swanson  withdrew  the  amount  of  the  deposit  from 
the  bank.  This  was  always  the  month  following  the  date  of  the 
salary  check. 
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give  him  Mrs.  Bramblett's  salary  for  three  months.  Mr. 
Swanson  told  appellant  that  he  didn't  have  that  amount  of 
money.  Appellant  then  asked  Mr.  Swanson  to  write  him 
out  a  check  for  the  three  months'  salary  and  post-date  it. 
Mr.  Swanson  thereupon  wrote  out  a  personal  check  for 
$1440  [Ex.  38-1],  which  was  the  approximate  amount  of 
Mrs.  Swanson's  salary  checks  for  August,  September,  and 
October,  1950,^^  post-dated  it  November  1,  1950,  and  gave 
it  to  appellant"  [R.  263-267].  The  usual  procedure  was 
followed  with  regard  to  salary  checks  dated  November  30, 
1950  [R.  269-270;  Ex.  38-J]  and  December  20,  1950  [R. 
270-271;  Ex.  38-K].  Mrs.  Swanson's  name  came  off  ap- 
pellant's payroll  effective  December  31,  1950  [see  Ex.  48]. 

During  the  period  from  September  1,  1949  through  De- 
cember 31,  1950  Mrs.  Swanson  performed  no  work  what- 
ever for  appellant  [R.  290-291,  313].  Mrs.  Swanson  did 
not  even  meet  appellant  until  the  summer  of  1950  [R. 
312].  Ruth  Dickson  was  an  employee  of  appellant  con- 
tinuously from  August  1,  1949  to  August  31,  1950  [see 
Exs.  28-H  and  28-1 ;  see  also  an  alphabetical  list  of  appel- 
lant's employees  contained  in  the  record  which  was  com- 
piled from  exhibits  received  in  evidence — Tr.  314]. 

From  January  1,  1950  through  August  31,  1950  Mrs. 
Dickson    worked    full    time    in    appellant's    congressional 


^^Had  the  salary  checks  for  the  three  months  remained  the  same, 
the  total  would  have  come  to  $1438.92  or  3  x  $479.64;  however, 
for  some  reason  the  check  dated  October  31,  1950  was  reduced  to 
$460.64  causing  the  total  for  the  three  months  to  actually  come  to 
only  $1419.92. 

^^It  was  clearly  established  during  trial  that  appellant  realized  the 
proceeds  of  the  $1440  check,  Mrs.  Gladys  E.  Dean  was  an  employee 
of  Grove  Pharmacy,  Pacific  Grove,  California  [R.  357],  and  her 
endorsement  appears  on  the  reverse  side  of  this  check  [see  Ex. 
38-1;  R.  367].  She  testified  that  she  cashed  it  at  appellant's  request 
and  turned  the  proceeds  over  to  appellant  [R.  367-368].  Appellant 
himself  admitted  this  [R.  461]. 
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office  [R.  347].  Mrs.  Dickson  met  Mrs.  Swanson  only 
once,  during  1950  [R.  348].  Mrs.  Dickson  at  no  time  saw 
Mrs.  Swanson  do  any  work  in  the  office;  did  not  know 
of  any  work  that  Mrs.  Swanson  performed  for  appellant 
at  any  time;  did  not  see  any  reports  or  messages  or  cor- 
respondence coming  from  Mrs.  Swanson  into  the  office; 
and  did  not  see  or  know  of  any  reports,  requests  for  in- 
formation, instructions,  telephone  calls,  or  anything  going 
from  the  office  to  Mrs.  Swanson  [R.  350-351]. 

C.     Appellant's  Purported  Employment  of 
Olga  Hardaway. 

Appellant's  liability  with  regard  to  his  purported  em- 
ployment of  Olga  Hardaway  was  established  at  trial 
chiefly  through  the  testimony  of  Olga  Hardaway^^  [R. 
67-182]  and  John  M.  Hardaway  [R.  183-214].  Mrs. 
Hardaway  first  met  appellant  in  approximately  September, 
1950  at  her  home  in  Santa  Barbara,  California  [R.  68]. 
Her  husband,  John  M.  Hardaway,  had  signed  a  contract 
with  the  Republican  Central  Committee  to  handle  appel- 
lant's campaign  for  reelection  as  campaign  manager  [R. 
69,  184].  During  the  1950  campaign  Mrs.  Hardaway  was 
employed  with  the  John  M.  Hardaway  Advertising  Agency 
in  a  secretarial  capacity  [R.  69,  184]. 

During  the  1950  campaign  Mrs.  Hardaway  and  her 
husband  became  very  good  friends  of  appellant,  and  on  a 
number  of  occasions  appellant  stayed  overnight  at  their 
home  in  Santa  Barbara  [R.  70,  185].  While  there  appel- 
lant made  a  number  of  telephone  calls  for  which  he  prom- 
ised to  reimburse  them  [R.  70,  185]. 


^^This  witness  testified  under  her  present  name,  Olga  Rogers  [R. 
67]  ;  however,  she  will  be  referred  to  in  this  brief  by  her  name  at 
the  time  the  pertinent  events  took  place,  Olga  Hardaway   [R.  68]. 
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During  the  campaign  appellant  had  told  Mrs.  Hard- 
away  that  if  they  ever  went  to  Washington  and  Mr.  Hard- 
away  became  his  public  relations  man,  he  would  like  to 
have  Mrs.  Hardaway  work  in  his  office  [R.  74] ;  and 
sometime  before  the  election  [R.  128]  at  her  home  in 
Santa  Barbara  [R.  73]  appellant  handed  her  "hiring 
papers"  [Exs.  7,  19,  and  23]''  in  blank  [R.  129]  and 
asked  her  if  she  would  put  her  signature  to  them  and  that 
he  would  file  them  until  such  time  as  she  went  to  Wash- 
ington [R.  74,  75,  78,  128]. 

Mrs.  Hardaway  was  placed  on  the  payroll  of  the  Dis- 
bursing Office  of  the  House  of  Representatives  effective 
November  1,  1950  [Ex.  7].  During  November,  1950  Mrs. 
Hardaway  did  no  work  for  appellant,  aside  from  her 
duties  with  the  John  M.  Hardaway  Advertising  Agency, 
which  was  handling  appellant's  campaign  for  reelection 
[R.  81,  186].  Indeed,  after  election  day  Mrs.  Hardaway 
became  ill  and  stayed  home  for  the  remainder  of  the  month 
[R.  81].  Nor  did  appellant  do  any  work  for  appellant  dur- 
ing December,  1950  and  January,  1951  [R.  81,  186,  200]. 

During  December,  1950  Mr.  Hardaway,  appellant,  and 
one  Elmarie  Dyke  formed  a  partnership  for  the  purchase 
of  a  newspaper,  the  Pacific  Grove  Tribune  [R.  81,  189- 
190]  ;  and  in  connection  with  this  venture  Mr.  and  Mrs. 
Hardaway  became  indebted  to  appellant  in  the  sum  of 
approximately  $4,000,  signing  a  note  for  this  amount  on 
December  15,  1950  [R.  82-83,  189-190,  200]. 

During  January,  1951  the  Hardaways  moved  to  Pacific 
Grove,  CaHfornia,  Mr.  Hardaway  preceding  Mrs.  Hard- 


^^Exhibits  7  and  19  purport  to  have  been  sworn  to  before  Sadie 
Molineu,  Notary  Public.  Sadie  Molineu  was  a  Notary  Public  in  the 
District  of  Columbia  [R.  389].  The  first  time  that  Mrs.  Hardaway 
went  to  the  District  of  Columbia  was  during  1953   [R.  80,  192]. 
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away  [R.  83,  187].  Around  February  3,  1951  Mrs.  Hard- 
away  started  working  regularly  for  the  Pacific  Grove 
Tribune  at  a  salary  of  $200  a  month  [R.  83-84,  190-191]. 
Shortly  after  this  employment  commenced  Mrs.  Hardaway 
began  to  take  a  number  of  telephone  calls  for  appellant 
and  to  perform  other  miscellaneous  duties  for  him  in  addi- 
tion to  her  work  at  the  newspaper  [R.  85-86].  These  addi- 
tional duties  continued  until  the  newspaper  was  sold  in 
November  or  December,  1951  [R.  87]. 

During  December,  1950  Mr,  Hardaway  had  a  conver- 
sation with  appellant  at  the  Hardaway  home  in  Santa 
Barbara  [R.  189]  during  which  appellant  said  that  he 
had  "something  for  Olga  to  sign,  and  it  was  in  regard  to 
his  air  travel,  and  it  had  to  be  made  out  in  somebody's 
name,  and  he  made  it  out  in  hers"  [R.  189].  During  De- 
cember, 1950  sometime  before  Christmas  appellant  pre- 
sented to  Mrs.  Hardaway  at  her  home  in  Santa  Barbara 
her  November  salary  check  [Ex.  33-A]  and  asked  her  to 
sign  it.  Mrs.  Hardaway  signed  this  check  and  returned  it 
to  appellant''  [R.  88-92,  135-137].  At  the  time  of  signing 
Mrs.  Hardaway  had  never  worked  for  the  United  States 
Government  and  had  never  seen  a  Government  check  pre- 
viously [R.  91-92]. 

Mrs.  Hardaway 's  December  salary  check  [Ex.  33-B] 
in  the  amount  of  $95  was  received  by  mail;  and  Mrs. 
Hardaway  apphed  it  to  their  business  account,  believing 


1 


^■^This  check  [Ex.  33-A]  as  well  as  checks  dated  October  31,  1951 
[Ex.  33-G]  and  November  12,  1951  [Ex.  33-H]  bear  the  endorse- 
ment of  the  Sergeant-at-Arms,  House  of  Representatives  [Ex.  47, 
p.  104].  The  Sergeant-at-Arms  testified  that  in  his  disbursing  func- 
tion he  operated  a  sort  of  small  bank  for  Members  of  the  House 
[Ex.  47,  p.  100]  and  that  it  was  possible  for  a  member  to  cash  a 
check  there  without  himself  endorsing  it  [Ex.  47,  p.  105]. 
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it  was  to  offset  the  charges  on  their  telephone  bill   [R. 
93-95,  138]. 

Appellant  presented  Mrs.  Hardaway's  January,  Febru- 
ary, and  March  checks  [Exs.  33-C,  33-D,  and  33-E]  to 
her  for  signature  in  the  prescription  room  of  the  Grove 
Pharmacy  in  Pacific  Grove  during  the  latter  part  of  April 
or  the  first  of  May.  The  checks  were  presented  face  down 
on  the  counter.  After  Mrs.  Hardaway  signed  the  checks 
appellant  picked  them  up  and  kept  them^^  [R.  95-97,  142- 
144].  Mrs.  Hardaway's  April  check  [Ex.  33-F]  was 
signed  in  the  same  manner,  appellant  retaining  it^*'  [R.  98, 
148-151]. 

When  appellant  was  out  in  California  in  May,  1951,  he 
told  Mrs.  Hardaway  that  he  realized  that  she  had  been 
doing  some  "extra-curricular"  work  for  him  and  that  he 
was  placing  her  name  on  his  payroll  to  compensate  for  her 
efforts  [R.  99,  115].  Thereafter,  Mrs.  Hardaway  received 
her  salary  checks  dated  October  31,  1951  and  November 
tember,  1951  by  mail^^  and  she  realized  the  proceeds  of 
these  checks  [R.  98-102]. 

Appellant  presented  to  Mrs.  Hardaway  for  signature 
her  salary  check  dated  October  31,  1951  and  November 
12,  1951   [Exs.  33-G  and  33-H]  at  the  newspaper  office. 


^^Exhibits  33-D  and  33-E  bear  the  second  endorsement  of  Dyke's 
Grove  Pharmacy,  although  this  endorsement  was  apparently  omitted 
inadvertently  from  Exhibit  33-C.  Appellant  was  at  one  time  a  part- 
ner in  this  pharmacy  [R.  396-397]. 

i^Exhibit  33-F  bears  the  second  endorsement  "Peninsula  Furni- 
ture Exchange  The  Auction  Studio  W.  R.  La  Porte  Pearl  M.  La 
Porte."  Appellant  and  the  La  Portes  were  very  good  friends  [R. 
398]. 

I'^The  Permanent  Mailing  Order  for  Olga  Hardaway  dated  May 
29,  1951  [Ex.  27]  shows  that  only  the  checks  for  May,  June,  July, 
August,  and  September  were  mailed  [see  also  Ex.  47,  p.  79].  The 
remaining  checks  were  undoubtedly  picked  up  by  or  on  behalf  of 
appellant. 
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Appellant  retained  these  checks  after  Mrs.  Hardaway  had 
signed  them,  and  the  latter  realized  none  of  their  pro- 
ceeds [R.  102-103,  151-163].  Mrs.  Hardaway's  salary 
check  dated  November  30,  1951  was  delivered  to  her  by 
appellant  and  she  realized  its  proceeds    [R.   103-104]. 

On  December  8,  1952  Mrs.  Hardaway  received  a  tele- 
phone call  from  appellant  during  which  appellant  said  that 
his  records  were  being  investigated  and  that  she  would 
undoubtedly  be  contacted  by  the  F.B.I,  and  that  she  "knew 
what  to  do"  [R.  116]. 

On  the  morning  of  December  31,  1952  Mr.  Hardaway 
received  two  telephone  calls  from  appellant,  both  from 
Washington,  D.  C. ;  one  around  ten  o'clock  and  the  other 
around  eleven  [R.  193-194].  During  the  first  conversa- 
tion appellant  asked  Mr.  Hardaway  how  things  were  in 
the  district  and  the  latter  repHed  that  nothing  actually  had 
happened  but  things  were  getting  hot,  that  the  F.B.I,  was 
investigating  [R.  197-198].  Appellant's  answer  to  that 
was  "well,  we  understand  each  other  on  this,  and  just 
don't  worry  about  it,  I'll  fix  it"  [R.  198].  Mr.  Hardaway 
urged  appellant  not  to  fix  it  but  get  an  attorney  and  let 
him  do  the  fixing  [R.  198].  Appellant  thereafter  said 
"I  think  this  wire  is  tapped,  I  will  call  you  back  later" 
[R.  198]. 

During  the  second  telephone  conversation  appellant  said 
that  he  had  talked  to  his  attorney,  and  that  everything 
was  all  understood,  that  the  checks  were  payments  on  the 
note.  Mr.  Hardaway  pointed  out  that  some  of  the  checks, 
or  at  least  one  of  them  couldn't  have  been  payment  on  the 
note  because  the  note  didn't  exist  then.  Appellant  said 
"that's  all  right,  it  is  just  your  word  against  theirs"  [R. 
199-200]. 
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D.     Appellant's  Purported  Employment  of 
Lillian  South. 

The  liability  of  appellant  with  respect  to  his  purported 
employment  of  Lillian  South  was  established  primarily 
through  the  testimony  of  Mrs.  South  [R.  13-66].  Mrs. 
South  first  met  appellant  late  in  the  year  1945  [R.  14-15]. 
John  F.  South,  the  husband  of  Mrs.  South  who  is  now 
deceased,  was  appellant's  campaign  manager  for  the  1946 
election  and  Mr.  and  Mrs.  South  worked  as  a  team  in  the 
campaign  [R.  15-16].  After  the  election  Mr.  and  Mrs. 
South  went  to  Washington  with  appellant,  arriving  there 
on  January  1,  1947  [R.  16].  Upon  arrival  Mr.  South  was 
employed  by  appellant  as  his  Executive  Secretary  [R. 
16-17]. 

Shortly  after  reaching  Washington  Mrs.  South  had  a 
conversation  with  appellant  during  which  the  latter  told 
Mrs.  South  that  there  was  a  fund  for  Clerk  hire  and  it 
had  not  been  used  up,  that  her  name  was  placed  on  the 
payroll  and  she  was  to  do  a  certain  amount  of  work,  but 
a  portion  of  her  salary  was  to  come  to  her  and  the  rest 
of  it  was  to  be  returned  to  the  office,  to  appellant;  that 
she  was  to  retain  $15.01  of  her  check  and  $95  was  to  be 
returned  to  appellant  [R.  17-18], 

Thereafter  Mrs.  South  signed  "hiring  papers"  [Exs. 
12,  17,  and  21]  and  received  monthly  pay  checks  as  an 
employee  of  appellant  [R.  17-21].  When  she  received  her 
salary  check  for  January,  1947  in  the  amount  of  $103.02, 
she  cashed  it,  retained  approximately  $8  of  the  proceeds, 
and  placed  the  remainder  in  an  envelope  and  gave  it  to 
Mr.   South'"    [R.   22-23].     Similarly,   when  Mrs.    South 


^^The  witness  testified  "I  placed  it  in  an  envelope  and  gave  it  to 
Mr.  South,  to  give  to  Mr.  Bramblett"  [R.  23-24].  The  District 
Court  struck  the  phrase  "to  give  to  Mr.  Bramblett"  [R.  23-24]  ; 
however  the  witness'  purpose  in  giving  the  envelope  to  Mr.  South  is 
clear  from  the  prior  conversation  she  had  with  appellant  [R.  17-18]. 
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received  her  salary  checks  for  each  of  the  months  of 
February,  1947  [Ex.  30],  March,  1947  [Ex.  36-A].  April, 
1947  [Ex.  36-B],  May,  1947  [Ex.  36-C],  and  June, 
1947  [Ex.  36-D]  each  in  the  amount  of  $110.01,  she  cashed 
the  checks,  retained  $15.01  of  the  proceeds  of  each  check, 
and  placed  the  remainder  in  an  envelope  and  took  it  to 
appellant's  office  [R.  26-27,  27-28,  29-30,  30-31,  31].  In 
at  least  one  instance  Mrs.  South  gave  the  envelope  to  ap- 
pellant himself  [R.  49].  On  other  occasions  it  was  sent 
by  Mr.  South  [R.  48,  49]  or  placed  in  appellant's  desk 
drawer  [R.  50].  Mrs.  South  realized  all  of  the  proceeds 
of  her  salary  checks  for  the  months  of  July,  1947  [R. 
31-32],  August,  1947  [R.  32],  September,  1947  [R.  33], 
October,  1947  [R.  33],  November,  1947  [R.  33],  and 
December,  1947  [R.  33]. 

Mrs.  South  remained  in  the  District  of  Columbia  from 
January  1,  1947  to  late  July,  1947  [R.  37].  During  this 
period  she  did  no  work  as  a  clerk  in  the  office  of  appellant 
although  she  assisted  her  own  husband  in  the  evenings 
editing  stories  and  speeches  [R.  46]  and  performed  other 
occasional  duties  for  appellant  [R.  47].  From  late  July 
through  December,  1947  Mrs.  South  did  perform  work 
for  appellant  as  his  clerk,  either  in  his  Pacific  Grove  office 
[R.  39]  or  in  his  District  of  Columbia  office  [R.  39-40]. 

E.  Other  Evidence  of  a  General  Scheme  by  Appellant 
to  Divert  the  Clerk-Hire  Allowance  to  His  Own 
Use. 

In  addition  to  the  witnesses  heretofore  mentioned,  the 
testimony  of  Vivian  DeWitt^^  [R.  410-459]  also  shows  a 
general  scheme  of  appellant  to  divert  the  Clerk-Hire  Al- 


^^This  witness  testified  under  her  married  name,  Vivian  DeWitt 
Cohan  [R.  410].  In  connection  with  her  employment,  however,  she 
used  her  maiden  name.  Miss  Vivian  DeWitt  [R.  411].  The  latter 
name  will  be  used  in  this  brief. 
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lowance  to  his  own  use.  This  testimony  is  clearly  relevant 
{Castle  V.  Bullard,  64  U.  S.  172,  187  (1859);  Worthing- 
ton  V.  United  States,  64  F.  2d  936,  940-941  (7th  Cir. 
1933)  ;  Sacramento  Suburban  Fruit  Lands  Co.  v.  Elm, 
29  F.  2d  233  (9th  Cir.  1928) ;  Knudsen  v.  Domestic  Utili- 
ties Mfg.  Co.,  264  Fed.  470  (9th  Cir.  1920)). 

At  the  time  of  trial  Miss  DeWitt  had  been  employed  on 
"Capitol  Hill"  more  than  fifteen  years  [R.  411] ;  and  she 
was  employed  as  a  full  time  clerk  in  the  congressional 
office  of  appellant  from  January  3,  1947  through  October 
31,  1949  [R.  412-414],  When  appellant  interviewed  Miss 
DeWitt  prior  to  her  employment  he  told  her  that  at  the 
time  he  could  allow  her  $2,400  a  year  basic  salary;  how- 
ever, by  the  end  of  the  first  six  months  she  would  have  a 
substantial  increase.  At  the  end  of  six  months,  however. 
Miss  DeWitt  did  not  get  the  promised  salary  increase  [R. 
421-422]. 

Between  the  middle  of  July,  1947  and  the  first  of  Janu- 
ary, 1949  Miss  DeWitt  had  several  conversations  with 
appellant,  during  which  she  told  appellant  that  she  felt 
that  the  increase  was  due  her  in  view  of  the  duties  she 
performed  and  the  promise  given  her  originally  and  that 
she  would  like  to  have  an  increase  in  salary  [R.  422-423]. 
Appellant  told  her  that  he  could  not  do  it  at  that  time  [R. 
423-424]. 

During  March  of  1949  Miss  DeWitt  had  a  conversation 
with  appellant  during  which  she  told  him  that  she  would 
Hke  to  have  an  increase  in  salary  which  would  help  in  the 
eventuality  of  retirement  benefits,  and  also  that  it  was 
embarrassing  to  hold  the  type  of  position  that  she  was 
holding  when  the  other  people  and  friends  were  being 
compensated  in  accordance  with  their  like  duties,  and  for 
the  Clerk-Hire  of  the  House  of  Representatives  to  be  open 


—24— 

for  public  inspection  and  public  knowledge  that  she  was 
still  working  for  less  than  typist's  salary.  Appellant  said 
that  he  would  think  it  over  [R.  424-425]. 

A  few  days  later  appellant  called  Miss  DeWitt  into  his 
office.  When  she  entered  appellant  asked  her  to  close 
the  inter-office  door  and  be  seated  [R.  425].  The  follow- 
ing conversation  then  took  place  [R.  426]  : 

"A.  He  asked  me  if  I  had  any  cash  or  could  I  get 
ahold  of  any  cash,  and  I  asked  why,  and  he  said, 
well,  could  I  get  the  amount  of  something  over  $5,000 
and  give  it  to  him.  I— $5,000.  I  said  Well,  I  think 
I  can.  Why?'  And  he  said  'if  you  will  give  me  this 
amount  then  I  will  put  you  on  the  clerk  hire  pay- 
roll at  $5,000  basic  salary.'  I  told  Mr.  Bramblett 
that  I  felt  that  that  wasn't  right,  that  it  was  against 
the  law,  and  termed  a  'kick  back.'  He  firmly  told 
me  that  it  was  not  that  way  at  all,  nothing  like  it. 
I  said  'Well,  this  in  turn  would  be  a  kick  ahead'  and 
I  still  didn't  think  it  was  legal.  And  he  told  me 
to  think  it  over  for  a  day  or  two,  and  let  him  know." 

Two  or  three  days  later  appellant  mentioned  to  Miss 
DeWitt  that  she  had  not  reported  to  him  about  the  matter 
they  were  talking  about  in  his  office  and  asked  for  her 
decision.  She  told  appellant  she  would  not  do  it  [R.  426- 
427].'" 


2^The  only  salary  increase  received  by  Miss  DeWitt  during  her 
employment  was  for  $100  effective  August  1,  1949  [see  Ex.  28-1; 
see  also  the  conversation  between  appellant  and  Miss  DeWitt  con- 
cerning this  $100  increase,  R.  428] .  A  chart  showing  the  compara- 
tive salaries  of  appellant's  employees  as  of  each  date  of  hire  or  pay 
change  is  contained  in  the  record  [Tr.  316-317]. 
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F.    The  Clerk-Hire  Allowance  Belongs  to  the  People 
of  the  United  States. 

While  Congress  allowed  its  members  complete  freedom 
in  fixing  the  salaries  of  its  employees  and  removing  them 
at  will  (Title  2,  U.  S.  Code,  Sees.  60g  and  92),  and  while 
there  was  not  in  existence  a  statute  known  to  appellee 
specifying  the  duties  which  must  be  performed  by  an  em- 
ployee of  a  Member  of  the  House  of  Representatives; 
this  did  not  operate  as  a  license  for  appellant  to  repre- 
sent to  the  Disbursing  Officer  of  the  House  of  Rep- 
resentatives that  certain  persons  were  employed  as  clerks 
when  in  fact  they  were  not;  nor  did  it  authorize  appel- 
lant to  divert  the  Clerk-Hire  Allowance  to  his  own  use 
(See  Belvin  v.  United  States,  260  Fed.  455  (4th  Cir. 
1919)). 

The  Clerk-Hire  Allowance  belongs  to  the  people  of  the 
United  States  and  not  to  the  Member  of  Congress  ;^^ 
and  the  people  are  entitled  to  a  quid  pro  quo  for  its  ex- 
penditure.^^  Appellant,   as   a   Member   of   the    House   of 


^^Page  6  of  Defendants'  Exhibit  "J/'  ^  pamphlet  entitled  Salary 
and  Allowances,  Members  of  Congress,  House  of  Representatives, 
83rd  Congress,  prepared  by  Lyle  O.  Snader,  Clerk  of  the  House  of 
Representatives  reads  in  part : 

".  .  .  Appointments  of  clerks  are  limited  to  seven,  and  such 
appointments  cannot  be  made  retroactive  to  a  date  prior  to  a  cur- 
rent month.  The  allowance  is  paid  in  monthly  installments.  It 
is  not  cumulative  and  any  portion  of  a  monthly  allowance  not 
used   reverts   automatically    to    the    United   States    Treasury." 
(Emphasis  added.) 
This  exhibit,  while  published  after  the  period  here  involved,  was 
offered  on  the  basis  that  its  essential  provisions  had  not  changed 
[R.  512-513]. 

^^The  purported  employees  of  appellant  were  not  officers  of  the 
United  States  [compare:  United  States  v.  Grant,  237  F.  2d  511 
(7th  Cir.  1956)].  The  distinction  between  officers  and  employees  of 
the  United  States  has  long  been  recognized  [Bnrtiap  v.  United 
States,  252  U.  S.  512,  516  (1920);  United  States  v.  Smith,  124 
U.  S.  525  (1888) ;  United  States  v.  Mouat  24  U.  S.  303  (1888)]. 
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Representatives,  occupied  a  public  office  (Pope  v.  Com- 
missioner of  Internal  Revenue,  138  F.  2d  1006,  1009  (6th 
Cir.  1943);  67  C.  J.  S.  Officers,  Sees.  1-3);  and  a  pub- 
lic office  is  a  position  of  trust  (Tool  Company  v.  N orris, 
2  Wall.  (69  U.  S.)  45,  59  (1864);  State  v.  Eaton,  133 
P.  2d  588,  591,  114  Mont.  199  (1943);  67  C.  J.  S.  Of- 
ficers, Sees.  1,  6).  As  set  forth  in  67  C.  J.  S.  Officers, 
Sec.   6,   at  pages    117-118: 

"Public  offices  are  not  held  by  contract  or  grant, 
and  are  not  deemed  created  for  the  benefit  of  the  in- 
dividuals who  for  the  time  being  occupy  them,  or  for 
the  profit,  honor,  or  private  interest  of  any  one  m<m, 
family,  or  class  of  men.  They  are  considered,  rather, 
as  public  trusts  or  agencies  to  be  held  and  admin- 
istered entirely  for  the  benefit  and  in  the  interest  of 
the  people."  (Emphasis  added.) 

II. 
THE    GOVERNMENT    WAS    NOT   BARRED    BY    STAT- 
UTES OF  LIMITATIONS  FROM  OBTAINING  THE 
RELIEF  GRANTED  BY  THE   DISTRICT  COURT. 

A.     Relief  Under  the  False  Claims  Act. 

No  relief  was  granted  by  the  court  below  under  the 
False  Claims  Act  with  respect  to  appellant's  purported 
employment  of  Lillian  South,  since  appellee  conceded  that 
such  relief  was  barred  [R.  9].  Conversely,  there  can  be  no 
serious  contention  that  recovery  under  the  False  Claims 
Act  was  barred  as  to  appellant's  purported  employment  of 
Olga  Hardaway;  since  the  initial  Clerk-Hire  Allowance 
form  relating  to  Mrs.  Hardaway  is  dated  November  1, 
1950  [See  Ex.  7],  while  the  original  complaint  herein 
[Tr.  2-4]  was  filed  on  October  31,  1956,  clearly  within 
the  6-year  period. 
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The  only  debatable  issue  as  to  limitations  under  the 
False  Claims  Act,  therefore,  relates  to  appellant's  pur- 
ported employment  of  Margaret  M.  Swanson.  Although 
the  Clerk-Hire  Allowance  form  for  Mrs.  Swanson  is  dated 
August  27,  1949  and  she  was  placed  on  the  payroll  of 
the  Disbursing  Office  of  the  House  of  Representatives 
effective  September  1,  1949  [See  Ex.  48] ;  the  court  be- 
low found  that  the  false  claim  which  appellant  presented 
and  caused  to  be  presented  with  respect  to  his  purported 
employment  of  her  "was  a  continuing  one,  commencing 
when  the  Clerk-Hire  Allowance  form  for  Margaret  M. 
Swanson  was  submitted  and  continuing  until  her  name 
was  removed  from  the  payroll."  [Findings  of  Fact  VII,  Tr. 
367].  The  District  Court  concluded  that  appellee  was  not 
barred  by  the  Hmitations  contained  in  Title  31,  U.  S. 
Code,  Section  235,  from  recovering  forfeitures  and  double 
the  amount  of  damages  which  the  United  States  sus- 
tained on  and  after  November  1,  1950  by  reason  of  ap- 
pellant's purported  employment  of  Margaret  M.  Swanson 
[Con.  of  Law  V  and  VII,  Tr.  371,  372] ;  but  that  ap- 
pellee was  barred  from  recovering  double  damages  '*sus- 
tained  before  November  1,  1950,  the  original  complaint 
herein  having  been  filed  on  October  31,  1956"  [Con. 
of  Law  VI,  Tr.  372]. 

The  conclusions  reached  by  the  court  below  are  in  ac- 
cord with  the  decision  of  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Bramblett  v.  United 
States,  231  F.  2d  489  (Dist.  Col.  Cir.  1956),  cert.  den. 
350  U.  S.  1015,  involving  an  appeal  from  the  convic- 
tion of  appellant  herein  for  violation  of  Title  18,  U.  S. 


—28— 

Code,  Section   1001.  The  court  there  concluded  with  re- 
spect to  Mrs.  Swanson's  emplo>TTient  that   (p.  491): 

''*  *  *  A  continuing  crime  of  falsification  by 
a  scheme  is  thus  charged  and  proved,  and  the  period 
of  limitations  did  not  begin  to  run  until  tJie  scJteme 
ended  *  *  *"  (Emphasis  added.)  f 

Wliile  the  language  of  Title  18,  U.  S.  Code,  Section 
1001  is  different  from  that  of  Title  31,  U.  S.  Code,  Sec- 
tion 231,  the  limitations  question  should  be  treated  in  the 
same  manner.  Once  a  member  of  the  House  of  Repre- 
sentatives files  a  Clerk-Hire  Allowance  form  designating 
a  person  as  his  clerk  and  authorizing  him  to  receive  com- 
pensation, such  person  continues  on  the  payroll  until  there 
is  a  revocation  in  some  manner  by  the  ^Member  [Ex.  47, 
pp.  64-65].  The  form  therefore  constitutes  a  continuing 
claim  for  monthly  salary  pajinents.^^ 

B.     Restitution  of  Monies  Wrongfully  Received. 

As  to  ]\Iargaret  ^NI.  Swanson  a  large  portion  of  the  re- 
lief granted  appellee  consisted  of  monies  wrongfully  re- 
ceived by  appellant,  monies  which  belonged  to  the  United 
States;  and  as  to  Lillian  South  all  of  the  granted  relief 
was   of   this   nature.'^   The   United   States   is   not   barred 


^^The  following  hypothetical  example  favors  the  construction  con- 
tended for  by  appellee:  A  contrives  a  fraudulent  scheme  whereby 
on  September  1.  1949  he  submits  to  the  Disbursing  Officer  of  the 
House  of  Representatives  a  Clerk-Hire  Allowance  form  effective 
September  1,  1949;  and  in  furtherance  of  this  scheme  the  desig- 
nated employee  commences  work  on  September  1,  1949  and  con- 
tinues to  work  until  September  1,  1955.  thereafter  ceasing  to  work 
but  continuing  to  receive  salar}-  payments  until  September  1.  1959. 

^^The  manner  in  which  damages  were  computed  as  to  each  of  the 
three  alleged  emplovees  is  contained  in  the  record :  Olga  Hardawav 
[Tr.  287-288]  :  Margaret  M.  Swanson  [Tr.  295-297]  ;  Lillian  South 
[Tr.  299-300]. 
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from  recovering  such  monies  at  any  time  {United  States 
V.  Summerlin,  310  U.  S.  414  (1940);  United  States  v. 
Wurts,  303  U.  S.  414,  416  (1938);  Shutt  v.  United 
States,  218  F.  2d  10,  12  (5th  Cir.  1954);  United  States 
V.  Borin,  209  F.  2d  145,  148-149  (5th  Cir.  1954),  cert, 
den.  348  U.  S.  821 ;  United  States  v.  Silliman,  167  F.  2d 
607,  611  (3d  Cir.  1948),  cert.  den.  335  U.  S.  825;  United 
States  V.  First  Nat.  Bank  of  Prague,  124  F.  2d  484  (10th 
Cir.  1941);  United  States  v.  Scott,  139  Fed.  Supp.  921, 
922  (S.  D.  N.  Y.  1955);  United  States  v.  Hicks,  137 
Fed.  Supp.  564,  566  (N.  D.  Tex.  1956);  United  States 
V.  Utica  Meat  Co.,  135  Fed.  Supp.  834  (N.  D.  N.  Y. 
1955)). 

CONCLUSION. 

Wherefore,  for  the  reasons  set  forth  above,  it  is  re- 
spectfully submitted  that  the  judgment  of  the  District 
Court  should  be  affirmed. 

Respectfully  submitted, 

Laugh  LIN  E.  Waters, 

United  States  Attorney, 
Richard  A.  Lavine, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

James  R.  Dooley, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellees. 
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United  States  District  Court,  Northern  District 
of  California,  Southern  Division 

Civil  Action  No.  36938 

LUCY  K.  COHEN,  Plaintiff, 

vs. 

WESTERN  HOTELS,  INC.,  a  corporation,  and 
E.  B.  DeGOLIA,  Defendants. 

COMPLAINT  (FOR  DAMAGES  FOR  PER- 
SONAL INJURIES)  AND  REQUEST  FOR 
JURY  TRIAL 

Plaintiff  complains  of  defendants  and  each  of 
them  and  for  cause  of  action  alleges: 

I. 

(a)  The  jurisdiction  of  this  Court  is  founded  on 
diversity  of  citizenship  and  amount.  28  USC  §1332. 

(b)  Plaintiff  is  also  known  as  Lucy  M.  Kramer, 
Lucy  Kramer  Cohen,  and  Mrs.  Felix  S.  Cohen.  At 
all  times  hereinafter  mentioned,  she  was  and  now  is 
a  citizen  of  the  District  of  Columbia. 

(c)  At  all  times  hereinafter  mentioned,  defendant 
Western  Hotels,  Inc.,  was  and  now  is  a  corporation 
organized  under  the  laws  of  the  State  of  Califor- 
nia, and  doing  business  in  this  District. 

(d)  At  all  times  hereinafter  mentioned,  defend- 
ant DeGolia  was  and  now  is  a  citizen  of  the  State 
of  California. 
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II. 

(a)  At  all  times  hereinafter  mentioned,  defendant 
DeGolia  was  the  owner  of  premises  located  at  761 
Post  Street  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  which  premises  were  and 
now  are  operated  as  a  hotel  under  the  name  "Hotel 
Maurice". 

III. 

At  all  times  hereinafter  mentioned,  defendant 
Western  Hotels,  Inc.  was  and  now  is  managing 
and  operating  said  premises  at  761  Post  Street  in 
the  City  and  County  of  San  Francisco,  State  of 
California,  as  agent  of  the  defendant  DeGolia;  de- 
fendant Western  Hotels,  Inc.  at  all  such  times  was 
and  now  is  maintaining  therein  a  hotel  under  the 
name  "Hotel  Maurice",  and  at  all  such  times  had 
and  now  has  actual  control  of  said  premises. 

IV. 

On  or  about  August  14,  1957  defendant  DeGolia 
as  owner,  and  defendant  Western  Hotels,  Inc.  as 
agent  and  as  operator,  were  each  separately  charged 
with  and  responsible  for  the  good,  proper  and  safe 
maintenance  of  the  premises  at  761  Post  Street,  San 
Francisco,  in  a  reasonably  safe  condition. 

V. 

On  August  14,  1957  said  Hotel  Maurice  was  not 
maintained  in  a  reasonably  safe  condition,  inasmuch 
as  there  then  was  spread  in  its  lobby  a  rug  which 
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was  not  reasonably  safe,  and  which  was  negligently 

and  improperly  maintained,  in  that: 

(a)  Said  nig  was  not  fastened  securely  to  the 
.,  floor. 
*    (b)   Said  rug  was  allowed  to  form  loops,  wrinkles, 

ridges  and  other  uneven  places,  and  to  bunch  up 

at  its  edges,  and  did  not  lie  flat  against  the  surface 

of  the  floor. 

(c)  Said  rug  was  so  secured  under  two  heavy 
potted  plants  as  to  bunch  up  between  them  and 
form  loops,  wrinkles,  ridges  and  other  uneven  places 
and  to  bmich  up  at  its  edges,  and  not  to  lie  flat 
against  the  surface  of  the  floor. 

(d)  Said  rug  was  situated  on  a  mat  which  was 
smaller  than  the  rug,  and  consequently  there  were 
formed  loops,  wrinkles,  ridges  and  other  uneven 
places  at  the  points  where  the  edge  of  the  rug  ex- 
tended over  the  edge  of  the  mat. 

(e)  Said  rug  was  worn  and  dilapidated  to  a  point 
where  its  fabric  had  broken  down  and  formed  Tin- 
even  places,  wrinkles,  ridges  and  depressions,  and 

i  where  holes  and  bare  and  worn  spots  had  appeared 
in  its  weave. 

I      All   of  these   conditions  were   the  result  of  the 
I  failure  of  each  of  the  defendants  to  use  a  proper 
I  and  necessary  degree  of  care  to  keep  said  lobby  rea- 
sonably safe  for  guests  of  the  hotel. 

VI. 

The  dangerous  and  unsafe  condition  of  said  lobby 
and  rug,  described  in  paragraph  V  hereof,  had  ex- 
isted long  prior  to  August  14,  1957,  and  defendants 
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and  each  of  them  had  or  in  the  use  of  reasonable 
care  should  have  had,  full  knowledge  thereof  prior 
to  that  date.  Nevertheless  defendants  and  each  of 
them  negligently,  with  want  of  due  care  and  with 
reckless  and  wanton  disregard  for  the  safety  of  the 
guests  of  said  Maurice  Hotel,  caused  and  permitted 
said  rug  to  remain  in  the  lobby  of  the  hotel  in  its 
unsafe  and  dangerous  condition  as  aforesaid. 

VII. 

Plaintiff,  Lucy  K.  Cohen,  had  rented  a  room  in 
said  Maurice  Hotel  from  defendants  and  each  of 
them  for  the  night  of  August  13,  1957  and  had  oc- 
cupied said  room  during  the  night  of  August  13. 

VIII. 

On  August  14,  1957  at  or  about  the  hour  of  7 :20 
a.m.,  plaintiff  checked  out  of  said  Hotel  Maurice 
'and  attempted  to  leave  the  premises  to  return  to 
her  home  in  Washington,  D.  C.  She  then  and  there 
tripped  and  fell  over  and  became  trapped  and  en- 
snared in  a  loop,  wrinkle,  ridge,  and  uneven  and 
bunched  up  place  in  said  mg,  and  thereby  was 
thrown  and  fell  against  the  floor  and  sidewalls  of 
the  lobby  of  said  hotel,  as  a  consequence  of  which 
she  suffered  serious  injuries  and  other  loss  and 
damages  as  hereafter  set  forth. 

IX. 

Plaintiff's  fall  and  injuries  were  the  direct  con- 
sequences of  the  acts  and  omissions  of  each  of  the 
defendants  in  negligently  pcnnitting  and  suffering 
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said  lobby  and.  nig  then  and  there  to  exist  in  such 
improper,  dangerous  and  unsafe  condition,  as  al- 
leged in  paragraphs  V  and  VI  of  this  complaint. 

X. 

As  a  direct  and  proximate  result  of  defendants' 
careless  and  negligent  conduct,  plaintiff  sustained 
severe  bodily  injuries,  consisting  of  a  multiple  and 
shattering  fracture  of  the  right  kneecap  and  sev- 
eral severe  tears  of  tendons  and  ligaments  in  the 
vicinity  of  the  right  knee,  extensive  bleeding,  cysts, 
multiple  contusions  and  abrasions,  trauma  and  faint- 
ness.  Plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  the  injuries  complained  of  are 
permanent  in  nature  and  that  by  reason  of  said  in- 
juries she  will  be  crippled  and  physically  incapaci- 
tated for  the  remainder  of  her  life. 

By  reason  of  the  premises,  plaintiff  suffered  phys- 
ical disability  and  excruciating  pain  and  anguish 
and  will  in  the  future  so  suffer,  to  her  general  dam- 
age in  the  sum  of  $75,000.00. 

XI. 

At  the  time  of  said  accident  plaintiff  was  ap- 
proximately 44  years  of  age  and  was  gainfully  em- 
ployed by  the  United  States  Government  at  Wash- 
ington, D.  C,  and  also  earned  income  as  a  writer 
and  compiler  of  articles  for  publication.  As  a  re- 
sult of  the  injuries  caused  by  defendants'  said  negli- 
gent and  careless  conduct  plaintiff  was  unable  to 
pursue  her  employment  from  August  14  to  October 
14,  1957,  suffering  a  loss  of  income  from  the  United 
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States  Government  in  the  amount  of  $1,540.00,  and 
from  writing  and  editing  in  the  amount  of  $350.00, 
and  plaintiff's  health  further  was  and  will  be  so 
impaired  that  she  may  hereafter  be  disabled  and 
prevented  from  pursuing  her  occupation  and  em- 
ployment. Consequently  plaintiff  has  suffered  loss 
in  the  amount  of  $1,890.00  and  will  suffer  such  loss 
and  diminution  of  earnings  hereafter  in  an  amount 
which  is  not  known.  When  this  loss  is  determined 
plaintiff  will  amend  this  complaint  to  allege  the 
full  extent  thereof. 

XII. 

As  a  direct  and  proximate  result  of  the  negligent 
and  careless  conduct  of  defendants  and  each  of 
them,  plaintiff  was  caused  to  and  did  become  hos- 
pitalized and  became  liable  for  hospital,  doctors', 
surgeons',  nurses',  drug  and  other  bills;  and  plain- 
tiff was  caused  to  and  did  incur  bills  and  charges 
for  additional  transportation,  special  garments,  tele- 
phone calls  and  divers  and  sundry  other  things  and 
services  resulting  directly  from  her  confinement  at 
a  place  away  from  her  home  to  which  she  was  in 
the  process  of  returning  on  the  morning  of  the 
accident;  and  plaintiff  did  require  and  become  lia- 
ble for  special  exx^enses  for  medical  and  physical 
therapy,  special  household  help,  taxi  fares,  super- 
vision and  travel  and  similar  costs  with  regard  to 
her  minor  daughters,  and  divers  other  ser^dces  and 
things  which  she  would  not  have  required  except 
for  her  incapacity  resulting  from  said  accident.  The 
reasonable  cost  of  all  of  these  bills  and  expenses, 
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now  incurred  and  which  may  reasonably  be  ex- 
pected to  be  incurred  hereafter  is  estimated  at 
$15,000.00. 

XIII. 

Plaintiff  is  informed  and  believes  and  therefore 
alleges  that  her  injuries  will  hereafter  require  ad- 
ditional surgery,  and  will  cause  plaintiff  hereafter 
to  become  further  hospitalized  and  to  become  fur- 
ther liable  for  hospital,  doctors',  surgeons',  nurses', 
drug  and  other  bills  and  expenses  in  an  amount 
which  is  not  presently  known.  When  the  reasonable 
cost  of  such  bills  and  expenses  is  determined  plain- 
tiff will  amend  this  complaint  to  allege  the  full 
extent  thereof. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendants and  each  of  them : 

1.  For  the  sum  of  $75,000.00  as  and  for  general 
damages. 

2.  For  special  damages  for  loss  of  earnings  in 
the  amount  of  $1,890.00  and  such  amount  as  will 
compensate  her  for  any  additional  loss  of  earnings. 

3.  For  special  damages  for  estimated  expenses 
of  plaintiff  as  the  result  of  defendants'  negligence 
in  the  amount  of  $15,000.00,  and  in  such  additional 
amounts  as  plaintiff  will  incur  for  and  in  connec- 
tion with  further  surgical,  hospital  and  like  treat- 
ment. 

4.  For  costs  of  suit  herein. 

5.  For  such  other  and  further  relief  as  to  the 
Court  may  seem  proper. 
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Dated :  December  9, 1957. 

FREED  &  FREED, 
/s/  By  KURT  W.  MELCHIOR, 

Attorneys  for  Plaintiff. 

Plaintiff  Requests  That  All  Issues  of  Fact  Herein 
Be  Tried  by  a  Jury. 

FREED  &  FREED, 
/s/  By  KURT  W.  MELCHIOR, 

Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  December  26,  1957. 

[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT 

Come  now  the  defendants  Western  Hotels,  Inc., 
a  corporation  and  E.  B.  DeGolia,  and  answering  the 
complaint  on  file  herein,  admit,  deny  and  allege  as 
follows : 

I. 

Answering  Paragraph  I  (b),  these  answering 
defendants  allege  that  they  have  no  information  or 
belief  sufficient  to  enable  them  to  answer  any  or 
all  of  the  allegations  contained  in  that  portion  of 
Paragraph  I  of  said  complaint,  and  basing  their 
denial  upon  the  lack  of  such  information  or  belief, 
deny  said  portion  of  said  Paragraph  I,  both  gen- 
erally and  specifically,  and  all  the  allegations  therein 
contained. 
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Answering  Paragraph  I  (c),  these  answering  de- 
fendants admit  that  at  all  times  therein  mentioned 
defendant  Western  Hotels,  Inc.  was  a  corporation 
doing  business  in  the  State  of  California.  Save  and 
except  as  herein  admitted,  these  answering  defend- 
ants deny  said  Paragraph  I  (c)  both  generally  and 
specifically  and  all  the  allegations  therein  contained. 

II. 

Answering  Paragraphs  IV,  V,  VI,  VIII,  IX,  X, 
XI,  and  XII,  these  answering  defendants  deny  the 
same,  both  generally  and  specifically,  and  all  the 
allegations  therein  contained;  deny  that  plaintiff 
was,  or  will  be  damaged  in  the  sums  of  $75,000.00, 
$1540.00,  $350.00  and  $15,000.00,  or  in  any  other 
sum  or  sums  or  at  all. 

III. 

Answering  Paragraph  XIII,  these  answering  de- 
fendants allege  that  they  have  no  infomiation  or 
belief  sufficient  to  enable  them  to  answer  any  or  all 
of  the  allegations  contained  in  Paragraph  XIII 
of  said  complaint,  and  basing  their  denial  upon  the 
lack  of  such  information  or  belief,  deny  said  Para- 
graph XIII,  both  generally  and  specifically,  and 
all  the  allegations  therein  contained. 

As  and  for  a  Further,  Separate  and  Distinct  Af- 
firmative Defense  to  the  Complaint,  these  answer- 
ing defendants  allege  that  plaintiff  was  negligent 
in  and  about  the  matters  referred  to  in  said  com- 
plaint and  that  such  negligence  on  the  part  of  said 
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plaintiif  proximately  and  concurrently  contributed 
to  the  happening  of  the  accident  and  to  the  in- 
juries, loss  and  damage  complained  of  by  plaintiff, 
if  any  there  were. 

Wherefore,  these  answering  defendants  pray  that 
plaintiff  take  nothing  by  reason  of  the  complaint; 
that  defendants  be  awarded  their  costs  of  suit  herein 
and  such  other  and  further  relief  as  the  Court 
deems  just. 

KEITH,   CREEDE   &   SEDGWICK, 

Attorneys  for  said  Defendants. 

Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :  Filed  January  29,  1958. 


[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S   JUROR'S    QUESTIONS 

1.  Do  any  of  you  or  members  of  your  families 
work  for  or  own  stock  in  any  hotel?  Details. 

2.  Have  any  of  you  or  members  of  your  family 
ever  sued  or  been  sued  over  an  accident  or  personal 
injury? 

3.  Have  any  of  you  or  members  of  your  family 
ever  been  involved  in  an  accident  resulting  in  a 
personal  injury  requiring  hospitalization?  Details. 

4.  Do  any  of  you  have  any  prejudice  against 
women  in  professional  or  Government  jobs? 

5.  Do  or  did  any  of  you,   or  any  members  of 
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your  family,  work  for  or  have  any  interest  in  the 
Royal  Indemnity  Company? 

6.    Have  any  of  you  sei-^'ed  as  members  of  a  trial 
jury  in  this  court  A^ithin  the  past  year? 
Presented  by  Mr.  Melchior. 

[Endorsed] :  Filed  December  29,  1958. 

[Title  of  District  Court  and  Cause.] 

AlVIENDMENT    TO    ANSWER   TO    CONFORM 
TO  PROOF 

Come  now  the  defendants  above  named  and  after 
leave  of  Court  first  obtained,  do  hereby  amend  the 
Answer  to  the  Complaint  heretofore  filed,  as 
follows : 

I. 

Answering  Paragraph  III  of  Plaintiff's  said  Com- 
plaint, these  answering  defendants  deny  the  same, 
both  generally  and  specifically,  and  all  the  allega- 
tions therein  contained. 

Wherefore,  these  answering  defendants  pray  that 
plaintiff  take  nothing  by  her  complaint;  that  de- 
fendants be  awarded  their  costs  of  suit  herein  and 
such  other  and  further  relief  as  the  Court  deems 
just. 

/s/  WALLACE  E.  SEDGWICK, 

KEITH,   CREEDE   &    SEDGWICK, 

Attorneys  for  Defendants. 

[Endorsed]  :  Filed  January  7,  1959. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  REQUESTS  TO  CHARGE 
NUMBERS   1   THROUGH   30 

*  *  *  *  * 

Plaintiff's  Proposed  Instruction  No.  18 
Contributory  Negligence — Unanticipated  Danger 

Contributory  negligence  is  not  imputable  to  a 
plaintiff  for  failing  to  look  out  for  a  danger  which 
she  had  no  reasonable  cause  to  apprehend. 

Laird  v.  T.  W.  Mather,  Inc.,  51  A.  C.  208  at  216. 

Plaintiff's  Proposed  Instruction  No.  19 
Failure  to  Observe  Obvious  Danger 

It  is  possil)le  that  you  may  find  that  the  rug  was 
in  a  dangerous  condition,  but  that  Mrs.  Cohen  might 
have  seen  the  dangerous  condition  of  the  rug  and 
thus  have  avoided  the  accident  by  stepping  around 
it.  But  it  does  not  follow  from  the  fact  that  she 
might  have  seen  this  condition  had  she  looked,  that 
she  was  contributively  negligent  as  a  matter  of 
law.  All  of  the  circumstances  must  be  taken  into 
account  by  you,  and  if  you  find  that  there  was  some 
reasonable  excuse  for  a  failure  by  Mrs.  Cohen  to 
observe  danger  from  the  rug,  her  conduct  may  be 
excused  even  though  the  danger  was  obvious.  It 
was  not  necessarily  negligent  to  fail  to  look  for 
dangers  in  a  hotel  or  business  establishment  when 
the  ordinarily  prudent  person  would  not  in  fact 
expect  to  find  the  condition  where  it  is,  or  where 
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she  is  likely  to  have  her  attention  distracted  as  she 
approached  it. 
Laird  v.  T.  W.  Mather,  Inc.,  51  A.  C.  208  at  215. 

Plaintiff's  Proposed  Instniction  No.  20 
Contributory  Negligence:  Assumption  That  Way 

Is  Clear 
Conceding  for  the  sake  of  argument  that,  if  Mrs. 
Cohen  had  looked  down  in  front  of  her  feet  she 
might  have  noticed  any  dangerous  condition  of  the 
rug,  nevertheless  you  may  find  that  in  the  circum- 
stances she  was  reasonably  justified  in  assuming 
that  her  way  was  unobstructed,  and  that  her  failure 
to  see  it  was  not  necessarily  negligence. 

Laird  v.  T.  W.  Mather,  Inc.,  51  A.  C.  208  at  216. 


*  *  *  *  * 


[Endorsed] :  Filed  January  7,  1959. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  in  favor  of  the  Defendant. 

/s/  DAVID  A.  NICOLAIDES, 
Foreman. 

Filed  January  7,  1957,  at  2  o'clock  and  30  min- 
utes p.m. 

C.  W.  CALBREATH, 
Clerk, 
/s/  By  HOWARD  F.  MAGEE, 
Deputy  Clerk. 

[Endorsed] :  Piled  January  7,  1959. 
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In  tlie  Southern  Division  of  the  United  States  Dis- 
trict Coui*t.,  Northern  District  of  California 

No.  36938-Civil 

LUCY  K.  COHEN,  Plaintiff, 

vs. 
E.  B.  DeOOLIA,  Defendant. 

JUDGMENT  ON  VERDICT 

This  cause  having  come  on  regularly  for  trial  on 
the  29th  day  of  December,  1958,  before  the  Court 
and  a  Jury  of  twelve  persons  duly  impaneled  and 
sworn  to  try  the  issues  joined  herein;  Kurt  W. 
Melchior,  Esq.,  and  Eli  Freed,  Esq.,  appearing  as 
attorneys  for  plaintiff,  and  Wallace  Sedgwich,  Esq., 
and  Scott  Conley,  Esq.,  appearing  as  attorneys  for 
defendants,  and  the  trial  having  been  proceeded 
with  on  December  29  and  30,  1958,  and  January  6 
and  7,  1959,  and  oral  and  documentary  evidence  on 
behalf  of  the  respective  parties  having  been  intro- 
duced and  closed,  and  the  cause,  after  argimients 
by  the  attorneys  and  the  instructions  of  the  Court, 
having  been  submitted  to  the  Jury  and  the  Jury 
having  subsequently  rendered  the  following  verdict, 
which  was  ordered  recorded,  viz:  "We,  the  Jury, 
find  in  favor  of  the  Defendant.  Da^dd  A.  Nicolaides, 
Foreman,"  and  the  Court  having  ordered  that  judg- 
mo7it  bo  entered  herein  in  accordance  with  said  ver- 
dict and  for  costs; 

Now,  therefore,  by  virtue  of  the  law  and  by  rea- 
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son  of  the  premises  aforesaid,  it  is  considered  by 
the  Court  that  plaintiff  take  nothing  by  this  action, 
and  that  defendant  go  hereof  \Yithout  day,  and  that 
said  defendant  do  have  and  recover  of  and  from 
plaintiff  his  costs  herein  expended  taxed  at  $ 

Dated:  January  8,  1959. 

/s/  C.  W.  CALBREATH, 

Clerk. 

Entered  in  Civil  Docket  January  8, 1959. 
[Endorsed] :  Filed  January  8,  1959. 


[Title  of  District  Court  and  Cause.] 

MOTION   FOR   NEW   TRIAL 

Plaintiif  moves  the  court  to  grant  a  new  trial  in 
the  above  captioned  case,  on  the  following  grounds : 

I. 

The  court  committed  prejudicial  error  of  law  at 
the  trial. 

II. 

The  court  committed  prejudicial  error  of  law  at 
the  trial  in  the  admission  and  exclusion  of  evidence. 

III. 

The  court  committed  prejudicial  error  of  law  at 
the  trial  in  excluding  plaintiff's  proffered  expert 
testimony. 
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IV. 

The  court  committed  prejudicial  error  of  law  at 
the  trial  in  permitting  issues  to  be  considered  which 
were  not  reflected  in  the  pleadings. 

V. 

The  court  committed  prejudicial  error  of  law  at 
the  trial  in  ordering  defendant  Western  Hotels,  Inc. 
dismissed  from  the  case.  « 

Wherefore,  plaintiff  prays  that  a  new  trial  be    ■ 
granted  herein. 

Dated :  January  14, 1959. 

FREED  &  FREED, 
/s/  By  KURT  W.  MELCHIOR, 

Attorneys  for  Plaintiff. 

To  Keith,  Creede  &  Sedgwick,  Attorneys  for  De- 
fendant : 

Please  take  notice  that  the  plaintiff  will  bring  the 
above  motion  on  for  a  hearing  before  Honorable 
Willis  W.  Ritter,  United  States  District  Judge,  at 
his  courtroom.  Room  276,  United  States  Court 
House,  7th  and  Mission  Streets,  San  Francisco, 
California,  at  10:00  a.m.  on  Tuesday,  January  27, 
1959,  or  as  soon  thereafter  as  counsel  can  be  heard. 

FREED  &  FREED, 
/s/  By  KURT  W.  MELCHIOR, 
Attorneys  for  Plaintiff. 

Certificate  of  Mailing  Attached. 

[Endorsed] :  Filed  January  15,  1959. 
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United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division,  held  at  the  Court  Room  thereof, 
in  the  City  and  Coim-ty  of  San  Francisco,  on  Tues- 
day, the  27th  day  of  January,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifty-nine. 

Present :  the  Honorable  Willis  W.  Ritter. 

[Title  of  Cause.] 

This  case  came  on  regularly  this  date  for  hearing 
on  motion  for  new  trial.  Ordered  after  hearing,  mo- 
tion for  new  trial  denied. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Lucy  K.  Cohen,  plain- 
tiff above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Nintii  Circuit  from 
the  final  judgment  entered  in  this  action  on  Janu- 
ary 8,  1959,  and  from  the  order  of  dismissal  as  to 
defendant  Western  Hotels,  Inc.  entered  herein  on 
January  6,  1959. 

Dated :  February  25,  1959. 

FREED  &  FREED, 
/s/  By  KURT  W.  MELCHIOR, 
Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  February  26,  1959. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT   OF  POINTS   ON  WHICH 
APPELLANT   INTENDS    TO   RELY 

Appellant  in  the  above-entitled  matter  intends  to 
rely  on  the  following  points  in  the  presentation  of 
her  appeal  herein: 

1.  That  the  District  Court  erred  in  entering 
judgment  for  the  defendants. 

2.  That  the  District  Court  erred  in  permitting 
defendants  to  amend  their  answer  during  the  trial. 

3.  That  the  District  Court  erred  in  dismissing 
defendant  Western  Hotels,  Inc.,  a  corporation,  from 
the  case. 

4.  That  the  District  Court  erred  in  ruling  on  the 
admission  and  exclusion  of  evidence. 

5.  That  the  District  Court  erred  in  unduly  re- 
stricting plaintiff's  proofs. 

6.  That  the  District  Court  erred  in  excluding 
expert  testimony  offered  by  plaintiff. 

7.  That  the  District  Court  erred  in  excluding 
testimony  offered  by  plaintiff  as  to  the  condition  of 
a  Tug  at  the  time  of  trial. 

8.  That  the  District  Court  erred  in  admitting  tes- 
timony offered  by  defendants  as  to  the  condition  of 
the  same  mg  at  the  time  of  trial. 

9.  That  the  District  Court  erred  in  admitting 
testimony  offered  by  defendants  as  to  the  absence 
of  other  accidents  at  the  site  of  this  accident. 

10.  That  the  District  Court  erred  in  excluding 
demonstrations  offered  by  plaintiff. 
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11.  That  the  District  Court  erroneously  charged 
the  juiy  about  the  law  applicable  to  this  case. 

12.  That  the  District  Court  erroneously  charged 
the  jury  that  negligence  by  defendants  would  have 
to  be  at  the  time  of  the  accident  to  be  actionable. 

13.  That  the  District  Court  erroneously  refused 
to  charge  the  jury  on  certain  matters  requested  by 
plaintiff. 

14.  That  the  District  Court  erred  in  unduly  cur- 
tailing examination  of  the  jury  X3anel  on  voir  dire. 

Dated:  March  17,  1959. 

FREED  &  FREED, 
/s/  By  KURT  W.  MELCHIOR, 

Attorneys  for  Appellant. 

CerthScate  of  Mailing  Attached. 
[Endorsed] :  Filed  March  20,  1959. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, hereby  certify  the  foregoing  and  accompany- 
ing dociunents  and  exhibits,  listed  below,  are  the 
originals  filed  in  this  Court  in  the  above-entitled 
case  and  constitute  the  record  on  appeal  herein  as 
designated  by  counsel  for  the  appellant: 

Excerpt  from  docket  entries. 

Complaint. 
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Answer  to  Complaint. 
Aiiiendinent  to  Answer. 

Plaintiff's  Requests  to  Charges  Nos.  1  through  30. 
Requests   for   Questions  to  Be  Asked   of  Jury 
Panel. 
Verdict. 
Judgment. 

Motion  for  New  Trial. 

Minute  Order  Denying  Motion  for  New  Trial. 
Notice  of  Appeal. 
Appeal  Bond. 

Appellant's  Designation  of  Record  on  Appeal. 
Stipulation  to  Amend  Designation. 

Statement  of  Points  Upon  Which  Appellant  In- 
tends to  Rely  on  Appeal. 

Order  Extending  Time  to  Docket  Record  on 
Appeal. 

Reporter's  Transcript  of  Record  on  Appeal. 

Plaintife's  Exhibits:  1,  2,  3,  4,  5,  6,  7,  8,  9,  10, 
10- A,  11,  12,  13,  14,  15,  16,  17  and  18. 

Defendant's  Exhibits  A,  B,  C,  D,  and  E. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  this 
1st  day  of  May,  1959. 

[Seal]  C.  W.  CALBREATH, 

Clerk, 
/s/  By  MARGARET  P.  BLAIR, 
Deputy  Clerk. 
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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

No.  36,938 

LUCY  K.  COHEN,  Plaintiff, 

vs. 

WESTERN  HOTELS,  INC.,  and  E.  B.  DeGOLIA, 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

Before :  Hon.  Willis  M.  Ritter,  Judge. 

Appearances:  For  the  Plaintiff:  Messrs.  Freed 
&  Freed,  by  Kurt  W.  Melchior  and  Eli  Freed.  For 
the  Defendant:  Messrs.  Keith,  Creede  &  Sedgwick, 
by  Wallace  Sedgwick,  Scott  Conley.  [1]* 

December  29,  1958,  et  seq. 

The  Court :    All  right.  You  may  fill  the  jury  box. 
(Whereupon  the  following  prospective  jurors 
were  seated  in  the  jury  box  in  the  order  named, 
and  sworn:) 


*  »  *  *  * 


The  Court:  You  have  been  called  into  the  jury 
box  this  moming.  Ladies  and  Gentlemen,  to  try  the 
case  of  Lucy  K.  Cohen,  plaintiff,  against  the  West- 
em  Hotels,  Inc.,  and  E.  B.  DeGolia. 

The  plaintiff  here  claims  that  the  defendants  were 
negligent  in  that  they  maintained  a  rug  on  the  floor 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 
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of  the  lobby  of  the  Hotel  Maurice  in  such  fashion 
that  she  was  caused  [3]  to  fall  and  injure  herself, 
and  she  seeks  damages. 

I  mention  that  much  about  the  case  for  the  pur- 
pose of  asking  you  folks  if  you  have  heard  about 
this  matter  before  you   came  here   this  morning. 
HaA'C  any  of  you  heard  about  this  case? 
(No  audible  response.) 

Do  any  of  you  knov/  any  of  the  people  at  counsel 
table?  Plaintiff  and  her  counsel  sit  at  the  nearest 
counsel  table  and  defendant  at  the  far  coimsel  table. 
Have  any  of  you  any  connection  with  the  Western 
Hotels,  Inc.,  or  the  Hotel  Maurice?  Yes,  sir? 

Mr.  Harris:  I  travel  on  the  road  and  I  have 
stayed  at  the  Maurice  many  times. 

The  Court :  You  have  stayed  at  that  hotel  many 
times  ? 

Mr.  Harris:    Yes. 

The  Court:    Step  down,  please. 

(Mr.  Harris  excused.  Hartwell  C.  Kennedy 
called  to  the  jury  box,  sworn.) 

The  Court:  Do  you  know  any  of  the  folks  at 
counsel  table? 

Mr.  Kennedy:    N'o,  sir. 

The  Coui-t:  Have  you  had  any  connection  mth 
the  Hotel  Maurice  or  Western  Hotels,  Inc.? 

Mr.  Kennedy:    No.  [4] 

The  Court:  Now,  let's  get  your  occupations, 
please,  starting  with  Juror  No.  1. 

Mr.  Kennedy:    Laboratory  assistant. 

Mr.  Sedgwick :    I  am  sorry,  I  can't  hear. 

Mr.  Kennedy :    Senior  laborator^^  assistant. 
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The  Court:    Next? 

Mr.  Lowe:  Pacific  Gas  and  Electric  Company 
janitor. 

The  Court:    Next? 

Mr.  Perlee:  Safety  engineer  specializing  in 
boilers. 

Mr.  Davis:  I  am  with  the  Associated  Student 
School  in  Berkeley.  I  don't  know  whether  this  is 
the  proper  time,  but  I  would  like  to  ask  for  a  post- 
ponement of  this  duty,  if  I  may,  as  our  current 
inventory  is  going  on. 

The  Court:  Well,  we  will  see  about  that.  What 
is  your  occupation? 

Mr.  Carpenter:    Consulting  engineer. 

The  Court:    Next? 

Mrs.  Ostrander:    Housewife. 

Mr.  Fiedler:    Distributor  of  Signal  Oil  products. 

Mr.  Baker:    Construction  estimator. 

Mr.  Nicolaides:  General  contractor,  Burlingame, 
California. 

Mr.  Manasse:     Self-employed.  I  am  retired.   [5] 

The  Court. :    What  did  you  do  before  you  retired  ? 

Mr.  Manasse:  I  was  a  manufacturer  of  ladies' 
coats. 

The  Court:    Next? 

Mrs.  Lucien:  Clerk  with  the  Internal  Revenue 
Service. 

The  Court:    Next? 

Mr.  Novell :    Tavern  owner. 

The  Court:  Have  any  of  you  folks  ever  been 
involved  in  any  kind  of  jDersonal  injury  action? 
Yes,  sir? 
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A  Juror:    I  haA-e  a  lawsuit  against  me. 

The  Court:     For  personal  injuries'? 

A  Juror:    For  personal  injuries,  yes. 

The  Court:     How  did  it  arise? 

A  Juror:    We  won  the  case. 

The  Court:     What  was  it,  an  automobile  case? 

A  Juror:  It  was  a  salesman  who  was  hurt  in 
the  establishment. 

The  Court:    How  was  he  hurt? 

A  Juror:  I  don't  know,  but  I  know  he  claimed 
he  was  hurt,  but  he  lost  the  case. 

The  Court:    Maybe  he  wasn't  hurt. 

A  Juror:    I  guess  so. 

The  Court :  Do  you  think  that  circumstance  would 
affect  your  judgment  one  way  or  the  other  in  this 
lawsuit?  [6] 

A  Juror:    I  don't  believe  so. 

The  Court :  I  will  say  to  you,  Ladies  and  Gentle- 
men, that  if  you  are  selected  on  this  jury  it  will 
be  your  duty  to  try  these  issues  fairly  and  impar- 
tially without  any  bias  or  prejudice,  any  sympathy 
or  passion  of  any  kind  or  nature  whatsoever.  It 
will  be  your  duty  under  your  oaths  to  tiy  these  is- 
sues on  the  evidence  which  will  be  received  here 
in  the  form  of  testimony  from  sworn  witnesses  and 
perhaps  from  exhibits  in  the  case,  and  you  are  to 
decide  these  issues  on  that  evidence  and  that  evi- 
dence alone,  paying  heed,  of  course,  to  the  instruc- 
tions which  the  Court  will  give  you  with  respect  to 
the  law. 

Is  there  any  of  you  here  for  any  reason  of  any 
character  at  all  of  which  you  now  think  who  feels 
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he  or  she  cannot  perform  this  jury  duty  as  I  have 
just  instructed  you  it  will  be  your  duty  to  do? 
(No  audible  response.) 

The  Court:  Is  there  any  circumstance  of  any 
kind  that  you  think  might  embarrass  you  or  that 
you  think  might  aifect  your  judgment  so  that  you 
could  not  decide  the  case  fairly  and  impartially  from 
the  evidence'? 

(No  audible  response.) 

The  Court:  All  right,  gentlemen,  do  you  have 
any  suggestions? 

Mr.  Melchior:  I  left  some  questions  with  the 
Clerk,  your  Honor. 

The  Court:  Yes.  Well,  I  never  give  them  when 
they  are  handed  up  to  me.  I  tiy  to  handle  the  thing 
in  a  general  kind  of  way.  If  you  have  anything  in 
particular  you  want  me  to  ask  them  about,  I  will 
see  about  it. 

Mr.  Melchior:  I  would  like  to  know  how  the 
jurors  feel  about  women  in  professional  capacities 
and  in  Government  jobs? 

The  Court.:  No,  I  am  not  going  to  ask  that  spe- 
cifically. I  have  told  them  they  are  not  to  have  any 
bias  or  prejudice,  and  that  they  are  to  decide  this 
case  on  the  evidence  only  and  lay  aside  any  passion, 
prejudice  or  sympathy. 

Mr.  Sedgwick :  I  have  no  suggestions,  your  Honor. 
The  Court:  Exercise  your  challenges. 

Mr.  Melchior:    Plaintiff  will  excuse  Mr.  Novell. 
(Ralph  J.  Novell  excused.  Frederick  L.  Win- 
son  called  to  the  jury  box  and  sworn.) 

The  Court :    I  assume  you  have  been  in  the  court 
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room  all  the  time  I  have  been  talking  to  this  jury, 
is  that  correct? 

Mr.  Winson:    Yes,  sir. 

The  Court :  Have  you  heard  what  the  Court  has 
had  to  say? 

Mr.  Winson:    Yes,  sir. 

The  Court:  Do  you  know  anybody  ait  counsel 
table?  [8] 

Mr.  Winson:  I  have  met  Mr.  Sedgwdck  in  busi- 
ness years  ago. 

Mr.  Sedgwick:    Yes,  your  Honor. 

The  Court:  How  well  do  you  know  Mr.  Sedg- 
wick? 

Mr.  Winson:    Not  well. 

The  Court:  Did  he  ever  do  any  work  for  you 
or  your  firm? 

Mr.  Winson:    No,  sir. 

The  Court:  Do  you  think  your  acquaintance  with 
counsel  is  such  that  you  could  not  fairly  and  im- 
partially try  these  issues  from  the  evidence? 

Mr.  Winson:    I  do  not. 

The  Court:    What  is  your  occupation? 

Mr.  Winson:    Realtor. 

The  Court:    All  right,  gentlemen. 

Mr.  Melchior:  I  would  like  to  know  under  what 
circumstances  the  gentleman  met  Mr.  Sedgwick. 

The  Court:    Yes,  tell  us  about  tha/t. 

Mr.  Winson :  We  talked  about  moving  his  of- 
fices. We  didn't  do  it. 

The  Court:  That  was  in  relation  to  your  real 
estate  business? 

Mr.  Winson:    That's  right,  sir. 
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The  Court:    How  long  ago  was  that? 

Mr.  Wiiison:    A  year  and  a  half.  [9] 

Mr.  Sedgwick:  I  think  it  was  about  twice  that 
long. 

Mr.  Winson:    It  was. 

The  Court:  Well,  all  right.  Do  you  have  any 
other  suggestions  ? 

Mr.  Melchior:     No,  your  Honor. 

The  Court:    Exercise  your  challenge. 

Mr.  Sedgwick:  We  will  excuse  Mr.  Perlee,  your 
Honor,  please. 

(Melvin  S.  Perlee  excused.  Lillian  H.  Hen- 
derson called  to  the  jury  box,  sworn.) 

The  Court:     What  is  your  occupation? 

Mrs.  Henderson:    Housewife. 

The  Court :    What  does  your  husband  do  ? 

Mrs.  Henderson:  He  is  division  manager  for  a 
large  trucking  concern. 

The  Court:  You  have  been  in  the  courtroom 
while  the  Court  has  been  questioning  the  jurors? 

Mrs.  Henderson:    Yes,  I  have. 

The  Court:    You  heard  what  I  said  to  them? 

Mrs.  Henderson:    Yes,  sir. 

The  Court:  Have  I  mentioned  anything  that  you 
think  might  affect  your  judgment  one  way  or  the 
other? 

Mrs.  Henderson:    No,  sir. 

The  Court :  You  heard  the  Court  say  it  would  be 
[10]  your  duty  to  try  the  issues  fairly  and  impar- 
tially, laying  aside  all  passion  and  prejudice  and 
sympathy  ? 

Mrs.  Henderson:    Yes,  sir. 
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The  Court:  And  decide  this  case  only  on  the 
evidence  that  will  be  received  here? 

Mrs.  Henderson:    Yes. 

The  Court:  Do  you  know  any  of  the  people  at 
counsel  table? 

Mrs.  Henderson:    No,  sir. 

The  Court :  Ever  been  around  the  Maurice  Hotel  ? 

Mrs.  Henderson:    No,  sir. 

The  Court:  Has  anyone  else  on  this  jury  ever 
been  around  the  Maurice  Hotel,  been  a  guest  there  ? 
Or  are  any  of  you  connected  with  the  Western 
Hotels  Corporation? 

(No  audible  response.) 

The  Court:    All  right. 

Mr.  Melchior :  If  your  Honor  please,  your  Honor 
has  not  inquired  of  the  jurors  with  respect  to  the 
other  defendant,  Mr.  DeGrolia. 

The  Court:    What  is  his  relation? 

Mr.  Melchior:    He  is  the  owner  of  the  hotel. 

The  Court:  Do  you  know  Mr.  E.  B.  DeGolia, 
who  is  said  to  be  the  owner  of  the  Maurice  Hotel  ? 

A  Juror:    I  met  him  some  years  ago. 

The  Court:     How  long  ago?  [11] 

A  Juror :    Four  years  ago,  five  years  ago. 

The  Court:  Is  your  acquaintanceship  with,  him 
such  that  you  think  your  judgment  might  be  af- 
fected one  way  or  the  other  in  this  case  for  or 
against  the  plaintiff  or  for  or  against  the  hotel? 

A  Juror:    It  is  not. 

The  Court:    All  right. 

Mr.  Melchior:    We  will  excuse  Mr.  Winson. 
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(Frederick  L.  Winson  excused.  Vincent  B. 
Jolinson  called  to  the  jury  box,  sworn.) 

The  Court:  Have  you  been  in  the  courtroom 
while  the  court  has  been  questioning  the  jury  ? 

Mr.  Johnson:    Yes. 

The  Court:  You  have  heard  what  I  have  had  to 
say,  is  that  correct? 

Mr.  Johnson :    Yes. 

The  Court.:    What  is  your  occupation? 

Mr.  Johnson :  Manufacturer's  representative,  con- 
tractor. 

Mr.  Sedgwick:    I  am  sorry,  I  didn't  hear. 

The  Court:  Manufacturer's  representative  and 
contractor.  What  company  do  you  represent? 

Mr.  Johnson:    Vince  Johnson  Metal  Specialties. 

The  Court:  Have  you  ever  been  in  the  Maurice 
Hotel?  [12] 

Mr.  Johnson:    No. 

The  Court:  Are  you  connected  wi'th  now  or  ever 
been,  with  the  Western  Hotels,  Inc.,  the  Maurice 
Hotel  or  Mr.  E.  B.  DeGolia,  who  is  said  to  be  the 
owner  of  the  hotel? 

Mr.  Johnson:    No. 

The  Court:  Are  you  acquainted  with  anybody  at 
counsel  table? 

Mr.  Johnson:    No. 

The  Court:    Ever  been  engaged  in  any  kind  of 
personal  injury  lawsuit? 
j     Mr.  Johnson:    No. 

I     The  Court:    Has  anybody  else  here?  Yes? 
'     A.     Juror :  Automobile  accident.  I  was  defendant. 

The  Court:    In  an  automobile  accident? 
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A  Juror:    Yes,  sir. 

The  Court:    Anyone  else  been  involved  in  a  law- 
suit arising  from  personal  injury'? 
(No  audible  response.) 

The  Court:  Do  you  folks  think  that  your  expe- 
riences in  that  lawsuit  would  affect  your  judgment 
one  way  or  the  other  in  this  one  ?  Do  you  think  you 
might  be  biased  or  prejudiced  either  for  or  against 
the  plaintiff  or  for  or  against  the  defendant  in  this 
case? 

A  Juror:    No.  [13] 

The  Court:  No.  7,  I  wish  you  would  speak 
audibly  so  the  Court  Reporter  can  get  it.  Do  you 
think  you  can  sit  in  this  case  and  render  a  fair  and 
impartial  judgment? 

Mr.  Fiedler:    Yes,  I  do. 

The  Court:    What  is  that? 

Mr.  Fiedler:    Yes,  I  can  render  a  judgment. 

Mr.  Sedgwick:    I  am  sorry,  I  didn't  hear. 

The  Court:  He  said  he  thousrht  he  could  sit  in 
this  case  and  render  a  judgment  fairly  and  impar- 
tially, without  any  bias  or  prejudice  of  any  kind  or 
nature.  Is  that  correct,  Mr.  Baker? 

Mr.  Baker:    That  is  correct. 

The  Court:    All  right.  Exercise  your  challenge. 

Mr.  Sedgwick:  We  will  excuse  Mr.  Manasse, 
Juror  No.  10. 

(Herbert  L.  Manasse  excused.  Rose  M.  Cohn, 
called  to  the  jury  box,  sworn.) 

The  Court :    What  is  your  occupation  ? 

Mrs.  Cohn:    Housewife. 
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The  Court :    What  does  your  husband  do  ? 

Mrs.  Cohn :    Moving  picture  operator. 

The  Court:  Do  you  know  any  of  the  folks  at 
counsel  table? 

Mrs.  Cohn:    No,  sir. 

The  Court :  Are  you  acquainted  with  the  Maurice 
Hotel?  [14] 

Mrs.  Cohn:    No,  sir. 

The  Court:  Have  you  ever  been  connected  with 
Western  Hotels,  Inc.  ? 

Mrs.  Cohn:    No. 

The  Court:    Do  you  knoow  Mr.  E.  G.  DeGrolia? 

Mrs.  Cohn:    No. 

The  Court:  Have  you  been  in  the  courtroom 
while  the  court  has  been  talking  to  the  jurors  ? 


Mrs.  Cohn 
The  Court 
Mrs.  Colm 
The  Court 


Yes. 

Did  you  hear  what  the  Court  said? 
Yes,  sir. 

Any  reason  why  you  can't  sit  in  this 
trial  and  render  a  fair  and  impartial  verdict? 

Mrs.  Colm:  I  have  had  a  personal  injury,  an 
automobile  accident. 

The  Court:    Do  you  think  that  would  affect  your 
judgment  one  way  or  the  other? 
Mrs.  Cohn:    No. 

The  Court:    Were  you  seriously  hurt? 
Mrs.  Cohn :    Well,  not  too  bad,  but  then  I  didn't 
come  to  court  at  all. 

The  Court :  I  will  ask  all  of  you,  each  and  every 
one  of  you,  this  question  again :  Is  there  any  reason 
at  all  of  which  you  are  now  conscious  which  you 
presently  think   [15]   might  affect  your  judgment 
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one  way  or  the  other  in  this  lawsuit  so  that  you 
could  not  fairly  and  impartially  try  the  issues  on 
the  evidence? 

(No  audible  response.) 

The  Court:    All  right,  gentlemen. 

Mr.  Melchior:  The  plaintiff  will  excuse  Mr. 
Fiedler,  Juror  No.  7. 

(Arthur    W.    Fiedler    excused.    Theresa    K. 
Moran  called  to  the  jury  box,   sworn.) 

The  Court:  Have  you  been  in  the  courtroom 
while  the  Court  has  been  questioning  the  jury? 

Mrs.  Moran:    Yes. 

The  Court:    Have  you  heard  what  I  said? 

Mrs.  Moran:    Yes. 

The  Court:  Are  you  acquainted  with  anybody  at 
the  counsel  table? 

Mrs.  Moran:    No,  sir. 

The  Court:  Are  you  acquainted  at  all  with  the 
Hotel  Maurice? 

Mrs.  Moran:    No,  I  am  not. 

The  Court:    Or  the  owner,  Mr.  DeGolia? 

Mrs.  Moran:    No. 

The  Court:  Have  you  ever  been  involved  in  a 
personal  injury  action? 

Mrs.  Moran :    I  haven't.  [16] 

The  Court:  Any  reason  why  you  can't  sit  fairly 
and  impartially  and  decide  this  case  on  the  eYi- 
dence  ? 

Mrs.  Moran:     No. 

The  Court :    What  is  your  occupation  ? 

Mrs.  Moran:    Housewife. 

The  Court :    Your  husband  ? 

Mrs.  Moran :   He  is  Business  Administrator  at  the 
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Laguna  Honda  Home,  the  City  and  County  of  San 
Francisco. 

The  Court:  All  right,  gentlemen.  The  plaintiff 
has  exhausted  his  challenges. 

Mr.  Sedgwick:  We  will  excuse  Mrs.  Cohn,  if 
your  Honor  please. 

(Rose  M.  Cohn  excused.  Sheldon  D.  Smith 
called  to  the  jury  box,  sworn.) 

The  Court:    What  is  your  occupation? 

Mr.  Smith:  I  am  with  Pan  American  Mainte- 
nance Schedule. 

The  Court:  Do  you  know  any  of  the  folks  at 
counsel  table'? 

Mr.  Smith:    No,  I  do  not. 

The  Court:  Have  you  heard  of  this  action  be- 
fore? 

Mr.  Smith:    No. 

The  Court :  Are  you  acquainted  with  the  Maurice 
Hotel  or  its  proprietor? 

Mr.  Smith:    No.  [17] 

The  Court:  Is  there  any  reason  why  you  think 
you  could  not  decide  the  issues  fairly  and  impar- 
tially, without  bias  or  prejudice,  for  or  against  this 
plaintiff  or  for  or  against  the  defendant? 

Mr.  Smith:    No. 

The  Court:    All  right.  Swear  the  jury. 

(Thereupon,  the  jury  was  sworn  and  an  open- 
ing statement  was  made  by  counsel  for  the 
plaintiff.) 

Mr.  Sedgwick:  If  your  Honor  please,  may  we 
reserve  our  opening  statement  until  the  close  of  the 
plaintiff's  case? 

The  Court:    You  may.  Call  your  witness. 
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GENE  MAURA  COHEN 

called  as  a  witness  on  behalf  of  the  plaintiff,  sworn. 

Direct  Examination 

The  Clerk:  Please  state  your  name,  your  ad- 
dress and  your  occupation  to  the  court  and  to  the 
jury. 

The  Witness:  Gene  Maura  Cohen,  2827  Hurst 
Terrace,  N.W.,  Washington,  D.  C. 

Q.     (By  Mr.  Melchior) :  Have  you  an  occupation  ? 

A.    Yes.  I  am  a  student. 

Q.     Miss  Cohen,  how  old  are  you  ? 

A.     I  am  19  years  old.  [18] 

Q.    What  is  your  occupation,  again  ? 

A.     I  am  a  college  student. 

Q.     Where? 

A.  At  the  University  of  Rochester  in  New  York 
State. 

Q.  Are  you  related  in  any  way  to  Mrs.  Cohen, 
the  plaintiff  in  this  action? 

A.     I  am  her  daughter. 

Q.  Calling  your  attention  to  October  14,  1957,  do 
you  recall  that  date?  A.     Yes,  I  do. 

Q.  Where  were  you  at  or  about  7  o'clock  in  the 
morning  of  that  day? 

A.  We  were  in  the  Hotel  Maurice  in  San  Fran- 
cisco. 

Q.     How  did  you  happen  to  be  there? 

A.  We  were  staying  in  San  Francisco  at  the 
close  of  a  trip  which  my  mother  and  I  had  made 
for  the  past  week.  I  had  been  working  and  study- 
ing in  Albuquerque,  New  Mexico,  for  the  summer, 
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because  I  wanted  to  find  out  whether  this  was  the 
phice  I  w^anted  to  work.  My  father  had  done  most 
of  his  work  among  the  Indians  of  the  Southwest 
and  I  wanted  to  do  so  also.  My  mother  came  to 
meet  me  at  the  end  of  this  two  months'  period  that 
I  Avas  in  Albuquerque,  and  together  we  were  going 
to  make  a  trip  to  some  places  we  had  visited  with 
my  father. 

Mr.  Sedgwick :  May  I  interrupt,  counsel  ?  I  have 
difficulty  hearing  this  witness.  May  I  ask  Miss 
Cohen  to  speak  louder?  [19] 

The  Court:  Of  course.  Unfortunately  the  acous- 
tics aren't  too  good  in  this  courtroom.  If  you  will 
try  to  lift  your  voice  a  little,  Miss  Cohen. 

The  Witness:  I  will  try  to  speak  louder.  Would 
you  like  me  to  repeat  anything  I  have  said*? 

The  Court:    No.  That  is  all  right. 

The  Witness  (Continuing)  :  Well,  we  had  made 
a  trip  for  a  week  together  by  bus  from  Albuquer- 
que, New  Mexico,  to  San  Francisco,  revisiting  some 
of  the  places  we  had  visited  with  my  father  seven 
years  before.  We  arrived  in  San  Francisco  the  night 
before,  and  our  plan  was  to  leave  next  morning  in 
order  to  meet  my  sister,  who  was  finishing  work  at 
a  music  camp  on  the  East  Coast. 

Q.  (By  Mr.  Melchior) :  Where  were  you  stay- 
ing in  San  Francisco? 

A.     At  the  Maurice  Hotel. 

Q.    How  long  had  you  been  at  the  Maurice  Hotel  ? 

A.     We   arrived   in   San   Francisco    at   about   5 
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o'clock  the  night  before  the  accident  occurred  and 

checked  into  the  Maurice  Hotel. 

Q.  Had  you  ever  been  to  the  Maurice  Hotel 
before?  A.    No,  sir. 

Q.  Now,  do  you  recall  what  the  lobby  of  the 
Maurice  Hotel  looked  like  at  7  o'clock  in  the  morn- 
ing of  August  14,  1957?   [20]  A.     Yes,  I  do. 

Q.  Will  you  tell  the  jury  what  the  lobby  looked 
like  at  that  time? 

A.  Well,  as  you  come  down  the  elevator  from 
the  upstairs,  you  arrive  in  a  lobby.  The  desk  is  to 
the  left  in  the  back  of  the  lobby.  The  elevators  are 
on  the  rear  floor  of  the  lobby,  on  the  left  side. 

As  you  come  out  of  the  elevator  you  are  in  the 
main  part  of  the  lobby  looking  towards  the  doors 
on  the  street. 

This  lobby  has  in  the  center  of  it  two  pillars  for 
support,  and  on  the  floor  are  two  rugs,  one  on  the 
near  side  of  the  pillars  and  one  on  the  far  side. 

Q.  Will  you  describe  to  us  the  kind  of  rugs  that 
were  in  the  lobby  that  morning? 

A.  Well,  it  was  not  wall-to-wall  carpeting.  They 
were  separate  rugs. 

Q.  Now,  who  arrived  in  the  lobby  first;  you  or 
your  mother? 

A.     My  mother  was  in  the  lobby  before  I  was. 

Q.  Then  shortly  after  7  o'clock  did  there  come 
a  time  when  you  anived  in  the  lobby? 

A.     That  is  correct. 

Q.     From  where  did  you  arrive  in  the  lobby? 

A.     I  came  dowm  from  our  room  upstairs  on  the 
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elevator.  [21]  My  mother  was  waiting  in  the  lobby 

for  me. 

Q.     And  what  happened  next? 

A.  Well,  we  began  to  walk  towards  the  cab 
which  was  parked  in  front  of  the  door  in  the  street. 

Q.  Describe  the  route  that  you  took,  where  you 
walked  and  where  your  mother  walked. 

A.  Well,  we  walked  through  the  main  part  of 
the  lobby  between  these  two  pillars,  which  is  where 
most  of  the  traffic  takes  place  in  the  lobby  of  the 
hotel.  My  mother  was  preceding  me  by  about  three 
steps,  walking  towards  the  cab. 

Q.  Do  you  recall  what  your  mother  was  wearing 
and  carrying  at  the  time? 

A.  Yes,  I  do.  She  was  wearing  a  gray,  two-piece 
dress  with  a  jacket,  regular  black  shoes,  a  woman's 
pocketbook  and  a  small  bag  on  her  arm. 

Q.  And  as  you  walked  through  the  lobby  did 
anything  unusual  occur? 

A.  Yes.  As  we  got  to  the  edge  of  the  second  rug 
in  the  front  of  the  lobby  my  mother's  toe  caught 
in  one  of  the  folds  of  the  rug,  and  she  pitched  for- 
ward and  tried  to  keep  her  balance,  kept  walking 
forward  as  she  was  trying  to  keep  her  balance,  and 
she  wasn't  able  to  regain  it,  and  sprawled  in  the 
door\vay  and  hit  her  knee  against  the  doorsill  of 
the  entrance. 

Q.     Did  you  see  this  happen?  [22] 

A.     Yes,  I  did. 

Q.  Where  were  you  at  the  time  that  this  hap- 
pened ? 
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Q.  AVhere  were  you  at  the  time  that  this  hap- 
pened ? 

A.  I  was  behind  my  mother,  and  when  I  saw 
her  begin  to  trip  I  suppose  I  couldn't  move  for  the 
first  second  or  so  because  my  reaction  was  slow,  and 
then  I  tried  to  go  around  to  the  side  so  I  could 
catch  her  from  the  front,  but  I  wasn't  able  to  do 
this  in  time  and  she  fell  before  I  could  get  there. 

Q.  Will  you  describe  your  mother's  conduct  at 
the  instant  that  her  foot  caught  as  you  have  de- 
scribed it? 

A.  Well,  she  was  walking  in  a  normal  manner 
and  then  pitched  forward.  She  tried  to  catch  her- 
self, but  couldn't  and  fell. 

Q.  And  did  you  see  where  she  landed  and  with 
what  part  of  her  body  she  landed  ? 

A.     I  said  she  landed  in  the  doorway  with  her 

knee  hitting  the  doorsill  as  she  landed  there.  [23] 
***** 

Q.  Now,  calling  your  attention  to  the  morning 
after  the  accident,  August  15,  1957,  did  you  return 
to  the  Maurice  Hotel  that  morning? 

A.    Yes,  I  did. 

Q.     And  who  was  with  you? 

A.     You  were  and  the  photographer,  Mr.  Loh 
man.   [25] 


*  *  * 


I 


Q.  (By  Mr.  Melchior)  :  Miss  Cohen,  before  re- 
cess you  said  on  the  morning  after  the  accident  you 
returned  to  the  hotel,  and  who  was  present  mth 
you? 
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A.    You  were  and  the  photographer,  sir. 

Q.  At  that  time  were  photogi^aphs  of  the  lobby 
taken?  A.     That  is  correct. 

Q.  Did  you  have  any  part  in  the  taking  of  those 
photographs'?  A.    Yes,  I  did. 

Q.     AYhat  did  you  do  ? 

A.  I  showed  you  and  the  photographer  the  con- 
dition of  the  rug  at  the  time  of  my  mother's  acci- 
dent. 

Q.  When  were  the  pictures  taken  with  respect 
to  your  demonstration'? 

A.  These  were  taken  after  I  had  showed  you 
what  the  rug  looked  like  just  at  the  time  of  the 
accident.  [26] 

The  Clerk:  Plaintiff's  Exhibits  1,  2,  3  and  4 
marked  for  identification. 

(Photographs  marked  Plaintiff's  Exhibits  1, 
2,  3  and  4  for  identification.) 

Q.  (By  Mr.  Melchior)  :  Miss  Cohen,  I  will  show 
you  Plaintiff's  Exhibit  1  and  ask  you  if  you  rec- 
ognize it. 

A.  Yes,  I  do.  This  is  the  lobby  of  the  Hotel 
Maurice  looking  out  toward  the  street  doors. 

Q.  Now,  can  you  tell  us  whether  or  not  that  is 
a  likeness  of  the  scene  as  it  was  photographed  on 
the  morning  of  August  15,  1958  ?  A.    Yes. 

Mr.  Sedgwick:  Just  a  moment,  your  Honor,  I 
object  to  that  as  immaterial  as  to  what  it  looked 
like  on  August  15th.  If  she  testified  that  is  the  way 
it  looked  as  she  saw  it  before  the  accident,  I  would 
have  no  objection. 
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Mr.  Melchior:  She  has  already  testified  on  that 
morning  she  made  a  point  of  reconstructing  the 
accident^ — reconstnicting  the  lobby  as  it  was  at  the 
time  of  the  accident. 

Mr.  Sedgwick:  I  am  not  sure  I  understood.  Did 
you  say  "reconstruct"? 

The  Couii; :  Yes,  he  says  this  lady  had  a  part  in 
fij^ing  the  lobby,  reconstnicting  it  so  that  it  looked 
like  it  did  on  the  morning  of  the  accident  and  then 
they  made  the  photographs.  [27] 

Mr.  Sedg'MTLck:  I  withdraw  my  objection,  your 
Honor. 

Q.  (By  Mr.  Melchior)  :  Is  this  a  picture  taken 
at  that  time  ?  A.     That's  right. 

Q.  Is  that  how  the  lobby  looked  on  the  morning 
of  the  accident,  just  at  the  time  of  the  accident? 

A.    Yes,  it  is. 

Q.  I  will  show  you  Plaintiff's  Exhibit  2  for 
identification  and  ask  you  what  that  is. 

A.  This  is  a  closeup  of  the  rug  in  question  and 
the  front  of  the  lobby  of  the  hotel. 

Q.  And  can  you  state  the  circumstances  under 
which  this  picture  was  taken? 

A.     This  ]>icture  was  taken  at  the  same  time. 

Q.  And  can  you  state  whether  or  not  this  was 
also  done  pursuant  to  your  reconstruction  of  the 
scene  of  the  accident  at  the  time  of  the  accident? 

A.     Yes,  that  is  correct. 

Q.     Is  it  such  a  reconstruction?  A.     Yes. 

Q.  I  will  show  you  Plaintiff's  Exhibit  3  for 
identification  and  ask  you  what  that  is. 
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A.  This  is  a  closeup  shot  of  the  doorsill  at  the 
front  of  the  hotel,  on  which  my  mother's  knee  hit 
as  she  fell. 

Q.    When  was  this  picture  taken?  [28] 

A.  This  was  taken  at  the  same  time,  the  day 
after  the  accident. 

Q.  And  is  that  also  a  reconstruction  exactly  of 
how  that  part  of  the  lobby  appeared  at  the  time  of 
the  accident?  A.    Yes. 

Q.  I  will  show  you  Plaintiff's  Exhibit  4  for 
identification  and  ask  you  what  this  is. 

A.  This  is  a  closeup  of  the  rug  as  it  looked  when 
we  reconstructed  to  appear  as  it  did  at  the  time  of 
the  accident. 

Q.  I  will  ask  you  with  respect  to  Plaintiff's 
Exhibits  1,  2,  3  and  4  whether  these  are  pictures 
of  the  scene  of  the  accident  exactly  as  it  appeared 
at  the  time  of  the  accident. 

A.     Yes,  as  nearly  as  I  could  reconstruct  it. 

Mr.  Melchior:  I  offer  in  evidence  Plaintiff's 
Exhibits  1,  2,  3  and  4. 

Mr.  Sedgwick:    No  objection. 

The  Court:    Received. 

(Plaintiff's  Exhibits  1,  2,  3  and  4  for  identi- 
fication were  received  in  evidence.) 

Q.  (By  Mr.  Melchior)  :  Miss  Cohen,  I  am  going 
to  hand  you  a  pencil  and  ask  you  to  mark  on  the 
photographs  the  edge  of  the  rug  at  the  point  where 
your  mother  fell  and  to  mark  the  place  where  she 
landed  after  the  fall. 
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Mr.  Sedgwick:  Excuse  me,  your  Honor,  may  I 
step  over  here?  [29] 

The  Court:    Surely.  Has  counsel  seen  these? 

Mr.  Sedgwick:    Yes. 

The  Witness  (Indicating) :  This  is  the  general 
area. 

Q.  (By  Mr.  Melchior)  :  Mark  an  "X"  at  that 
point. 

Mr.  Sedgwick :  May  I  ask  what  "X"  is  supposed 
to  represent? 

Mr.  Melchior :    Put  your  initials  by  this. 

(Witness  marking  photographs  as  requested.) 

Mr.  Melchior:  Plaintiff  has  marked  Exhibit  2 
as  the  place  where^ — what  happened? 

The  Witness:  This  is  approximately  the  place 
where  my  mother's  toe  caught  in  the  rug  and  where 
she  tripped.  Do  you  want  me  to  also  mark  the  place 
where  she  landed? 

Mr.  Melchior:  Well,  I  think  you  can  mark  that 
on  some  other  picture. 

The  Court:  All  right.  Xow  what  do  you  want 
her  to  do? 

Mr.  Melchior:  I  want  her  to  mark  the  other 
picture,  where  she  landed.  This  is  on  Plaintiff's 
Exhibit  3. 

The  AVitness:  This  would  be  approximately 
where  her  knee  landed. 

(Exhibits  handed  to  the  juiy.) 

Q.  (By  Mr.  Melchior)  :  Miss  Cohen,  at  the  time 
these  pictures  were  taken  did  anyone  come  over  to 
join  the  party,  you,  the  photographer  and  me?  [30] 
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A.     Yes,  the  bellman  did.  He  came  over  there. 

Q.     How  did  you  know  it  was  a  bellman? 

A.  It  was  the  same  person  who  had  carried  our 
bags  and  assisted  us  the  night  before  and  that 
morning  when  we  were  checking  out. 

Q.     And  how  was  he  dressed? 

A.  In  a  regular  bellman ^s  uniform  with  the  name 
of  the  hotel  on  it. 

Q.  At  that  time  was  there  anyone  else  present 
other  than  yourself  and  the  photographer  and  the 
bellman  and  I? 

A.     No,  these  were  the  only  people  around. 

Q.  Was  anything  said  at  that  time,  and  state 
who  said  what? 

Mr.  Sedgwick:  Just  a  minute.  I  am  going  to 
object  to  a  general  question  of  that  kind  on  the 
groimd  that  it  calls  for  hearsay  and  is  plainly  self- 
serving. 

Q.  (By  Mr.  Melchior)  :  Let  me  ask  you  this: 
Did  the  bellman  say  anything  at  that  time? 

A.    Yes. 

Mr.  Sedgwick:  Just  a  moment.  We  will  object 
to  that  without  a  proper  foundation,  your  Honor. 

The  Court:  Yes.  Lay  your  foundation,  counsel, 
that  is,  when  and  where  and  who  was  present. 

Mr.  Melchior:  I  think  that's  in  the  record,  your 
Honor. 

Q.    What  time  did  this  happen  and  what  place? 

A.  This  was  in  the  lobby  of  the  Hotel  Maurice 
on  the  morning  after  the  accident  occurred.  It  was 
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about  10 :30  or  11 :00  o'clock  in  the  morning,  and  the 

people  that  I  have  named  were  in  the  party. 

The  Court:    Who  were  they? 

The  Witness:  You  (indicating  Mr.  Melchior)  and 
the  photographer  and  myself,  and  at  that  time  we 
were  joined  by  the  bellman  who  came  over  to  our 
party. 

The  Court :    Don't  tell  us  yet  what  he  said. 

Mr,  Sedgwick:  If  your  Honor  please,  can  we 
know  the  bellman's  name  and  the  photographer's 
name  ? 

Q.  (By  Mr.  Melchior) :  Do  you  know  the  bell- 
man's name? 

A.  The  bellman's  name  was  Mr.  Carter  and  the 
photographer  is  Mr.  Lohman. 

Q.     Do  you  know  my  name? 

A.     Mr.  Melchior. 

Mr.  Sedgwick:  I  didn't  get  the  photographer's 
name. 

The  Court:    Lohman. 

Mr.  Melchior:    L-o-h-m-a-n. 

Q.  What,  if  anything,  did  the  bellman  say  at 
that  time? 

A.  The  bellman  came  to  the  place  where  our 
party  was  and  said,  "Well,  if  it  makes  any  differ- 
ence, I  make  a  point  of  watching  this  rug  and  see- 
ing that  when  it  gets  bunched  up  it  does  not  stay 
in  a  dangerous  condition." 

Q.     Did  anyone  else  say  anything  at  that  point? 

A.  After  he  volunteered  this  information  [32] 
Mr.  Melchioi'  asked  him  if  this  happened 
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Mr.  Sedgwick:  Just  a  moment.  Are  you  going 
to  testify  to  something  Mr.  Melchior  said? 

Mr.  Melchior:  Don't  say  what  I  said.  Did  I  say 
something  ? 

The  Witness:    Yes. 

Q.  (By  Mr.  Melchior)  :  And  as  a  result  of  that 
did  the  bellman  say  anything  else? 

A.  Yes.  The  hellman  said,  "This  happens  pretty 
regularly,  and  I  make  a  point  of  w^atching  it  regu- 
larly and  straighten  it  out  when  it  bimches  up  in 
a  dangerous  condition." 

Mr.  Sedgwick:  Just  a  moment.  May  I  move  to 
strike  the  "dangerous  condition"  unless  she  says 
it  is  what  the  man  said? 

The  Witness:  Yes,  this  is  what  the  hellman 
said. 

Mr.  Sedg^vick:    All  right. 

Q.  (By  Mr.  Melchior) :  Did  anyone  else  say 
anything?  Don't  state  what  was  said,  but  just  state 
whether  anyone  else  said  anything  else  after  the 
bellman  made  that  last  statement. 

A.    Not  to  the  bellman. 

Q.     Did  the  bellman  say  anything  after  that? 

A.  Yes.  He  said  that  when  a  man's  heel  catches 
on  the  rug  the  edge  of  the  rug  may  be  raised. 

Q.     Did  he  say  anything  else  after  that?  [33] 

A.  He  said  that  that  happens  pretty  regularly, 
that  the  carpet  can  become  raised. 

Q.     Did  he  say  anything  else  after  that? 

A.  Perhaps  in  answer  to  further  remarks  by 
our  party,  but  I  don't  remember  anything  else. 

Q.    Now,  can  you  describe  the  type  of  life  with 
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respect  to  physical  activity  that  your  mother  lived 

just  prior  to  August  14,  1957? 

A.  Yes.  My  mother  has  led  a  veiy  active  life 
for  as  long  as  I  can  remember,  and  she  has  par- 
ticipated in  physical  activities  such  as  tennis,  swim- 
ming, hikmg,  mountain  climbing  and  boating.  She 
did  a  great  deal  of  walking.  She  did  gardening,  in 
which  she  had  to  bend  over  and  use  her  hands  and 
knees.  And  the  same  thing  with  some  housework. 
She  led  a  very  active  life. 

Q.  And  can  you  state  of  your  own  knowledge 
what  kind  of  a  life  your  mother  is  leading  now 
with  respect  to  these  things? 

A.  From  what  I  can  observe,  her  activities  are 
markedly  limited  now.  She  can  no  longer  partici- 
pate in  any  of  these  activities  such  as  swimming 
or  hiking  or  moiuitain  climbing,  which  are  so  much 
a  part  of  her  life.  Even  walking  to  any  degree  is 
not  comfortable  for  her.  Sitting  for  long  periods 
of  time  in  travel  is  not  comfortable. 

She  can't  paint  any  longer.  She  used  to  do  some 
amateur  painting.  And  she  can't  stand  on  her  feet 
for  long  [34]  periods  of  time.  She  can  no  longer  do 
the  gardening  or  any  sort  of  housework  which  re- 
quires bending  or  getting  down  on  one's  hands  and 
knees. 

Mr.  Melchior:    Cross-examine. 

Cross-Examination 

Q.  (By  Mr.  Sedgwick) :  Miss  Cohen,  did  I  un- 
derstand correctly  that  on  the  morning  after  this 
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accident  you  went  back  to  the  Maurice  Hotel  ac- 
companied by  your  attorney,  Mr.  Melchior,  and  a 
photographer  by  the  name  of  Lohman*? 

A.     That  is  correct. 

Q.  And  while  there  you  took  and  fixed  these  rugs 
in  the  condition  shown  in  these  photographs'? 

A.     That  is  correct. 

Q.  So  you  attempted,  did  you,  to  put  the  rugs  in 
the  condition  that  you  had  seen  them  before  this 
accident  on  the  morning  before?  Is  that  correct? 

A.  I  put  them  in  the  condition  that  I  observed 
them  immediately  following  the  accident.  I  hadn't 
looked  at  the  rug  before  the  accident,  but  immedi- 
ately following  the  accident,  while  my  mother  was 
still  on  the  ground,  I  went  to  see  what  the  trouble 
was  that  had  caused  this  accident.  From  the  way  I 
saw  these  rugs  then,  we  reconstructed  them  next 
day. 

Q.  Then  you  reconstructed  them  from  your  ob- 
servation of  the  condition  of  the  rugs  after  the 
accident  and  not  before?  [35] 

A.  Immediately  following  the  accident,  that  is 
correct,  sir. 

Q.  So  that  as  you  walked  across  the  lobby  there 
that  morning  three  paces  behind  your  mother  you 
didn't  observe  the  rugs  in  the  condition  as  shown 
in  this  photograph,  did  you  ? 

A.  I  observed  her  foot  catch  in  the  rug.  I  hadn't 
looked  at  the  rug  before  she  approached  it. 

Q.  Miss  Cohen,  when  you  observed  your  mother's 
foot  catch  in  the  rug  was  it  in  the  condition  as 
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shown  in  the  x)hotographs  or  not,  can  you  tell  us? 

A.  It  was  approximately  in  that  condition.  I 
can't  tell,  of  course,  whether  we  have  reproduced 
exactly  the  same  way  it  was. 

Q.  What  I  am  asking  you  Miss  Cohen,  is 
whether  you  observed  the  rugs  in  the  condition  as 
shown  in  these  photographs  before  your  mother 
tripped  or  afterwards. 

A.  I  observed  it  at  the  moment  that  she  tripped. 
I  didn't  observe  it  before.  I  went  back  to  look  at 
them,  afterwards. 

Q.  All  right.  Now,  at  the  moment  she  tripped 
did  you  observe  it  to  be  in  the  condition,  say,  as 
shown  in  Plaintiff's  Exhibit  4? 

A.  I  observed  a  fold  in  the  rug  in  which  her 
foot  caught,  sir.  I  didn't  look  at  the  whole  rug  to 
see  how  many  folds  there  were,  or  anything  of  that 
sort. 

Q.  Do  I  understand  you  now,  Miss  Cohen,  to 
say  that  you  observed  a  fold  in  the  rug  before  your 
mother  fell?  [36] 

A.     No,  sir.  I  observed  her  foot  catching  on  the 

I'Ug. 

Q.     Did  you  observe  a  fold  in  the  rug? 

A.  Yes,  I  observed  this  fold  as  her  foot  caught 
in  it. 

Q.  Do  you  know  whether  or  not  the  fold  was 
caused  by  your  mother's  foot  or  whether  the  fold 
was  there  before  your  mother  reached  the  rug?  Can 
you  answer  that  question? 

A.     Would  you  repearfc  the  question? 


Western  Hotels,  Inc.,  et  al.  51 

(Testimony  of  Grene  Maura  Cohen.) 

Mr.  Sedgwick:    Certainly. 

(Question  read  by  the  reporter.) 

The  Witness:  I  don't  know  how  it  could  be 
caused  by  her  foot.  I  observed  it  at  the  moment  her 
foot  caught  in  it. 

Q.  (By  Mr.  Sedgwick) :  Were  you  watching 
your  mother's  feet  at  the  time? 

A.  I  was  watching  my  mother.  She  was  ahead 
of  me,  sir. 

Q.  All  right.  When  did  you  first  talk  to  Mr. 
Melchior  or  anyone  in  his  office? 

A.  I  l^elieve  we  talked  with  them  the  evening 
of  the  day  the  accident  occurred? 

Q.     August  14th?  A.     That's  right. 

Q.  When  was  the  operation  on  your  mother's 
knee  ? 

A.     It  was  that  evening,  August  14th. 

Q.  Was  it  before  or  after  the  operation  that  you 
talked  to  Mr.  Melchior? 

A.     I  don't  recall,  sir.  [37] 

Q.  What  time  was  your  plane  to  leave  that 
morning?  A.     At  8:45. 

Q.  And  were  you  going  to  take  the  limousine 
down  ? 

A.  We  had  called  a  taxi  and  our  bags  were  in 
the  taxi  to  go  to  the  airpoi-t. 

Q.  Had  you  made  arrangements  to  take  the  reg- 
ular airport  limousine? 

A.     No.  We  had  a  taxi. 

Q.  Do  you  know  what  time  the  airport  limou- 
sine was  supposed  to  leave  ? 
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A.  I  don't  know  anything  about  an  airport  lim- 
ousine, sir. 

Q.  Your  recollection  is  that  you  never  had  an 
intention  of  taking  the  airport  limousine?  Do  I 
quote  you  correctly? 

A.     Not  that  I  recall.  We  had  our  taxi. 

Q.     Who  called  the  taxi? 

A.     I  believe  the  hotel  called  it  for  us.  M 

Q.     And  was  the  reason  that  you  called  a  taxi^ 
that  you  were  to  late  to  make  the  limousine? 

A.  Sir,  I  never  take  an  airport  limousine.  I 
don't  know.  We  had  no  intention  of  taking  the 
airport  limousine. 

Q.  Now,  about  how  wide  would  you  say  that  this 
rug  is  that  your  mother  tripped  on? 

A.  I  would  say  it  is  about  9  feet  wide  from  the 
edge  to  the  doorway.  Is  that  what  you  mean? 

Q.     Yes,  the  width  of  the  rug.  [38] 

A.    Yes. 

Q.     The  length  of  it  is  about  30  feet,  is  it  not? 

A.     That  is  correct. 

Q.  Now,  was  the  first  time  your  mother's  knee 
touched  the  floor  or  the  ground  or  the  rug  when  it 
reached  the  marble  portion  between  the  rug  and 
the  front  door? 

A.  I  would  assume  so.  I  don't  remember  seeing 
exactly  what  happened.  At  a  time  something  like 
that  happens  you  don't  observe  every  little  thing 
that  happens. 

Q.  You  do  recall,  at  least,  your  mother's  knee 
did  hit  on  the  marble  and  not  on  the  rug? 
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A.     That  is  correct. 

Q.  You  recall  that  definitely,  do  you?  Is  that 
correct  ? 

A.  Yes,  because  I  can  recall  the  place  where 
she  fell. 

Q.  Was  she  partially  out  the  door  at  the  time 
she  landed?  A.     Yes,  she  was. 

Q.  That  was  the  left-hand  door  as  you  are  facing 
the  street?  A.     That  is  correct. 

Q.     How  far  out  the  door  did  she  go  ? 

A.  I  don't  know  that  measurement  in  feet.  She 
was  partially  out  the  door.  Her  head  and  shoulders 
and  waist  were  out  the  door. 

Q.  Did  anyone  help  you  fix  up  this  rug  for  the 
photographer  to  take  these  pictures  or  did  you  do 
that  all  by  yourself? 

A.     I  did  this  myself.  [39] 

Q.     Did  Mr.  Melchior  help  you  at  all? 

A.  Possibly  he  did  help  me  reconstruct  this, 
but  it  was  to  my  specifications. 

Q.  In  other  words,  you  and  Mr.  Melchior  were 
down  on  the  floor  there  and  fixed  it  up  the  way  you 
recalled  seeing  it? 

A.  It  didn't  require  getting  down  on  the  floor, 
sir.  Merely  lift  it  with  your  toe.  It  came  up  very 
easily. 

Q.  I  see.  But  you  did  have  to  lift  it  with  your 
toes  ?  A.     That  is  correct. 

Q.    And  both  of  you  worked  on  that,  did  you? 

A.    Yes. 
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Q.  Was  anyone  else  present  besides  the  photog- 
rapher at  the  time  you  were  doing  that? 

A.  There  were  other  people  in  the  lobby.  The 
bellman  was  there.  They  weren't  with  us. 

Q.  Now,  you  state  you  recall  the  bellman — what 
did  you  say  his  name  was?  A.     Carter. 

Q.     Carter. came  over  after  you  had  taken 

the  pictures  or  before? 

A.  I  don't  recall  whether  we  had  taken  the 
pictures  yet.  I  believe  it  was  before,  but  I  couldn't 
be  certain. 

Q.  And  he  said  to  you  as  you  were  scuffing  this 
rug  up  so  that  you  could  take  these  pictures,  "I 
make  a  point  of  watching  this  rug"?  Do  you  re 
member  that  statement?  [40] 

A.     That's  right. 

Q.     Were  those  his  exact  words? 

A.  As  near  as  I  can  remember  them.  He  came 
over  to  us  and  said,  "Well,  if  it  makes  any  dif- 
ference, I  make  a  point  of  watching  and  seeing  that 
when  this  rug  gets  bunched  up  it  will  not  remain 
or  stay  in  a  dangerous  condition." 

Q.  He  used  the  term  "dangerous  condition,"  did 
he?  A.     Yes,  he  did. 

Q.     You  distinctly  remember  that? 

A.     I  distinctly  remember  that. 

Q.     And  he  said,  "This  happens  regularly"? 

A.  Yes,  sir.  That's  right.  Those  were  the  words 
he  used. 

Q.  Did  he  say  what  "this"  means?  Did  he  mean 
that  somebody  falls  dowm  or 
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A.     He  was  referring  to  the  bunched-up  rng — 
the  bunching  above  the  rug. 


Q 


Q 

Q 

A 

Q 

A, 

Q 


He  said,  "This  happens  all  the  time"? 


A.     No,  he  used  the  words  "pretty  regularly." 
Q.     You  recall  that  very  definitely? 
A.    Yes. 

Q.     Did  you  make  any  notes  of  that  conversation  ? 
A.     No,  I  did  not. 

Q.     Did  anyone  else  make  any  notes  of  it? 
A.     I  l^elieve  somel>ody  else  in  the  party  did. 
Who?  [41]  A.    Mr.  Melchior. 

And  have  you  seen  those  notes? 
Yes,  I  have  had  a  chance  to  see  those  notes. 
When  did  you  last  see  them? 
Two  days  ago. 

Did  you  refresh  your  memory  from  those 
notes  in  order  to  testify  here  this  morning? 
A.    Yes,  I  did. 

Mr.  Sedgwick:  May  I  see  those  notes,  counsel? 
For  the  record,  coimsel  has  handed  me,  your  Honor, 
a  piece  of  yellow  paper  purportedly  containing  notes 
made  in  your  presence,  Miss  Cohen,  on  the  morning 
you  took  the  photographs,  or  on  August  15,  1957; 
is  that  correct  ? 

The  Witness:    That  is  correct. 
The  Court:    Answer  audibly. 
The  Witness :    I  said  that  is  con^ct. 
Mr.  Sedgwick:    I  am  sorry.  I  didn't  hear. 
The  Witness:    I  said  that  is  correct. 
Mr.  Sedgwick:     May  I  have  a  few  moments  to 
look  at  my  notes,  your  Honor  ? 
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The  Court:  Cei'tainly.  We  will  recess  while  you 
are  doing  that. 

Ladies  and  gentlemen,  while  at  recess  remember 
the  admonition  not  to  discuss  the  case  among  your- 
selves, not  to  let  anyone  else  discuss  it  with  you, 
and  don't  form  or  express  an  [42]  opinion  until 
the  case  is  finally  submitted  to  you. 

We  will  recess  until  two  o'clock. 

(Thereupon  an  adjournment  was  taken  until 
2:00  o'clock  p.m.  of  this  date.)  [42-A] 

Afternoon  Session,  December  29,  1958 
2:00  O'clock  P.M. 

GENE  MAURA  COHEN 

Further  Cross-Examination 

Mr.  Sedgwick:    Proceed,  your  Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Sedgwick)  :  I  show  you  a  piece  of 
yellow  paper  with  some  writing  on  it,  ask  you  if 
those  are  the  notes  that  you  refreshed  your  memory 
on  before  you  came  to  court? 

A.     Yes,  these  are  the  notes. 

Q.     Thank  you. 

Mr.  Sedgmck :  May  we  offer  this  as  defendant's 
exhibit,  if  your  Honor  please  ? 

Mr.  Melchior:    No  objection. 

The  Court:    May  be  received. 

The  Clerk:    Defendant's  Exhibit  A  in  evidence. 


Western  Hotels,  Inc.,  et  al.  57 

(Testimony  of  Gene  Maura  Cohen.) 

(Whereupon  the  yellow  sheet  of  paper  with 
writing  on  was  admitted  in  evidence  as  Defend- 
ant's Exhibit  A.) 

Q'.  (By  Mr.  Sedg^^dck)  :  When  did  you  first  see 
these  notes,  Miss  Cohen? 

A.  These  are  notes  that  were  made  by  Mr.  Mel- 
chior  at  the  time  of  the  conversation  with  Mr.  Car- 
ter, the  bellman.  He  made  them  immediately  after 
speaking  with  Mr.  Carter.  [43] 

Q.    Where  did  he  make  them? 

A.     In  the  lobby  of  the  Hotel  Maurice. 

Q.  You  were  present  when  they  were  made,  were 
you? 

A.  I  was  shown  them  immediately  after  Mr. 
Melchior  made  them  and  asked  if  this  is  what  I 
remember  Mr.  Carter  having  said,  and  they  are 
what  I  remembered  they  said. 

Q.     This  was  before  you  left  the  hotel? 

A.     That's  correct. 

Q.  All  right.  Any  of  the  notes  made  in  your 
handwriting?  A.     No,  sir. 

Mr.  Sedgwick:  May  I  read  the  exhibit  to  the 
jury,  if  your  Honor  please? 

The  Court:    Yes. 

Mr.  Sedgwick:    Reading  Defendant's  Exhibit  A. 

"Dick  Carter,  bellman,  was  loading  bags  in  cab, 
hers.  Came  back  to  open  door  and  'there  she  was^ 
on  her  knees.  Door  more  or  less  closed.  Carter  said 
in  the  presence  of  Gene,  Lohman  and  K.W.M.  he 
pulls  carpet  back  regularly  when  it  bunches  up, 
watches  it  and  sees  that  when  it  bunches  up  it  will 
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not  stay  in  dangerous  condition  (condit.)  —  pretty 
regularly — it  will  flip  up  only  when  someone's  heel 
catches  on  it.  Pix  10:30  to  11 :00  a.m.  8-1,5-1957,  Dick 
Lohman,  one  wide  angle  shot  of  lobby,  two,  detail 
low  angle  of  carpet  lip,  three,  detail  of  elevation 
at  door."  [44]  j 

Q.  What  time  was  your  plane  to  leave  that 
morning,  do  you  recall? 

A.     Excuse  me,  could  you  repeat  the  question? 

Q.  Yes.  Do  you  know  what  time  your  plane 
was  scheduled  to  leave  that  morning  ? 

A.     Yes,  it  was  scheduled  to  leave  at  8:45. 

Q.     Did  you  come  downstairs  with  your  mother? 

A.     No,  I  came  down  after  my  mother  did. 

Q.  How  much  time  elapsed  from  the  time  your 
mother  left  the  room  and  you  came  down? 

A.     Only  a  few  minutes. 

Q.     During  that  time  had  she  paid  the  bill? 

A.     Yes,  she  did. 

Q'.  Had  the  belhnan  come  up  to  get  your  bags 
to  your  room? 

A.  I  don't  recall  whether  he  came  up  before  she 
went  down  or  afterwards,  but  the  bags  were  al- 
ready gone. 

Q.  Did  you  carry  them  down,  you  and  your 
mother,  or  did  the  bellman  come  up  to  your  room? 

A.     The  bellman  came  ^and  took  them  down  for  us. 

Q'.     I  beg  your  pardon  ? 

A.  I  believe  the  bellman  came  and  took  them 
down  for  us. 

Q.    Had  he  taken  them  before  you  left? 
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A.    Yes,  he  had. 

Q.     Was  your  mother  waiting  for  you  ? 

A.  That^s  right,  she  had  just  finished  paying  the 
bill.  [45] 

Q.  Where  did  you  start  out  from,  the  desk  or 
the  elevators'? 

A.     I  came  from  the  elevator. 

Q.  Where  was  your  mother  when  you  came  out 
of  the  elevator? 

A.  She  was  waiting  in  front  of  the  elevator 
for  me. 

Q.    You  started  out  together? 

A.     She  was  a  little  bit  ahead  of  me. 

Q.     Were  you  in  a  hurry?  A.     No. 

Q.  Were  you  always  at  least  three  steps  behind 
your  mother  up  until  the  time  this  accident  oc- 
curred ? 

A.  I  don't  recall  the  exact  amount  of  steps,  I 
was  always  a  little  bit  behind. 

Q.  I  think  you  said  you  were  about  three  steps 
behind  her;  is  that  substantially  correct? 

A.    Yes. 

Q.     That  is  your  best  recollection  ? 

A.     That's  right. 

Q.  Can  you  tell  us  whether  she  was  walking 
fast  or  slow? 

A.     She  was  walking  at  a  normal  pace,  sir. 
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Q.  Do  you  recall  whether  it  was  her  toe  or  her 
foot  that  got  caught  in  the  rug? 

A.  It  was  her  toe,  to  the  best  of  my  recollection, 
sir. 

Q.    Did  you  see  that?  [46] 

A.  I  saw  it  as  a  whole  picture.  I  wasn't  watch- 
ing her  foot  specifically,  but  I  believe  it  was  her 
toe  that  caught. 

Q.  When  you  say  you  believe  it  was  is  that 
something  you  remember  seeing  or  something  you 
have  been  told  ? 

A.  Something  that  I  remember  seeing  as  a  part 
of  a  whole  picture  of  someone  falling,  sir. 

Mr.  Sedgwick:    I  think  that  is  all,  your  Honor. 

Redirect  Examination 

Q.  (By  Mr.  Melchior)  :  Miss  Cohen,  how  soon 
after  the  conversation  with  Mr.  Lohman  were  the 
notes  made  that  are  now  Defendant's  Exhibit  A? 

A.  The  notes  were  made  immediately  after 
speaking   with   Mr.    Carter,    the   bellman,    sir. 

Q.  How  soon  after  they  were  made  were  they 
shown  to  you? 

A.     Immediately  after  they  were  made. 

Mr.  Melchior :    That's  all. 

The  Court:    Step  down. 

(Witness  excused.) 

Mr.  Melchior:    Mr.  Yosiph.  [47] 
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SHAUL  P.  YOSIPH 

called  as  a  witness  by  the  plaintiff,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk:  Please  state  your  name,  your  ad- 
dress and  your  occuiDation  to  the  Court  and  jury. 

The  Witness:    My  name  is  Shaul  P.  Yosiph. 

The  Clerk:  Where  do  you  live,  your  office  ad- 
dress ? 

The  Witness :    235  West  Portal. 

The  Clerk :    San  Francisco  ? 

The  Witness:    San  Francisco. 

The  Clerk :    Your  occupation  ? 

The  Witness:    Rugs  and  carpets. 

The  Clerk :    Dealer  in  rugs  and  carpets  ? 

The  Witness :    That's  right. 

Direct  Examination 

Q.  (By  Mr.  Melchior) :  What  did  you  say  your 
occupation  was?  A.     Rugs  and  carpets. 

Q.  What  has  been  your  experience  with  rugs  and 
carpets,  when  did  it  start  and  where  did  you  ac- 
quire it,  and  what  work  have  you  done  in  the  field 
of  rugs  and  carpets'? 

A.  Well,  sir,  I  have  been  in  the  rug  business 
since  1927,  and  at  this  particular  place  I  have  been 
19  years,  and  I  worked  eight  years  with  Marshall 
Field  in  Chicago. 

Q.     What  position  did  you  hold  there?  [48] 

A.     I  was  a  salesman  of  rugs  and  carpets. 

Q.     Prior  to  that  time  where  did  you  work? 

A.  I  had  a  business  in  North  Carolina,  Char- 
lotte, North  Carolina,  for  four  years  there. 
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Q.  What  was  the  occasion  for  your  leaving  Mar- 
shall Field  in  Chicago? 

A.  I  came — it  was  on  a  season  like  this,  to  visit, 
to  California  because  I  had  some  relatives  in  the 
city  and,  when  I  did,  I  met  my  wife-to-be,  so  we 
got  engaged.  We  got  married  and  we  went  back  to 
Chicago.  We  lived  there  two  years  and  she  always 
told  me  how  beautiful  it  is  in  San  Francisco  and 
what  a  good  chance  for  me  will  be  to  start  a  rug 
business  here.  So  I  took  her  word  for  it  and  I  came 
in  1939.  We  both  came  back  here  and  I  started  a 
business. 

Q.  What  range  of  experience  in  connection  with 
rugs  and  carpets  have  you  covered  since  1927'? 
Would  you  tell  the  jurors  what  you  know  about 
rugs  and  carpets  and  what  you  have  done  in  that 
field? 

A.  Well,  sir,  my  shop  is  a  rug  and  carpet  busi- 
ness. I  sell  Persian  rugs,  Chinese,  Indian  and  all 
types  of  American-made  rugs  such  as  wall-to-wall 
carpeting  or  making  them  in  rug  sizes,  and  nat- 
urally, with  the  rug  business,  you  have  to  sell  pads 
to  go  under  the  rugs.  So  I  carry  most  of  the  pads 
to  be  used  in  this  business  and  I  have  some  sam- 
ples to  show ;  if  there  is  need  for  it,  I  will  be  very 
happy  to.  [49] 

Q.  Will  you  tell  the  jurors  what  you  know,  if 
anything,  about  y\\^  installations  and  spreads? 

A.     Well,  there  is  two  ways  of  going  about  this. 

Q.    I  am  sorry,  Mr.  Yosiph;  just  tell  the  jury 
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at  this  time  what  your  experience  has  been  in  that 

field. 

A.  In  this — whenever  we  use  the  word  "installa- 
tion," it  always  suggests  wall-to-wall,  where  there 
are  tacks  into  the  carpet  and  goes  to  all  of  the  area 
of  the  room,  and  the  other  method  of  installation 
is  the  tackless  strip,  and  these  certain  strips  go 
around  the  wall  and  the  carpet  goes  over  these 
tackless  strips  and  it  creates  a  tension  to  give  a 
smoothness  and  very  neat  looking  appeals  to  the 
floor  covering. 

Q.  I  would  like  you  to  tell  the  jurors — Pardon 
me  for  interrupting  you — tell  the  jurors  first  what 
experience  you  have  had  with  respect  to  how  car- 
pets and  rugs  are  placed  or  spread  or  installed. 

A.     Well,  that's  what  I 

Q.     Tell  how  long 

A.  I  think  that  is  w^iat  I  was  about  to;  that  is 
what  I  was  explaining,  because  the  word  "installa- 
tion", it  indicates  the  area  to  be  covered  with  wall- 
to-wall  where  that  tackless  strip  is  or  driving  tacks 
into  the  carpet.  When  you  walk,  you  see  the  bottom 
of  the  tacks. 

The  otlier  one  is  rug  sizes,  like  9  x  12,  3  x  5  or 
10  X  15,  or  12  X  18.  That  is  not  installed;  that  is 
just — ^you  spread  the  pad  and  then  you  spread  the 
rug  on  top  of  it  and  that's  the  way  it  is  done. 

In  other  words,  there's  two  ways  of  spreading 
the  rug  on  the  carpet — I  mean,  the  carpet  on  top 
of  the  pad.  One  is  in  terms  of  rug  size;  it  could 
be  irregular,  it  could  be  regular,  could  be  narrow 
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or  wide,  could  be  any  kind  of  size  imaginable.  But 
the  word  "installation"  applies  to  the  nig  wall-to- 
wall;  either  tacks  are  driven  into  the  carpet,  as 
many  of  you  have  in  your  houses,  or  it  is  put  down 
on  the  top  of  the  tackless  strip  around  about  the 
wall. 

Q.  Now,  would  you  tell  me  for  how  many  years 
you  are  personally  familiar  with  how  carpets  and 
iiigs  are  spread  or  i^laced? 

A.  Well,  sir,  since  1927.  This  will  be  around 
how  many  years'?  Will  be  24,  25,  29  years;  maybe 
30  years. 

Q.  Have  you  given  public  lectures  on  the  sub- 
ject of  rugs  and  carpets'? 

A.  Yes,  I  give  talks  on  Persian  rugs  or  carpet- 
ing, on  carpeting,  variety  of  them,  try  to  give  the 
information  to  the  public,  some  points  to  take  them 
with  them  through  my  talks  as  to  how  to  recognize 
poor  carpet  from  a  good  one  or,  if  it  happen  to  be 
Oriental  rugs,  how  to  recognize  a  poor  one  from  a 
good  one. 

Q.  About  how  many  such  speeches  have  you 
given  to  date,  Mr.  Yosiph? 

A.  Well,  I  didn't  keep  account  because  it  would 
be  more  than  a  hundred  times.  [51] 

Q.     That  would  be  fine. 

A.  I  have  done  it  at  Lions  Clubs,  in  the  Women's 
Clubs,  especially  in  this  city  more  than  any  other 
city  because  of  the  length  of  time  I  have  been  here, 
and  I  have  done  it  in  schools  and  universities  and 
churches. 
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Q.  Have  you  testified  as  an  expert  on  rugs  in 
coui^:s  before  this? 

A.  I  have  on  two  occasions;  one  occasion  was  in 
North  Carolina  and 

Q.  I  don't  think  you  have  to  say  what  the  cases 
were;  just  state  whether  you  have. 

A.     One  was  in  Charlotte 

The  Court:    You  needn't  talk  about  that. 

Q.  (By  Mr.  Melchior)  :  All  right.  Now,  did  you 
make  an  inspection  of  the  lobby  of  the  Hotel  Mau- 
rice at  my  request?  A.     I  did. 

Q.     When  did  you  make  that  inspection? 

A.  Somewhere  around  1 :00  o'clock,  between  1 :00 
and  2 :00. 

Q.     This  Sunday? 

A.     This  Sunday,  this  last — yesterday. 

Q.  Now,  I  will  show  you  Plaintiff's  Exhibits  1, 
2,  3  and  4  in  evidence  and  ask  you  to  look  at  those 
exhil^its  and  tell  the  jury  whether  the  condition  of 
the  rug  in  the  lobby  of  the  Hotel  Maurice,  when 
you  examined  it,  was  the  same  as  it  is  in  these 
pictures.  [52] 

Mr.  Sedgwick:     Object  to  that,  your  Honor,  as 
incompetent,  irrelevant  and  immaterial, 
i    Mr.  Melchior:    I  don't  think  it  is  immaterial  at 
all;   I   think  it  bears   heavily  on  the   question   of 
whether  his  inspection 

The  Court:  Not  what  the  situation  is  now",  how 
it  compares  with  what  the  pictures  show.  That  is 
wholly  immaterial.  Objection  sustained. 
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Mr.  Melchior:  May  I  be  heard  further,  your 
Honor? 

The  Court:  Yes,  out  of  the  presence  of  the  jury. 
Ladies  and  gentlemen  of  the  jury,  the  officer  will 
escort  you  to  the  jury  room  for  a  minute  or  two 
while  counsel  discusses  this  with  us.  While  you  are 
out  of  the  courtroom,  don't  talk  about  this  case 
with  anybody. 

(Whereupon  the  jury  retired  from  the  court- 
room.) 

Mr.  Melchior:  It  seems  to  me,  if  your  Honor 
please,  that  there  are  two  ways  in  which  an  expert 
can  bring  his  expert  knowledge  to  bear  on  the  par- 
ticular situation.  One  is  by  being  asked  hypothetical 
questions  about  evidence  testified  to  by  other  wit- 
nesses, and  the  other  would  be  by  tests  and  com- 
parisons which  the  expert  makes  in  order  to  show 
that  and  if  the  latter  is  the  means  used  to  bring 
out  the  testimony  and  the  observations  of  the  ex- 
pert, then  the  only  way  in  which  such  experiments 
or  evidence  would  be  material  and  [53]  admissible 
would  be  by  showing  that  the  conditions  were  the 
same  as  they  were  at  the  time  of  the  accident. 

The  Coui-t.:     Tell  me,  what  is  the  situation? 

Mr.  Melchior:  The  situation  is  this:  That  the 
expert  looked  at  these  pictures  recently 

The  Court:  I  know.  What  is  the  situation  in 
that  lobby  now? 

Mr.  Melchior:  It  is  just  the  same  as  it  was  at 
the  time  of  this  accident;  there  is  no  change. 
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Mr.  Sedgwick:  It  isn't  as  shown  in  those  pic- 
tures, your  Honor ;  that's  my  point. 

Mr.  Melchior:  The  expert,  if  asked,  will  testify 
that  he  compared  those  pictures  with  the  lobby  at 
the  time  he  was  there  and  he  concludes  that  the 
conditions  are  the  same. 

The  Court:  Now,  of  what  interest  is  that  to  us 
whether  they  are  or  not? 

Mr.  Melchior :  Well,  he  did  not  make  his  inspec- 
tion at  the  time  of  the  accident,  he  made  his  inspec- 
tion recently  and  he  is  going  to  say,  he  is  going 
to  testify  as  to  the  unsafeness  of  the  conditions  that 
he  found  there  and 

The  Court:  Well,  I  don't  think  we  are  going  to 
let  him  do  that.  That's  a  conclusion  of  your  expert, 
that  isn't  the  subject  of  expert  testimony. 

Mr.  Melchior:  Well,  I  think  experts  always  tes- 
tify as  to  their  conclusions  on  the  basis  of  their 
expert  knowledge.  [54] 

The  Court:  Yes,  but  you  left  out  all  of  what  I 
said,  "it  is  the  subject  of  expert,  testimony." 

Mr.  Melchior:  It  is  under  California  law,  your 
Honor,  if  I  may  show  you  some  authorities. 

The  Court:  What,  that  a  fellow  can  look  at  the 
situation  and  say  whether  it  is  safe  or  unsafe? 

Mr.  Melchior:  Well,  no — well,  one  of  the  ques- 
tions in  this  case  is  whether  the  lobby  is  reasonably 
safe,  was  reasonably  safe  for  the  purposes  for  which 
it  was  used,  and  that  is  the  law  of  California,  that 
it  has  to  be  reasonably  safe.  There  are  recent  cases 
which 
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The  Court:  Sure,  it  has  to  be  reasonably  safe, 
but  what  we  do  is  receive  evidence  here  which  paints 
the  picture  of  the  conditions  there  existing  at  the 
important  time  and  then  the  jury  and  I  decide  that 
question  about  whether  it  is  reasonably  safe. 

Mr.  Melchior:  I  resf)ectfully  beg  to  differ  with 
your  Honor.  Section  1870  of  the  California  Code 
of  Civil  Procedure  reads  in  part  as  follows : 

"evidence  may  be  given  upon  a  trial  of  the  fol- 
lowing facts: 

Subsection  9 :  The  opinion  of  a  witness — "  there  is 
an  elision,  Mr.  Reporter — "on  a  question  of  science, 
art,  or  trade,  when  he  is  skilled  therein;" 

And  the  authorities  under  the  subject,  for  in- 
stance,   [55] 

The  Court:  That's  a  far  cry  from  what  we 
have  here. 

Mr.  Melchior:  For  instance,  Wallace  against 
Speier,  60  California  Appellate  2d  387,  page  392, 
a  plumber  testified  as  an  expert  and  was  sustained 
on  appeal  as  to  the  installation  of  plumbing  in  a 
building. 

The  Court:  If  you  were  in  the  State  Court  you 
might  persuade  me,  but  you  are  not.  This  is  a  pro- 
cedural matter  here  and  we  follow  our  own  pro- 
cedure. 

Mr.  Melchior:  I  don't  think  it  is  a  procedural 
matter,  your  Honor. 

The  Court:    Sure  it  is,  admissibility  of  evidence. 

Mr.  Melchior:  Well,  as  I  imderstand  the  rule 
on  evidence,  I  believe  it  is  Rule  43,  it  says  State 
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rules  shall  be  followed.  Where  there  is  a  question 
the  rule  favoring  the  admission  of  the  evidence  shall 
be  followed.  I  am  quite  sure  of  that.  I  don't  have 
it  with  me  here.  I  think  your  Honor  sits  here  in 
this  matter  as  a  State  Judge  of  the  State  of  Cali- 
fornia. 

Mr.  Sedgwick:    N"o,  I  can't  agree  with  that. 

The  Court:    No,  I  don't  think  so. 

Mr.  Sedgwick :  Furthermore,  your  Honor,  this  is 
an  attempt  to  ask  this  man  to  decide  a  case  which 
is  what  we  have  a  court  and  jury  for. 

The  Court:  That's  right.  In  the  first  place,  I 
don't  believe  it's  the  subject  of  expert  testimony. 

Mr.  Sedgwick :  That's  correct,  your  Honor ;  I  am 
sure  that  it  is  not. 

The  Court:  Here  you  have  a  rug  lying  on  the 
floor  in  a  hotel  lobby  and  you  want  to  have  an  ex- 
pert tell  us  whether  the  way  that  rug  is  laying  there 
is  a  safe  situation.  I  don't  think  that  is  the  subject 
of  expert  testimony. 

Mr.  Melchior:  Well,  all  I  can  say  to  your  Honor 
is  that  on  the  basis  of  the  authorities  I  have  men- 
tioned I  have  stated  what  I  believe  the  law  to  be. 

The  Court:     You  haven't  presented  me  an  au- 
Ithority  yet  on  this  subject.  You're  talking  about  a 
State  rule  on  evidence.  Now,  where  is  your  author- 
ity that  this  type  of  thing  is  the  subject  of  an  ex- 
pert's testimony  ? 

Mr.  Melchior:  I  think  with  respect  to  the  State 
rules  I  think  it  would  be  admissible.  If  your  Honor 
would  agree  with  me  on  that  as  to  the  showing  I 
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have  made  on  that  point,  maybe  I  can  go  on  to 
show  the  relation  between  the  State  rule  and  the 
fmiction  of  this  court. 

The  Court:  Why  do  I  have  to  agree  with  you 
before  you  show  me? 

Mr.  Melchior:  Well,  assuming  that  to  be  so,  you 
don't  have  to  agree  with  me,  but  passing  that  point 
for  the  purpose  of  understanding  where  w^e  are 

The  Court:  Now,  there  are  subjects  on  which  an 
expert  can  give  us  some  help,  and  we  have  them 
do  it ;  medical  experts,  [57]  for  example,  physicians, 
chemists.  There  are  many  fields  in  which  an  ex- 
pert can  give  us  some  real  help  and  indeed  do  and 
we  can't  proceed  without  them.  But  on  the  other 
hand,  there  is  a  whole  lot  of  them  that  an  expert 
can't  help  us  with  at  all.  It  is  a  matter  of  common 
sense,  good  judgment,  and  the  exercise  of  one's 
faculties  of  observation. 

Now,  it  seems  to  me  that  we  are  now  talking 
about  a  subject  that  falls  into  the  latter  category 
rather  than  the  former.  In  other  words,  my  short- 
hand way  of  referring  to  it  is  that  this  subject  is 
not  the  subject  of  expert  testimony.  An  expert  can't 
help  us  on  it,  we  don't  need  him  and  anybody  can 
take  a  look  at  that  thing  and  tell  us  just  as  much 
as  this  man  can.  As  a  matter  of  fact  you  have 
photographs.  The  jury  can  look  at  those  photo- 
graphs, I  can  look  at  them.  Why  tell  this  man  to 
go  up  and  take  a  look  at  that  rug  on  that  floor  and 
thou  come  in  and  say  to  the  jury  that  is  an  ex- 
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tremely  dangerous  situation  when  the  jury  is  just 

as  able  to  obser\^e  that  situation  as  he  is. 

Mr.  Melchior:  Well,  if  the  Court  please,  this 
man  would,  if  he  were  permitted  to  testify,  make 
demonstrations  here  in  court  as  to  the  type  of  mat 
which  must  be  placed  under  a  carpet  or  rug  which 
is  not  fixed  to  the  floor.  This  would  be  a  matter 
of  expei"t  testimony,  and  we  will  testify  as  an  ex- 
pert that  the  mat  that  is  placed  under  this  rug, 
that  was  under  the  rug  at  the  time  of  the  accident, 
is  a  mat  which  [58]  causes  a  tendency  to  slip  and 
w^ich  causes  the  rug  to  slip. 

The  Court:  There  is  no  evidence  here  that  the 
rug  slipped.  Your  whole  case  is  that  it  w^as  lifted  up. 

Mr.  Melchior:  And  that  the  slipping  causes  loops 
and  wrinkles  as  people  walk  on  it,  leaving  the  rug 
after  the  slippage  in  a  looped  and  wrinkled  condi- 
tion, and  that  will  be  his  testimony  and  I  believe 
that  is  a  matter  for  experts  to  testify  as  to  the 
effects  on  the  type  of  weave  of  a  rug  with  respect 
to  the  kind  of  mat  that  lies  on  the  floor  and  the 
kind  of  binding  qualities  which  one  mat  or  another 
may  have,  if  a  rug  is  installed  as  a  fixed  installa- 
tion or  whether  it  is  merely  spread  on  the  floor, 
whether  it  is  tacked  down  or  not.  There  are  people 
that  specialize  in  this  sort  of  thing  and  it  is  not 
a  matter  for  lay  knowledge  at  all. 

The  Court:  That  isn't  what  you  are  talking 
about.  The  point  of  evidence  that  I  ruled  on,  to 
which  you  asked  permission  to  address  yourself, 
was  whether  he  should  be  permitted  to  say  whether 
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these  photographs  show  the  same  condition  as  ex- 
isted lip  there  yesterday  or  the  day  before,  when- 
ever he  went  up  and  looked  at  it.  Now,  on  that 
point,  that  is  the  only  point  at  this  juncture.  On 
that  point,  I  think  that's  immaterial. 

Mr.  Melchior :  Well,  he  is  going  to  testify  as  to 
what  the — if  he  were  permitted  to  testify,  he  would 
testify  as  to  the  safety  of  the  condition  as  he  found 
it,  which  I  have  got  to  connect  up.  [59] 

The  Court:  You  can  have  a  ruling  on  that,  and 
that  is,  that  is  not  a  subject  of  expert  testimony  and 
I  shall  not  permit  him  to  testify  whether  it  is  safe 
or  isn't  safe.  Now,  beyond  that,  we  will  decide  that 
when  we  get  to  it. 

If  you  are  talking  about  textures  of  carpets  and 
pads,  why,  that  may  be  something  else  again,  I 
don't  know  about  that;  but  on  the  two  points  I 
think  it  is  pretty  clear  you  are  not  entitled  to  have 
the  witness  say  anything  at  all  about  what  the  con- 
dition is  today;  it's  immaterial  what  the  condition 
is  today.  You  mean  you  want  to  show  that  these 
fellows  are  still  maintaining  a  terribly  dangerous 
situation  ? 

Mr.  Melchior:  That's  not  my  interest  at  all, 
your  Honor.  My  only  interest  is  to  tie  up  this  man's 
observations  and  experiments  with  the  time  of  the 
accident. 

The  Court:  Well,  he  is  looking  at  photographs. 
Now,  that  is  all  he  sees. 

Mr.  Melchior:  He  obviously  wasn't  there  at  the 
time  of  the  accident. 


Western  Hotels,  Inc.,  et  al.  73 

(Testimony  of  Shaul  P.  Yosiph.) 

The  Court:  Of  course  not,  but  you  have  photo- 
gi'aphs  of  the  condition.  You  can  ask  him  about 
those  photographs.  You  can't  ask  him  if  it  is  dan- 
gerous, I  won't  permit  you  to  do  that;  but  you  can 
ask  him  about  anything  that  is  a  proper  subject  of 
an  expert  examination.  But  that  is  ordinary  horse- 
sense  judgment  that  anybody  can  make  and  we 
don't  need  the  [60]  expert  help  on  it.  I  am  not 
going  to  have  you  ask  him  that  question. 

You  can  make  a  speech  to  the  jury  at  the  proper 
place,  Mr.  Melchior,  only  don't  need  this  witness  to 
do  it. 
I  Mr.  Melchior:  Well,  in  my  opinion,  your  Honor, 
he  can  testify  to  it  for  the  reasons  that  I  have 
indicated.  I  don't  wish  to  belabor  the  point  but  I 
do  want  to  preserve  it  for  review,  if  necessary. 

The  Court.:    You  have  got  it. 

Mr.  Melchior:    I  think  I  have  it  now,  don't  I? 

The  Court:    Yes. 

Mr.  Melchior:     May  I  make  a  formal  offer  of 
proof  at  this  point,  just  to  have  the  record  clear? 
I       The  Court:    Haven't  you  already  done  it'? 

Mr.  Melchior:  All  right,  fine.  And  may  I  be 
clear  on  your  Honor's  ruling  so  we  don't  have  to 
take  the  jury  out  again'?  Your  Honor's  ruling  is 
he  may  testify  as  to  conditions  of  the  adhesive 
quality • 

The  Court:  He  can  testify  to  what  he  saw,  as 
he  saw  it  at  the  time  and  place  in  question.  He 
can  look  at  these  photographs  and  I  don't  see  how 
he  is  going  to  help  you  with  those  and  tell  us  what 
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he  sees  there,  if  that  is  of  any  assistance  to  you, 
but  if  you  are  going  to  ask  him  to  say  that  was  a 
terribly  dangerous  situation  or  a  dangerous  situa- 
tion, I  am  not  going  to  let  you  do  that  and  I  am 
not  going  to  let  you  [61]  ask  him  whether  what 
he  sees  in  this  photograph  is  what  he  saw  yester- 
day when  he  went  up  and  looked  at  the  hotel  lobby. 
Telling  us  what  the  conditions  are  up  there  today 
or  were  yesterday  or  were  at  any  time,  except  the 
morning  of  the  accident,  is  immaterial. 

Mr.  Melchior:  May  I  ask  him  if  what  he  sees 
in  these  photographs  is,  in  his  expert  opinion,  a 
safe  or  unsafe  condition  ? 

The  Court:  Certainly  not;  that  is  exactly  what 
we  have  been  talking  about. 

Mr.  Melchior:  Well,  the  problem  of  time  is  one 
problem,  and  the  problem  of  range  is  another. 

The  Court:  I  am  not  talking  about  time;  I  am 
talking  about  this  being  a  question  which  is  not  a 
proper  expert  witness  question. 

Mr.  Melchior:    I  obviously 

The  Court:  You  know,  I  have  an  idea  you're 
a  better  expert  on  that  subject  than  he  is. 

Mr.  Melchior:    I  am  not  a 

The  Court:  You  fellows  who  try  these  personal 
injury  suits  are 

Mr.  Melchior:    This  is  my  first  one,  your  Honor. 

The  Court:     Is  it? 

Mr.  Melchior:  Yes,  I  am  a  tax  lawyer.  It  really 
is.  Mrs.  Cohen  is  a  social  acquaintance  of  mine. 
This  is  my  first  such  case.  [62] 
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The  Court:    Well,  you  are  doing  all  light. 

Mr.  Melchior:    Thank  you. 

The  Court:  I  think  I  must  sustain — You  do  ob- 
ject to  that? 

Mr.  Sedgwick :    Oh,  yes,  your  Honor. 

The  Court:  I  am  assuming  he  has  made  an  of- 
fer of  proof  and  in  a  proper  procedural  way,  and 
I  suppose  you  would  make  the  same  objection? 

Mr.  Sedgwick:  Yes,  your  Honor,  I  will  object, 
your  Honor,  on  the  groimd  that  it  is  incompetent, 
irrelevant  and  immaterial,  not  a  proper  subject  of 
expert  testimony  and  this  man  has  not  been,  as  yet, 
at  least,  qualified  as  an  expert  on  the  subject  to 
which  these  questions  have  been  placed. 

Mr.  Melchior:  May  I  have  a  ruling  on  that  last 
subject  separately,  your  Honor? 

The  Court:    Objection  sustained. 

Mr.  Melchior:  On  the  qualification  of  the  witness? 

The  Court:  On  the  subject  you  are  talking  about. 
I  mean,  I  just  don't  think  this  is  the  subject  of 
expert  testimony  so  how^  are  you  going  to  qualify 
him? 

Mr.  Melchior:     In  other  words, 

The  Court :  He  may  be  an  expert  in  rug  texture, 
that  sort  of  business,  and  I  am  not  prohibiting  him 
from  testifying  about  that,  but  if  you  want  to  ask 
if  this  is  a  safe  or  unsafe  situation,  I  say  to  you 
that  is  not  a  proper  subject  for  expert  testimony. 

Mr.  Melchior:  Well,  I  am  very  sorry  that  your 
Honor  feels  that  way.  I  feel  that  I  have  done  all 
that  I  can  to  persuade  you  and,  if  the  case  is  going 
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to  hinge  on  it,  it's  very  unfortunate  but  I  don't  see 

what  else  I  can  say. 

The  Court:  Well,  the  case  isn't  going  to  hinge 
on  it;  all  I  am  doing  is  making  a  ruling  on  a  mo- 
tion you  made. 

Mr.  Melchior:  It  may  or  may  not  hinge,  but  it 
may. 

The  Court :    Well,  we  will  see  about  that. 

Mr.  Melchior:    All  right. 

The  Court :    Bring  in  the  jury. 

(Whereupon  the  following  proceedings  were 
had  in  the  presence  of  the  jury.) 

Q.  (By  Mr.  Melchior)  :  Mr.  Yosiph,  I  show  you 
Plaintiff's  Exhibit  3  and  ask  you  to  look  at  the 
rug.  Is  that  what  is  known  as  a  Chinese  rug? 

A.     It  is  a  Chinese  pattern  rug. 

Q.  And  is  that  a  free-lying  rug  or  is  that  a  rag 
which  is  in  some  manner  fastened  to  tJie  floor? 

A.  No,  this  is  just  loosely  thrown  on  the  top  of 
the  floor. 

Q.  Now,  from  your  experience,  Mr.  Yosiph,  do 
you  know  what  are  the  qualities  of  adhesion  to  the 
floor  surface  of  rugs  which  are  called  Chinese  rugs? 
How  should  they  be  properly  and  safely  placed  on 
the  floor? 

The  Court.:  You  have  asked  two  or  three  ques- 
tions there.   [64] 

Mr.  Melchior:    All  right. 

Q.  From  your  experience,  what  are  the  proper- 
ties of  adhesion  to  a  floor  surface  of  loosely  placed 
Chinese  rugs? 
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Mr.  Sedgwick:  I  will  object  to  that,  your  Honor, 
on  the  ground  that  the  foundation  has  not  been 
laid  for  this  question.  There  may  be  many  types 
of  Chinese  rugs.  We  don't  know  whether  this  man 
has  performed  any  experiments  or  whether  he  is 
in  the  business  of  experimenting  with  cohesion,  the 
coefficients  of  friction  and  things  of  that  kind. 

The  Court:  Well,  all  he  said  was  that  this  was 
a  Chinese  pattern. 

Mr.  Melchior :  No,  I  asked  him  whether  it  was  a 
Chinese  rug. 

The  Court:  Well,  if  you  will  read  his  testimony 
back,  Mr.  Reporter. 

Mr.  Melchior:     All  right,  I  can  straighten  that 
out. 
I     The  Court :    Well,  let^s  see  what  he  said.  Will  the 
reporter  read  it,  please? 

(The  answer  was  read  as  follows:  ^'It  is  a 
Chinese  pattern  rug.") 

The  Court :  That  is  a  far  cry  from  what  you  are 
talking  about. 

Q.  (By  Mr.  Melchior)  :  Mr.  Yosiph,  in  the  rug 
business,  [65]  is  there  such  a  thing  as  a  special 
kind  of  rug  known  as  a  Chinese  pattern  rug'? 

A.  Yes,  there  is  rugs  that  is  known  by  the  name 
of  Chinese  pattern  rugs. 

Q.  Will  you  describe  the  kind  of  a  rug  that 
this  is'? 

A.     This  is  9I/2  wide  by  30  feet  long. 

Q.  I  don't  mean  this  particular  rug;  what  is  a 
Chinese  pattern  rug? 
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A.  AVell,  each  rug  has  its  own  pattern,  so  if 
there  will  be  a  hundred  different  rugs,  there  will 
be  one  hundred  different  patterns,  as  far  as  speak- 
ing on  the  basis  of  pattern.  There  is  no  limitation 
to  them;  it's  wide  open.  So  it  is  with  Persian  rugs; 
so  it  is  mth  Chinese. 

Q.     In  other  words, 

A.  Being  specific,  this  rug  was  9%  wide,  30 
feet  long  and  it  was  loosely  thrown  on  the  top  of 
the  pad,  crossways  but — By  the  way,  when  I  saw 
the  rug,  there  was  a  pad,  a  rubber  pad  across  it. 
In  other  words,  I  didn't  see  the  situation  as  it  was 
in  the  pictures  because,  when  I  went  there  and  I 
saw  a  pad  across  the  rug — as  you  walk,  in  other 
words,  your  feet  will  touch  the  rubber  pad,  not  the 
rug,  so  that  was  something  new  to  me  there. 

Q.  Now,  my  question  right  now  is:  What  is  a 
Chinese  rug  as  distinguished  from  any  other  kind 
of  rug? 

A.  Chinese  rugs  are  hand-made  and  they  are 
patterned  [66]  different  than  any  other  type  of 
rug  in  relation  to  the  Persian  or  to  the  rugs  made 
in  this  country,  they  are  machine-made,  so  there  is 
a  distinction  between  the  Chinese  rug  and  any  other 
country  or  machine-made  rug. 

Q.  Was  the  rug  itself,  you  saw  in  the  picture, 
a  Chinese  rug?  A.     I  would  think  it  is. 

Q.  What  experience  have  you  had  with  respect 
to  the  way  in  which  Chinese  rugs  should  be  placed 
on  floors?  State  your  own  experience,  please. 

A.     It  is  necessary  the  rugs  should  have  a 
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Mr.  Sedgwick:  Excuse  me,  Mr.  Yosiph.  Pardon 
me,  your  Honor,  his  question  was '? 

The  Court:    "What  is  your  experience"? 

You  don't  seem  to  understand  the  word  "expe- 
rience." 

Mr.  Melchior:  I  can't  hear  your  Honor,  The 
echo. 

The  Court:  I  was  saying  to  the  witness  that  he 
doesn't  seem  to  understand  the  Avord  "experience." 

Mr.  Melchior:    Thank  you. 

The  Court:  Now,  you  are  going  to  have  to  get 
at  it  in  some  other  way  than  by  asking  him  about 
his  experience  because,  as  soon  as  you  do,  he  starts 
to  describe  the  rugs  and  one  thing  or  another. 

Q.  (By  Mr.  Melchior)  :  Mr.  Yosiph,  what  do 
you  know,  on  the  basis  of  all  of  your  years  in  the 
business 

The  Court :  That's  going  to  get  him  right  back 

Q.  (By  Mr.  Melchior)  :  Not  this  rug,  but  [67] 
Chinese  rugs  in  general,  how  they  lie  and  are  placed 
on  floors. 

A.  Well,  I  would  use  the  word  "experience"  be- 
cause I  have  confidence  in  myself  to  understand 
the  word  "experience."  My  experience  teaches  me 
the  rug  should  have  a  pad. 

The  Court:  Well,  you  see,  that  isn't  what  he 
asked  you  at  all.  You  understand  "experience"  in 
one  sense  and  counsel  is  asking  about  your  expe- 
rience in  another  sense.  What  he  means  by  "experi- 
ence" is,  how  many  years  have  you  dealt  with  mgs. 
How  many  years? 
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The  Witness :    Thirty  years. 

The  Court :  What  did  you  do,  did  you  make  rugs, 
did  you  sell  rugs? 

The  Witness:  I  sold  rugs.  I  repair  rugs,  I  clean 
rugs,  I  lay  rugs. 

The  Court:    For  30  years'? 

The  Witness :  Thirty  years.  That  is  the  only  way 
I  make  my  living. 

The  Court :  All  right.  Now  we  are  getting  there. 
Now,  go  on  from  there.  I  don't  want  to  examine 
him. 

Q.  (By  Mr.  Melchior)  :  Now,  what  do  you  know, 
on  the  basis  of  these  30  years,  Mr.  Yosiph,  about 
how  Chinese  rugs  lay  on  the  floor? 

Mr.  Sedgwick:  I  am  going  to  object  to  that,  your 
Honor;  incompetent,  irrelevant  and  immaterial,  not 
the  subject  of  expert  testimony.  [68] 

The  Court:  Well,  I  think  so,  Mr.  Melchior.  In 
the  first  place,  I  don't  know  anything  about  this 
Chinese  business  yet,  because  all  he  says  is  that  rug 
has  a  Chinese  pattern.  Now,  the  pattern  hasn't  got 
a  blamed  thing  to  do  with  how  the  rug  lays  on  the 
floor,  how  it  adheres  to  the  floor  or  doesn't  adhere 
to  the  floor.  It  doesn't  make  a  bit  of  difference. 
That  is  all  ho  says:  This  is  a  Chinese  pattern  rug. 

Q.  (By  Mr.  Melchior)  :  Mr.  Yosiph,  I  show  you 
a  picture  of  a  rug  again.  This  time  I  will  show  you 
Plaintiff's  Exhibit  4.  Is  that  a  Chinese  rug?  « 

A.     It  is.  4 

Q.     Are  Chinese  rugs  different  from  other  rugs?] 

The  Court:    Let's  find  out  what  he  means  by  a 
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"Chinese  rug."  What  do  you  mean  by  a  Chinese 

rug  ? 

The  Witness:  A  Chinese  rug  is  made  in  China. 
It  is  made  by  hand.  Just  like  you  say,  "What  is 
an  American  rug?"  I  will  say  it  is  made  by  ma- 
chine, the  wool  is  spun  by  machine,  it  is  woven  into 
a  rug  by  machine.  And  the  Chinese  rug  also  is  dif- 
ferent than  a  Persian  rug  or  a  Turkish  rug  because 
of  the  peculiar  pattern  and  colors.  Therefore,  when 
I  see  a  Chinese  rug,  immediately  I  distinguish  it 
from  the  rest  of  all  the  rugs  that  I  know,  regard- 
less where  they  are  made. 

The  Court:    What  distinguishes  it?  [69] 

The  Witness:  It  is  the  peculiarity;  it  is  the 
outline,  its  construction,  its  adaptation  of  color  and 
pattern. 

Q.  (By  Mr.  Melchior)  :  Is  there  anything  in  the 
weave  of  a  Chinese  rug  which  distinguishes  it  from 
other  rugs?  A.     It  does. 

Q.     What  is  that? 

A.  It  is — being  hand-made,  it  is  very  hard  for 
me  to  give  words  to  describe.  It  is  just  like  here 
we  are  about  20  people  and  we  have  a  pen — I  have 
to  answer  your  question  in  the  terms  of  an  illus- 
tration that  I  am  about  to  say,  and  we  have  given 
a  pen  and  to  write  one  sentence  and  all  of  us  have 
the  same  ink,  the  same  pen,  all  our  handwriting 
will  be  different,  yet  we  wrote  the  same  sentence. 
Chinese  rug  is  the  same  way;  Persian  rug  is  the 
same  way.  If  we  have  all  the  yarn,  all  the  pattern, 
each  weaver  differs  than  the  other  because  you  have 
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the  cliaraeteristic  of  something  that  is  made  by 
hand,  so  I  cannot  be  too  accurate  about  how  to 
differentiate  a  Chinese  rug  from  a  Persian  or  a 
Persian  rug  from  an  Indian  rug  or  an  Indian  rug 
from  any  other  hand-made  rugs,  because  they  all 
have  peculiarities  and  each  has  a  pattern  of  its  own. 

Q.  In  other  words,  is  the  hand-made  rug,  as 
against  the  machine-made  rug,  which  makes  the 
difference  in  the  way  in  which  the  rug  lies;  is  that 
right  ?  A.     That  is  right. 

Q.  This  was  a  hand-made  rug,  was  it,  in  the 
pictures?  [70]  A.     That  is  right. 

The  Court :  I  am  afraid  you  testified,  coimsel,  not 
the  witness. 

Mr.  Sedgwick:  Your  Honor,  could  we  ask  that 
the  last  question  and  answer  be  read? 

The  Court:    You  couldn't  hear? 

Mr.  Sedgwick :  I  couldn't  get  it ;  they  were  both 
arguing,  talking  at  the  same  time. 

The  Court:     All  right,  would  you  read  the  last 
question  and  answer? 
(Record  read.) 

Mr.  Sedgwick:  That  is  the  part  that  I  missed, 
"the  way  it  lays  on  the  floor."  I  asked  that  it  be 
stricken  for  the  purpose  of  the  objection  on  the 
groimd  that  it  is  leading  and  suggestive,  and  the 
answer  be  stricken  for  the  purpose  of  the  Court's 
ruling. 

The  Court:  The  answer  is  stricken.  The  objec- 
tion is  sustained.  It  is  leading  and  suggestive. 

Q.     (By  Mr.  Melchior)  :     Mr.  Yosiph,  will  you 
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state  whether  there  are  special  qualities  about  floor 
adhesion,  about  lying  on  the  floor,  of  certain  kinds 
of    floor    coverings    as    distinguished    from    other 
kinds?  A.    Yes. 

■  Mr.  Sedgwick:  Just  a  moment,  please,  Mr.  Yo- 
siph.  I  am  going  to  object  to  that,  your  Honor,  as 
the  subject  of  [71]  expert  testimony,  first,  upon 
which  this  witness  is  not  shown  to  be  qualified  as 
an  expert;  secondly,  it  is  not  the  proper  subject 
of  expert  testimony.  Certainly  the  qualities  of  ad- 
hesion— ^he  has  not  been  shown  to  be  an  expert  on 
that,  or  that  any  tests  were  made  as  to  this  particu- 
lar rug,  or  anything  of  that  kind. 

Mr.  Melchior:  It  is  not  a  matter  of  tests,  your 
Honor.  This  is  a  general  question  which  is  part  of 
the  setting  in  which  the  expert  testimony  is  re- 
quired. 

The  Court:    Really  preliminary,  then? 

Mr.  Melchior:    Really  preliminary. 

The  Court:    Overruled.  You  may  proceed. 

Q.  (By  Mr.  Melchior) :  You  recall  the  ques- 
tion, sir? 

The  Court:    Read  it  to  him. 

(Record  read  by  the  reporter.) 

Q.  (By  Mr.  Melchior)  :  What  are  the  special 
qualities  and  what  types  of  rugs  possess — floor  cov- 
erings, excuse  me — which  type  of  floor  coverings 
possess  which  qualities  of  adhesion  ? 

Mr.  Sedgwick:  Just  a  minute,  please.  There  are 
i  two  questions  there ;  first,  are  there  differences,  and 
'   then,  what  are  the  differences? 
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Mr.  Melcliior:  I  think  I  should  choose  the  first 
question.  The  question  now  is 

The  Court :  This  witness  is  going  to  have  a  lot  of 
[72]  trouble  unless  you  just  ask  him  one  thing  at 
a  time. 

Mr.  Melchior:    All  right. 

The  Court:    Make  it  as  simple  as  you  can. 

The  Witness :    I  would  appreciate  it. 

Q.  (By  Mr.  Melchior) :  What,  Mr.  Yosiph,  if 
anything,  are  the  special  qualities  of  lying  on  the 
floor  of  different  classes  of  floor  coverings'? 

A.     I  would  like  to  ask  this  permission 

Mr.  Sedgwick:  Excuse  me.  I  hate  to  be  popping 
up  and  putting  up  my  hand,  but  I  must  stop  you. 
We  now  object,  your  Honor,  this  is  not  the  proper 
basis  of  expert  testimony,  one;  two,  that  it  is  in- 
competent, irrelevant  and  immaterial;  and  three, 
that  this  man  has  not  been  qualified  as  an  expert 
on  the  coefficient  of  friction  or  anything  of  that 
kind,  or  that  any  foundation  has  been  laid  of  any 
tests  of  this  rug.  The  question  of  what  some  other 
rug  might  do,  I  think,  is  completely  immaterial  on 
some  other  surface. 

Mr.  Melchior:  Your  Honor  please,  the  question 
is  as  to  the  various  types  of  rugs  and  the  witness 
has  stated  to  which  class  or  type  of  rug  this  par- 
ticular rug  belongs.  He  is  qualified  to  testify  on 
that  subject  on  the  basis  of  30  years'  experience  in 
installing  various  kinds  of  floor  coverings. 

The  Court:  We  are  not  talking  about  whether 
he  knows  mgs,  floor  coverings ;  we  are  talking  about 
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the  adhesive  quality,  or  the  lack  of  it,  of  this  par- 
ticular rug.  [73]  Now,  did  he  make  any  tests? 

Mr.  Melchior:  He  has  not  made  any  tests,  your 
Honor. 

The  Court:  How  does  he  know  that?  How  can 
he  help  us  ? 

Mr.  Melchior:  He  will  testify — Should  this  be 
out  of  the  hearing  of  the  juiy? 

The  Coui*t:  Well,  I  have  heard  most  of  it.  I 
don't  think  it  is  going  to  help  us  to  talk  to  me  about 
this,  with  the  jury  out  in  the  jury  room,  any  fur- 
ther. If  you  can  ask  this  witness  a  question  that 
is  a  proper  question,  we  will  let  him  answer.  Now, 
I  don't  want  to  limit  you.  If  there  is  anything  at 
all  that  he  can  help  us  with,  we  want  to  hear  it. 
Now,  let's  see  if  there  is  anything  he  can  help  us 
with.  I  must  say  I  am  somewhat  doubtful  about 
it,  but  I  am  not  going  to  limit  you. 

Q.  (By  Mr.  Melchior)  :  Mr.  Yosiph,  have  you 
made  tests  as  to  how  Chinese  rugs  should  lie  freely 
on  the  floors? 

Mr.  Sedgwick :  Your  Honor,  that's  jourely  a  con- 
clusion of  this  witness. 

The  Court:  No,  he  is  asking  if  he  has  made 
ItestS'. 

Mr.  Sedgwick :    Excuse  me. 

The  Court:  That  is  a  proper  question.  The  ob- 
jection is  overruled. 

Did  you  ever  make  any  tests  about  rugs  lying  on 
the  floor?  [74] 

The  Witness:    Your  Honor,  may  I  say  just  one 
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word  in  reference  to  the  word  "test"  and  to  the 
one  word  "adhesive"?  These  are  two  scientific 
words.  I  don't  want  to  be  involved  in  them.  Why 
shouldn't  we  talk  plain  English,  put  the  pad  and 
23ut  the  mig  on  top  of  the  pad?  That  is  the  ques- 
tion to  be  discussed.  Adhesive  tests — I  am  not  a 
laboratory. 

Q.     (By  Mr.  Melchior) :    Just  a  minute. 

The  Court*.  Well,  you  see,  counsel,  your  witness 
now  tells  us  he  isn't  qualified  to  do  that. 

Mr.  Sedgwick :    That's  right. 

The  Court:  He  said  all  he  knows,  you  put  a  pad 
on  the  floor. 

Q.  (By  Mr.  Melchior) :  Mr.  Yosiph,  do  you 
know  what  happens  if  various  kinds  of  pads  are 
placed  imder  loose  Chinese  rugs?  Do  you  know 
what  happens  then?  A.     Yes,  it  depends 

Mr.  Sedgwick:  Just  a  minute.  You  have  an- 
swered the  question. 

Q.  (By  Mr.  Melchior)  :  What  kind  of  pads  are 
there  which  can  he  placed  vmder  such  rugs? 

Mr.  Sedgwick :  Just  a  minute.  Your  Honor,  that 
is  completely  inmiaterial  in  this  case,  what  kind  of 
pads  have  to  be  placed.  We  are  dealing  with  one 
iiig  and  one  pad  and  we  are  dealing  with  something 
that  people  are  generally  familiar  with  and  it  is 
not  the  subject  of  this  type  of  expert  testimony. 

The  Court:  Well,  your  ov^m  witness,  [75]  Mr. 
Melchior,  says  he  doesn't  want  to  get  into  that  be- 
cause he  doesn't  know  anything  about  it.  He  is  no 
laboratory,  is  his  phrase. 
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Mr.  Melchior:  Obviously  he  isn't  a  laboratory 
man,  your  Honor,  l^ut  he  has  the  experience.  The 
words  "adhesion"  and  "test"  may  smack  of  the  lab- 
oratoiy,  but  they  really  mean  nothing  other  than 
"Did  you  trj^  it,  and  how  does  it  lie  on  the  floor?" 

Mr.  Sedgwick:  No,  no,  no,  no.  I  am  gomg  to  ask 
that  that  remark  be  stricken,  your  Honor. 

The  Court:    Yes. 

Mr.  Sedgwick :  That  is  testimony  of  Mr.  Melchoir. 

The  Court:    Counsel's  statement. 

Q.  (By  Mr.  Melchior) :  Mr.  Yosiph,  what  is 
a  foam  nibber  pad  % 

A.  There  are  several  kinds  of  foam  rubber.  I 
could  tell  hj  the  way  the  tenu  is  applied  to  them. 
For  instance,  foam  rubber,  sponge  rubber,  solid 
rubber,  and  there  are  some  pads  are  rubberized 
rubber;  they  are  not  100%  nibber;  so  there  are 
these  different  types  of  rubber  pads  used  on  the 
market,  in  my  shop  as  well  as  in  any  other  shop. 

Q.  Is  there  such  a  thing  in  the  rug  and  carpet 
;  business  as  a  foam  nibber  pad  with  molded  ridges? 

A.  Yes,  there  is  pads  completely  100%  nibber 
pads  and  there  are  pads  covered  with  a  rubber,  the 
j  top  and  the  surface,  [76]  and  there  are  other  pads 
i  that  are  made  of  nibber,  but  they  have  a  lining  on 
the  surface  of  the  rubber  to  give  a  little  l^it  solidity 
to  it,  little  bit  protective,  because  otherwise  it  will 
be  spreading. 

Q.  The  question  right  now  is,  what  is  a  foam 
((rubber  pad  with  molded  ridges?  What  sort  of  a 
thing  is  that? 


88  Lucy  K.  Cohen  vs. 

The  Court:    That's  not  involved  in  this  case,  is  it? 

Mr.  Melchior:    Yes,  it  is,  your  Honor. 

The  Court:  Is  if?  There's  no  evidence  here  that 
it  is.  This  man  can't  help  us  on  that  subject  be- 
cause he  wasn't  there  at  the  time  of  the  accident 
so  there  is  no  evidence  in  this  case  of  that  sort  of 
thing.  You  are  getting  outside  of  the  evidence. 

Mr.  Melchior :  I  think  I  would  like  to  address  the 
Court  out  of  the  hearing  of  the  jury;  I  think  it  is 
time  for  a  recess. 

The  Court:    Oh,  you  do? 

Mr.  Melchior:    I  am  sorry;  I  beg  your  pardon. 

The  Court:  I  am  in  the  habit  of  deciding  that 
one  myself. 

Mr.  Melchior :    I  am  veiy  sorry,  your  Honor. 

The  Couii;:    That's  all  right. 

Ladies  and  gentlemen,  the  Court  Officer  will  take 
you  to  the  jury  room.  Don't  talk  about  this  case 
while  you  are  out.  [77] 

(The  jury  retired  from  the  courtroom.) 

Mr.  Melchior:  I  certainly  didn't  intend  any  such 
implication. 

The  Court:  No  offense;  you  don't  need  to  say 
anything  about  it. 

Mr.  Melchior:  The  problem  that  I  have  now, 
your  Honor,  is  that  I  appreciate  that  this  is  not 
in  evidence  because  of  the  ruling  that  your  Honor 
has  made  that  he  can  testify  to  what  he  observed, 
l:>ut  if  I  may  recall  the  young  lady,  I  think  she  can 
testify  as  to  the  kind  of  pad,  if  I  may  do  that. 
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The  Court :    All  right.  Well,  we  will  take  a  short 
recess.  That  is  a  good  suggestion. 
(Recess.) 

Mr.  Melchior:  With  your  Honor's  permission  I 
would  like  to  withdraw  the  witness  briefly  and  put 
Miss  Cohen  back  on  the  stand.' 

The  Court:    You  may  do  so. 

GENE  MAURA  COHEN 

recalled,  ha\T.ng  been  previously  sworn,  testified  as 
follows : 

The  Clerk:  Will  you  please  restate  your  name 
for  the  record? 

The  Witness:    Gene  Maura  Cohen. 

Further  Direct  Examination 

Q.  (By  Mr.  Melchior)  :  Miss  Cohen,  you  testi- 
fied earlier  that  immediately  [78]  after  the  accident 
you  took  a  look  at  the  edge  of  the  carpet;  do  you 
recall  that?  A.     Yes,  that's  correct. 

Q.  Did  you  observe  anything  at  that  time  about 
the  manner  in  which  the  carpet  was  placed  with 
respect  to  any  covering  that  might  have  been  un- 
der it? 

A.  Yes,  the  carpet  was  longer  than  the  pad 
which  was  underneath  it  and  supposed  to  hold  it 
on  the  ground.  It  was — I  don't  know  exactly  how 
much  longer,  but  I'd  say  about  four  or  five  inches 
and  it  was  extending  beyond  the  pad. 

Q.  Was  that  condition  the  same  the  next  day 
when  the  pictures  were  taken? 


90  Lucy  K.  Cohen  vs. 

(Testimony  of  Gene  Maura  Cohen.) 

A.    Yes,  it  was. 

Q.  I  will  show  you  Plaintiff's  Exhibits  1,  2,  3 
and  4.  Can  you  show  on  those  pictures  where,  ac- 
cording to  your  observation,  the  mat  under  the  rug 
extended?  If  you  can,  I  w^ould  like  you  to  mark 
that. 

A.  (Witness  marking.)  I  am  not  sure  of  the 
exact  place  because  of  the  perspective  of  the 
pictures. 

Q.  All  right,  if  you  are  not  sure,  then  don't 
mark  them. 

Mr.  Sedgwick:  We  will  object  to  the  marking 
if  she  is  not  sure. 

Q.  (By  Mr.  Melchior)  :  If  you  are  not  sure, 
don't  mark  it. 

The  Court:    Let  me  see  those  pictures.   [79] 

Mr.  Melchior:    I  am  sorry,  your  Honor. 

Q.  What  was  the  appearance  of  the  part  where 
the  mat  did  not  extend  to  the  length  of  the  floor — 
to  the  length  of  the  carpet,  I  beg  your  pardon? 

A.     Could  you  repeat  that  question,  please? 

Q.  What  did  it  look  like  at  the  place  where  you 
testified  the  mat  was  short  of  the  edge  of  the 
carpet  ? 

A.     Well,  the  carpet  was  raised  at  this  point. 

Mr.  Melchior:    That's  all. 

Mr.  Sedgwick:    I  have  no  questions. 

The  Court:    Step  down. 

(AVitness  excused.) 
Mr.  Melchior:    All  right,  Mr.  Yosiph. 
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Further  Direct  Examination 

Q.  (By  Mr.  MelcMor) :  Mr.  Yosiph,  what  is 
the  effect  of  having  a  mat  under  a  loose-lying  rug 
which  is  four  to  five  inches  short  of  the  edge  of 
the  rug? 

Mr.  Sedgwick:  Just  a  moment.  It  would  seem 
to  me  this  is  entirely  not  the  subject  of  expert  testi- 
mony, that  is  a  matter  of  common  knowledge.  We 
don't  know  any  of  the  particulars.  Object  on  the 
ground 

The  Court:  You  are  not  talking  about  this  case 
so  it  is  immaterial. 

Mr.  Melchior:    May  I  have  the  pictures?  [80] 

The  Court:    Here  they  are. 

Q.  (By  Mr.  Melchior)  :  Mr.  Yosiph,  I  show  you 
Plaintiff's  Exhibit  1.  Assuming  that  Plaintiff's  Ex- 
hibit 1  shows  a  carpet  laid  in  a  public  place  with 
a  mat  under  the  carpet  and  the  mat  extending  four 
to  five  inches  short  of  the  edge  of  the  carpet  on 
the  side  facing  you  in  the  picture,  and  based  upon 
your  30  years'  experience  in  laying  carpets,  what 
would  be  the  effect  of  such  a  position  of  the  carpet 
and  mat  as  to  the  safety  of  the  rug  for  purposes 
of  having  people  walk  on  it? 

Mr.  Sedgwick:  Just  a  minute.  Object  to  that, 
your  Honor,  as  incompetent,  irrelevant  and  imma- 
terial, not  the  proper  subject  of  expert  testimony 
on  which  this  witness  has  not  been  qualified  as  an 
expert;  on  both  grounds. 

The  Court :    Sustained.  That  is  the  same  question 
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we  talked  about  while  the  jury  was  out,  Mr.  Mel- 

chior.  Exactly  the  same  question  we  ruled  on  once. 

Mr.  Melchior :    Excuse  me  a  moment,  your  Honor. 

The  Court:     Surely. 

Q.  (By  Mr.  Melchior) :  Mr.  Yosiph,  assuming 
that  in  a  public  hotel  lobby  a  rug  is  laid  as  shown 
in  Plaintiff's  Exhibit  1,  which  you  hold  in  your 
hand,  and  assuming  that  a  mat  lies  under  that  rug 
which  extends  four  to  five  inches  short  of  the  edge 
of  the  rug 

The  Coui*t:    You  say  forty-five? 

Mr.  Melchior:  Four  to  five  inches  short  of  the 
edge  of  the  rug.  [81] 

Q.  (By  Mr.  Melchior)  (Continuing) :  And  as- 
suming that  a  person  weighing  150  pounds  had 
walked  across  that  rug  carrying  baggage  in  the 
direction  from  the  pillars  which  you  see  in  the 
picture  to  the  door,  what  would  be  the  effect  of 
those  facts  upon  the  way  in  which  the  edge  of  the 
rug  adheres  to  the  floor? 

Mr.  Sedgwick:  Just  a  moment,  please.  Your 
Honor  please,  I  sound  like  a  broken  record  but  it 
is  incompetent,  irrelevant  and  immaterial,  no 
proper  foundation  laid,  not  the  proper  subject  of 
expert  testimony,  calling  for  the  opinion  and  con- 
clusion of  this  witness,  invading  the  province  of  the 
jury  and  an  improper  hypothetical  question  not 
based  on  any  proper  hypothesis  in  the  evidence  in 
this  case. 

The  Court:     Sustained. 

Mr.  Melchior:    Cross-examination. 
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Mr.  Sedgwick:    I  have  no  questions. 
The  Court:     Step  dowm. 

(Witness  excused.)  [82] 


***** 


LUCY  K.  COHEN 

the  plaintiff  herein,  called  as  a  witness  in  her  own 
behalf,  sworn.  [85] 


***** 


Direct  Examination — (Continued) 

Q.  (By  Mr.  Melchior) :  Mrs.  Cohen,  where  do 
you  reside?  [131] 

A.     In  Washington,  D.  C. 

Q.  Do  you  also  have  any  other  names  by  which 
you  are  known? 

A.  Yes;  my  married  name,  Mrs.  Felix  Cohen, 
and  my  maiden  name,  Lucy  Kramer. 

Q.     When  were  you  born,  Mrs.  Cohen  ? 

A.     May  22,  1907. 

Q.  And  will  you  tell  the  jury  what  your  educa- 
tion and 

The  Court:  Mr.  Melchior,  I  think  if  you  will  lift 
your  voice  a  little  the  jurors  will  appreciate  it. 

Mr.  Melchior:    Yes,  your  Honor. 

Q.  Will  you  tell  the  jury  what  your  education 
-and  employment  are  ? 

A.  Well,  I  have  my  B.A.  from  Barnard  and 
my  M.A.  in  mathematics  from  Columbia  and  most 
fof  my  points  for  a  doctor^s  degree,  but  I  never  con- 
cluded my  doctor's  degree. 
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Q.  I  am  having  some  trouble  hearing  you,  Mrs. 
Cohen?  A.     I  am  sorry. 

The  Court:  If  you  will  just  sit  back  and  lift 
your  voice  so  that  the  last  juror  in  the  box  can 
hear  you,  we  will  get  along  better. 

Q.  (By  Mr.  Melchior) :  Will  you  repeat  your 
answer,  please? 

A.  I  have  my  B.A.  from  Barnard  College  and 
my  M.A.  from  Columbia  University  and  all  my 
credits  for  a  doctor's  degree,  which  I  haven't  yet 
taken,  from  Columbia  University.  I  taught  [132] 
mathematics  for  a  short  time  before  I  went  to  live 
in  Washington  with  my  husband.  I  now  am  em- 
ployed at  the  Public  Health  Service  in  Washington, 
D.  C,  in  the  Government. 

Q.  Where  were  you  employed  on  August  14, 
1957? 

A.  The  President's  Committee  on  Scientists  and 
Engineers. 

Q.  Is  that  an  agency  of  the  United  States  Gov- 
ernment? A.     Yes. 

Q.     What  was  your  salary  at  that  time? 

A.  It  was  what  is  called  a  GS-13.  $8,990  per 
annum. 

Q.     $8,990  per  annum?  A.     Yes. 

Q.     And  where  were  you  on  August  14,  1957? 

A.     I  was  in  San  Francisco. 

Q,  What  status  were  you  on  at  that  time  with 
respect  to  your  employment? 

A.  I  was  on  my  vacation.  I  had  a  few  days^ 
leave — annual  leave. 
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Q.  How  long  had  you  been  away  from  your 
oface? 

A.     From  about  the  7th  of  August.  Just  a  week. 

Q.  Would  you  describe  where  you  had  been  and 
what  you  were  doing  and  what  you  were  doing  in 
San  Francisco? 

The  Court:  Well,  I  don't  believe  that  has  any 
importance  in  this  lawsuit,  does  it,  Mr.  Melchior? 
Let's  get  to  the  morning  at  the  Maurice  Hotel. 

Mr.  Melchior:  It  has  importance  insofar,  your 
Honor,  as [133] 

The  Court:     That  she  is  an  active  woman? 

Mr.  Melchior:    That  she  is  an  active  woman,  yes. 

The  Court:    Well,  she  can  tell  us  about  that. 

The  Witness:    I  will  try  to  be  as  brief  as  I  can. 

My  daughter  had  been  studying  and  working  in 
Albuquerque,  New  Mexico,  and  she  asked  if  I 
couldn't  possibly  spend  my  week's  vacation  with 
her  going  over  some  of  the  old  ground  that  she  and 
my  husband  and  the  younger  child  had  done  some 
seven  years  before  while  he  was  alive. 

We  went  from  Albuquerque  to  Gallup,  to  the 
Gallup  Indian  ceremonials,  which  I  had  never  seen. 

Q.     (By  Mr.  Melchior)  :    The  what? 

A.  The  Gallup  Indian  ceremonials,  which  I  had 
never  seen.  Then  we  went  by  bus  from  there  to 
Los  Angeles,  and  from  there  to  Yosemite  National 
Falls,  which  I  had  never  seen. 

The  Court:  Well,  see,  this  is  going  over  the 
same  territory.  You  don't  need  to  corroborate  Mrs. 
B 
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Cohen's  daughter's  testimony.   She  testified  to  all 

this. 

The  Witness:    I  am  soiTy. 

Mr.  Melchior:    Very  well. 

Q.  When  did  you  first  arrive  at  the  Maurice 
Hotel  in  San  Francisco? 

A.  I  think  about  five-thirty  on  Tuesday,  Au- 
gust 13th. 

Q.  Was  that  the  first  time  you  had  ever  seen  the 
Maurice  Hotel?  [134]  A.    Yes. 

Q.     How  did  you  happen  to  be  there? 

A.  It  had  been  recommended  to  us  veiy  highly 
by  an  acquaintance,  someone  who  had  used  it  for 
many  years,  and  I  wrote  to  the  Maurice  and  re- 
served a  room  for  that  one  night. 

Q.  I  would  like  to  show  you  a  paper  and  ask 
you  what  this  paper  is. 

Mr.  Sedgwick:    Excuse  me.  May  I  see  the  paper? 

Mr.  Melchior :    I  beg  your  pardon,  sir. 

The  Court:  Is  this  something  to  do  with  the 
date  she  was  there? 

Mr.  Melchior:  It  is  a  confirmation  of  her  res- 
erv^ation. 

The  Court:  Well,  you  don't  need  that.  Is  there 
any  doubt  in  this  lawsuit  that  she  was  there? 

Mr.  Sedgwick:  No,  your  Honor.  We  don't  ques- 
tion that. 

The  Court :    All  right. 

Mr.  Melchior:    All  right,  we  wiU  just  go  ahead. 

Q.  How  did  you  spend  the  night  from  August 
13th  to  August  14th? 
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A.  Well,  shortly  after  we  aiTived  we  made  our- 
selves comfortable,  and  then  a  friend  came  to  call 
for  us  and  took  us  sightseeing,  took  us  up  to  Coit 
Tower,  I  think  it  is. 

Q.     What  time  did  you  retire?  [135] 

A.  We  retired,  oh,  I  would  say  about  ten-thirty, 
after  dinner. 

Q.    And  what  time  did  you  arise  in  the  morning? 

A.  Well,  I  can't  say  exactly,  because  I  never 
use  an  alarm  clock,  but  it  must  have  been  fairly 
early.  I  usually  arise  early. 

Q.  And  what  was  your  purpose  that  morning? 
What  were  you  intending  to  accomplish  ? 

A.  We  were  to  take  a  plane,  a  TWA  plane,  on 
our  return  to  Washington  on  our  way  East  to  pick 
up  my  younger  daughter. 

Q.  Do  you  recall  the  time  that  the  plane  was  to 
leave  and  where  your  destination  was? 

A.  We  had  reservations  on  the  plane  that  left 
at  8:45,  a  TWA  plane,  to  arrive  in  Chicago  some- 
time that  afternoon.  I  don't  know  exactly  what  time 
unless  I  have  the  timetable. 

Mr.  Sedgwick:  Would  your  Honor  pardon  me  a 
moment?  Counsel  has  handed  me  several  papers.  I 
j  would  like  to  see  what  they  are. 

The  Court:  I  don't  think  you  need  to  put  in  the 
airline  schedule.  It  appears  that  that  is  what  it  is. 

Mr.  Melchior:     One  is  an  airline  schedule,  your 

I  Honor,  and  the   other,  your  Honor,   are  notes   in 

Mrs.  Cohen's  handwriting  made  prior  to  this  time. 
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indicating  the  time  of  the  plane.  There  was  some 

point  about  whether  she  was  itaking  a  plane 

The  Court:  Well,  let  counsel  look  at  that  [136] 
and  see  if  you  can't  say  what  time  the  plane  left. 

Q.  (By  Mr.  Melchior) :  Mrs.  Cohen,  I  am  go- 
ing to  hand  you  a  paper  and  ask  you  to  identify 
that  paper  if  you  can. 

A.  Yes,  sir.  That  is  a  note  I  made  in  Wash- 
ington at  the  time  we  were  arranging  the  trip,  giv- 
ing the  dates  and  times  of  reservations  and  what 
planes  I  was  planning  to  take,  and  so  on.  Also,  the 
name  of  the  hotel  which  had  been  recommended  by 
a  friend,  and  the  friend's  name  in  Tulsa,  Oklahoma. 

Q.  Are  these  notes  you  made  prior  to  arriving 
in  San  Francisco?  A.     Oh,  yes. 

Mr.  Melchior:  I  would  like  to  offer  the  docu- 
ment identified  by  the  witness  as  Plaintiff's  Ex- 
hibit 8. 

Mr.  Sedgwick:    No  objection. 

The  Court :    Received.  ■ 

(Note  made  by  plaintiff  marked  Plaintiff's 
Exhibit  8  in  evidence.) 

Q.  (By  Mr,  Melchior) :  I  will  show  you  another 
paper,  Mrs.  Cohen,  and  ask  you  to  identify  it. 

A.  These  are  more  of  my  notes  on  the  same  sub- 
ject, TWA  telephone  call  and  the  plane  number 
and  the  reservation,  also  made  in  Washington  be- 
fore I  left. 

Mr.  Melchior:  I  would  like  to  offer  the  paper 
now  identified  by  the  witness  as  Plaintiff's  Ex- 
hibit 9.  [137] 
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The  Court:    Received  in  evidence. 

(Notes  made  by  plaintiff  marked  Plaintiff's 
Exhibit  9  in  evidence.) 

The  Witness:    I  apologize  for  the  state  of  it.. 

Mr.  Melchior :  Would  your  Honor  like  to  see  the 
exhibit  ? 

The  Court:    No. 

Q.  (By  Mr.  Melchior)  :  Mrs.  Cohen,  I  would 
like  to  show  you  Plaintiff's  Exhibit  8  and  ask  you 
whether  there  is  any  reference  to  the  time  of  the 
departure  of  your  flight  from  San  Francisco. 

Mr.  Sedgwick :  If  your  Honor  please,  I  think  the 
exhibit  speaks  for  itself.  She  can  testify  as  to  what 
time  she  was  to  leave. 

The  Court:  Yes.  All  you  need  to  do,  Mr.  Mel- 
chior, is  to  tell  the  jury  about  it. 

Mr.  Melchior:    All  right.  Fine. 

The  Court:    What  does  it  show? 

Mr.  Melchior:  I  would  like  the  jurors  to  note 
that  about  three-fourths  down  toward  the  foot  of 
the  paper,  which  is  Plaintiff's  Exhibit  8,  the  fol- 
lowing is  shown  in  pencil : 

"8:14,  No.  36,  SF-Chicago,  76  times  2,  152.  2  (in 
a  circle),"  and  then  it  says  "8:45  p.m. — 5:02  p.m. 
(midway)." 

On  Plaintiff's  Exhibit  9,  on  the  reverse,  there  is 
[138]  written  in  ink  diagonally  across  the  page 
"TWA  St.  3-4200,  San  Francisco-Chicago,  first- 
class  $114.75,  No.  36-Lv  SF  8/14,  8/45  a.m.  Arr. 
Chic.  5 :20  p.m." 

Q.     (By  Mr.  Melchior)  :    Do  you  recall  arriving 
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at  the  lobby  of  the  Maurice  Hotel  on  the  morning 

of  August  14th,  1957?  A.     Yes. 

Q.     What  time  did  you  arrive  there  ? 

A.     I  think  it  was  shortly  after  seven  o'clock. 

Q.     Did  you  come  down  on  the  elevator? 

A.     Yes,  sir. 

Q.  What  did  you  do  after  you  arrived  in  the 
lobby? 

A.  I  went  to  the  desk  to  pay  my  bill  and  to 
leave  the  key.  I  did  those  things. 

Q.     What  did  you  do  after  that  ? 

A.  I  went  back  toward  the  elevator  to  wait  for 
my  daughter,  who  was  coming  down. 

Q:     Did  your  daughter  arrive? 

A.     Yes,  she  came  down  shortly  thereafter. 

Q'.     And  at  that  point  what  happened? 

A.  Then  we  proceeded  to  the  door.  Our  bags 
were  already  in  the  cab. 

Q.  What  were  you  wearing  at  that  time,  Mrs. 
Cohen? 

A.  I  was  wearing  a  gray  cotton  dress,  with  a 
little  jacket,  a  hat,  no  coat,  and  I  was  carrying  a 
purse  and  a  little  cloth  bag.  [139] 

Q.  I  show  you  a  pair  of  lady's  shoes,  Mrs.  Cohen, 
and  ask  you  whether  you  can  identify  these  shoes. 

A.    Yes;  these  are  the  shoes  that  I  wore. 

Q.     On  the  morning  of  August  14th  ? 

A.     On  the  morning  of  August  14th,  yes. 

Mr.  Melchior:  I  would  like  to  offer  the  shoes 
identified  just  now  as  Plaintiff's  Exhibit  10. 

The  Court:    Received. 


Western  Hotels,  Inc.,  et  al.  101 

(Testimony  of  Lucy  K.  Cohen.) 

(Pair  of  shoes  were  received  in  evidence  and 
marked  Plaintiff's  Exhibit  10.) 

Q.  (By  Mr.  Melchior) :  Now,  where  did  you 
proceed  at  that  point? 

A.  I  was  proceeding  toward  the  door,  toward  the 
dooi'w^ay.  The  door  was  open  on  one  side. 

Mr.  Melchior:  Just  a  moment.  Before  I  go  on, 
may  I  take  a  moment  to  show  the  shoes  to  the  jury, 
your  Honor? 

The  Court:    You  can  do  that  after  while. 

Mr.  Melchior:    All  right.  Fine. 

The  Court:    Let's  get  the  examination  over  with. 

Q.  (By  Mr.  Melchior) :  What  transpired  at 
that  time?  A.     I  beg  your  pardon? 

Q.  Withdraw  the  question.  Who  else  was  in  the 
lobby  at  that  time  ? 

A.  As  I  recall,  I  think  we  were  the  only  guests 
at  the  time,  because  it  was  fairly  early.  There  was 
my  daughter,  the  manager  [140]  who  was  opening 
the  door.  A  bellman  was  just  outside  the  door.  He 
had  taken  our  bags  out.  The  taxi  man  was  just 
outside  the  door.  There  was  someone  at  the  desk. 
I  don't  recall  if  it  was  a  man  or  a  woman. 

Q.  Where  was  your  daughter  in  relation  to 
yourself?  A.     Just  a  few  steps  behind  me. 

Q.  And  then  as  you  proceeded  out  tlie  door  did 
anything  happen? 

A.  Yes.  I  felt  my  toe  catch  in  something  and  I 
tried  to  disengage  my  toe;  as  I  was  w^alking  and 
trying  to  recover  my  balance  I  found  myself  on 
the  floor,  on  my  knee,  right  in  the  doorway. 

Q.     Do  you  know  on  what  you  caught? 
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A.  Well,  I  didn't  know  it  at  the  time,  but  when 
I  fell  and  I  was  on  the  ground  I  looked  back  and 
saw  that  it  was  a  nig. 

Q.  And  where  did  you  land  as  you  fell  to  the 
floor? 

A.     Well,  I  landed — I  don't  quite  understand. 

Q.     Where  did  you  body  first  touch  the  floor? 

A.  As  far  as  I  can  recall,  it  was  on  my  right 
knee. 

Q.     And  at  what  place  in  the  lobby,  Mrs.  Cohen? 

A.     Just  in  the  doorway. 

Q.  Now  I  will  show  you  Plaintiff's  Exhibit  3. 
Can  you  show  on  that  exhibit  where  your  body 
came  to  rest?  Make  a  cross  with  this  pencil. 

A.  Well,  it  was  very  close  to  where  my  daugh- 
ter did.  Shall  I  circle  it?  Somewhere  in  that  area 
(indicating).  [141] 

Q.  And  you  have  initialed  where  you  have  cir- 
cled it?  A.    Yes. 

Mr.  Sedgwick:    What  exhibit  is  that? 

Mr.  Melchior:    That  is  Exhibit  3. 

The  Court:  Is  this  a  good  point  at  which  to 
suspend,  Mr.  Melchior? 

Mr.  Melchior :    I  think  it  will  be,  yes,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
while  you  are  out  of  the  courtroom  don't  talk  about 
this  case,  do  not  permit  anyone  to  talk  to  you  about 
it.  We  will  be  at  recess  until  10:00  o'clock  a.m. 
January  6,  1959.   [142] 

(Thereupon  an  adjournment  was  taken  until 

10:00  o'clock  a.m.  Tuesday,  January  6,  1959.) 

***** 
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called  as  a  witness  on  behalf  of  the  plaintiff,  being- 
first  duly  sworn,  testified  as  follows : 

The  Clerk:  Please  state  your  name,  your  ad- 
dress and  your  occupation  to  the  Court  and  to  the 
jury. 

The  Witness:  Donald  Marshall,  142  Newman 
Street,  San  Francisco. 

The  Clerk:    Occupation? 

The  Witness:    Process  server. 

The  Clerk:    Will  you  spell  your  last  name? 

The  Witness:    M-a-r-s-h-a-1-1. 

Direct  Examination 

Q.  (By  Mr.  Melchior)  :  Mr.  Marshall,  you  are 
a  process  server.  For  whom  do  you  work?  [143] 

A.    Attorneys  Messenger  Service. 

Q.  I  show  you  a  document,  a  paper  stapled  to  it 
which  I  have  shown  to  counsel  and  ask  you  whether 
you  can  identify  it  ? 

The  Court:    What  is  this  all  about? 

Mr.  Melchior:  If  your  Honor  please,  the  wit- 
ness is  asked  to  serve  a  party  whom  we  wanted  to 
call  as  a  witness  in  this  trial  and  was  not  able  to 
find  him  and  make  proof  of  that. 

The  Court:    What  has  that  got  to  do  with  it? 

Mr.  Melchior:  If  your  Honor  please,  under  the 
Law  of  California  if  a  witness  is  not  called  an  in- 
[ference  is  raised  that  his  testimony  would  be  con- 
trary to  the  party  who  did  not  call  him  and  we 
ihave  a  right  to  rebut  that  by  showing  that  we  tried 
to  find  him  and  we  couldn't  find  him. 
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The  Court:    All  right. 

A.  As  far  as  I  know  this  is  the  paper  that  I 
had  for  hmi.  I  don't  read  them,  I  just  serve  them 
because  I  have  an  affidavit  that  goes  with  them. 

Q.  Did  you  receive  a  paper  which  asked  you  to 
serve  a  subpoena  on  William  Lohman? 

A.    Yes,  sir. 

Q.  Is  the  paper  I  have  given  you  a  subpoena 
for  Mr.  Lohman  and  a  check  for  his  fees  tendered 
with  that? 

A.  As  far  as  I  know,  there  is  a  check  for  wit- 
ness fees  on  it.  [144] 

The  Court:    Who  is  Lohman? 

Mr.  Melchior :  Mr.  Lohman  was  the  photographer 
who  was  in  the  lobby  of  the  hotel. 

The  Court:  You  are  talking  about  California 
Law,  we  have  our  o\vn  procedure,  hasn't  anything 
to  do  with  the  State  Law.  I  am  not  making  any 
point  of  it  one  way  or  the  other;  if  you  want  to 
put  it  in,  why,  put  it  in. 

Mr.  Melchior:    All  right,  I  will  offer  it. 

Mr.  Sedgwick:    I  have  no  objection. 

The  Court :  Received  in  evidence  for  whatever  it 
is  worth. 

Mr.  Melchior:    I  offer  the  subpoena. 

The  Court :  There  isn't  any  presumption  in  this 
court  that  the  testimony  would  be  against  you  if 
you  didn't  call  a  witness.  We  are  not  operating  a 
State  Court  of  California,  I  told  you  that  last  week. 

Mr.  Sedg\Adck :  I  don't  believe  there  is  any  such 
presumption  in  the  State  Court  either,  your  Honor. 


) 
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The  Court:  There  certainly  isn't  here.  We  are 
wasting  a  lot  of  time. 

Mr.  Melchior :  Did  you  try  to  serve  Mr.  Lohman, 
Mr.  Marshall?  A.     Yes,  sir. 

The  Court:    That  will  be  all.  Step  down. 

Mr.  Sedgwick:  Your  Honor  please,  may  I  ask 
the  witness  a  question  or  two? 

The  Court:    Oh,  sure. 

Cross-Examination 

Q.  (By  Mr.  Sedg'wick)  :  You  say  you  tried  to 
serve  Mr.  Lohman?  A.     Yes,  sir. 

Q.     When? 

A.  Well,  I  don't  remember  the  dates,  but  it  was 
during  Christmas. 

Q.     What?  A.     During  Christmas  time. 

Q.  Wait  a  minute,  you  have  come  here  in  this 
court  to  testify  that  you  made  an  effort  as  a  pro- 
fessional process  server  to  find  Mr.  Lohman  and 
you're  unable  to  do  so.  Do  I  understand  you  cor- 
rectly ? 

A.  That  is  all  I  have,  his  address  to  go  on  and 
I  have  got  a  job  I  work  during  the  day  and  I  only 
can  work  nights. 

Q.  Did  you  ever  go  down  to  that  addi^ess  shown 
on  that  subpoena?  A.     Yes,  sir. 

Q.    When? 

A.  Right  after  Christmas  and  a  couple  of  times 
before  Christmas,  to  Rollingw^ood — I  can't  remember 
the  street  that  turns  off, 

Q.     On  which  side  of  Junipero  Serra  is  it  on? 
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A.     On  the  right-hand  side  of  Rollingwood.  [146] 

Q.    Which  side  of  Junipero  Serra  was  it  on  ? 

A.     On  the  right-hand  side  going  down. 

Q.     Did  you  talk  to  Mrs.  Lohman'? 

A.  No,  I  didn't  talk  to  anybody,  there  was  no 
answer  at  the  door. 

Q'.     You  went  once,  is  that  it  ? 

A.  I  went  two  or  three  times,  I  can't  remem- 
ber. I  have  about  150  of  those  stops  at  night  and 
I  can't  remember  how  many  stops  I  make  for  each 
of  them. 

The  Court:  You  don't  remember  this  one,  do 
you?  M 

The  Witness:  I  remember  the  papers  I  do  serve 
because  of  the  territories  I  serve  them  in.  San 
Bruno  happens  to  be  only  one  that  I  get  three  or 
four  in  a  week  for  down  there  and  I  can't  take 
the  time  when  I  have  about  150  for  Daly  City  and 
four  for  San  Bruno  to  go  down  to  San  Bruno  and 
waste  an  hour  down  there  so  I  wait  until  I  get 
enough  to  make  it  worthwhile  to  go  down  there. 

Q'.  (By  Mr.  Sedgwick)  :  You  haven't  been  down 
there  since  before  Christmas,  is  that  your  testi- 
mony? 

A.     I  was  down  to  San  Bruno  the  other  night. 

The  Court:    When?  Let's  get  specific. 

The  Witness:  Well,  that  paper  was  turned  in — 
I  turned  that  paper  back  in  the  office,  I  think,  a 
little  over  a  week  ago,  if  I  am  not  mistaken,  just 
before  New  Year's,  I  [147]  think,  I  turned  that 
paper  back  into  the  office. 
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Q.  (By  Mr.  Sedgwick)  :  Did  you  ever  telephone 
him? 

A.  No.  Like  I  say,  I  work  during  the  daytime 
and  when  I  get  off — I  work  at  Gallenkamp's  during 
the  daytime  and  when  I  get  off  at  6:00  and  I  don't 
get  started  until  ahout  7:00  o'clock  by  the  time  I 
go  home  and  eat  and  get  going. 

Q.     Do  you  have  his  telephone  number? 

A.     No,  I  don't. 

Q.  Well,  let  me  give  it  to  you.  You  can  call 
him.  He  is  there  any  time  you  want  to  call  him  and 
so  is  his  wife.  If  you  really  wanted  him  you  could 
go  down  and  get  him  right  now.  The  telephone  num- 
ber is  Juno  3-9696.  Do  you  want  to  make  a  note 
of  it? 

Mr.  Melchior:  Is  counsel  testifying  here?  I  ob- 
ject to  counsel's  statement. 

The  Court:  You  started  this,  counsel;  we  are 
going   to  see   it   through. 

Mr.  Melchior:  That  is  very  well  with  me,  but 
I  am  not  going  to  have  counsel  testify.  I  object  to 
it,  your  Honor. 

The  Court:  The  objection  is  overruled.  He  isn't 
testifying.  All  he  is  giving  is  the  process  server  a 
telephone  number  of  the  witness  that  you  say  you 
can't  produce.  If  not,  counsel  is  showing  how  you 
can  get  him. 

Mr.  Melchior :  There  is  no  proof  that  counsel  has 
[148]  given  this  witness  the  right  telephone  number. 

The  Court:  The  objection  is  overruled,  we  don't 
tolerate  that  sort  of  argument. 
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Mr.  Sedgwick:    Juno  3-9696. 

A.     AVhat  is  that  address  again,  please? 

Q.     The  address  is A.     120? 

Q.    Birch  Court,  San  Bruno. 

A.     And  the  name  ? 

Q.     Richard  Lohman,  L-o-h-m-a-n. 

Mr.  Sedgwick:  I  have  no  further  questions,  your 
Honor. 

The  Court:    All  right. 

Mr.  Melchior:    That  is  all. 

The  Court:    Have  anything  further? 

Mr.  Melchior:    No,  your  Honor. 

The  Court:  The  witness  is  excused.  All  right. 
Step  down. 

(Witness  excused.) 

Mr.  Melchior:     Mrs.  Cohen,  please. 

LUCY  K.  COHEN 

the  plaintiff  herein,  recalled  as  a  witness  in  her  own 
behalf,  resumed  the  stand,  being  previously  duly 
sworn,  testified  further  as  follows:  [149] 

Direct  Examination — (Continued) 

Mr.  Melchior :  Your  Honor,  I  believe  these  shoes 
haven't  yet  been  shown  to  the  jury. 

The  Court:    What  is  that? 

Mr.  Melchior :  I  would  like  to  show  the  shoes  to 
the  jury  at  this  time. 

The  Court:    All  right. 

Q.     (By  Mr.  Melchior) :     Mrs.  Cohen,  when  we 
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recessed  I  believe  the  last  question  was  how  you 

happened  to  fall.  What  was  your  answer  to  that? 

Mr.  Sedgwick :  Excuse  me.  If  your  Honor  please, 
I  believe  the  record  will  speak  for  itself  as  far  as 
her  answer  may  have  been.  That's  not  a  question. 

The  Court:  We  are  not  going  to  repeat  the 
testimony. 

Q.  (By  Mr.  Melchior) :  Where  did  you  land  at 
the  time  of  your  fall,  Mrs.  Cohen? 

A.  Right  in  the  doorway  of  the  hotel  on  a  mar- 
ble slab. 

Mr.  Melchior:  I  am  sorry,  I  see  the  place  has 
already  been  marked  and  shown  to  the  jury. 

Q.  Can  you  recall  how  your  foot  caught  at  the 
time  of  your  fall? 

A.  Well,  as  I  recall  something  caught  my  foot 
as  I  was  walking  and  I  tried  to  recover  my  balance 
and  wasn't  very  [150]  successful  and  the  next  thing 
I  knew  I  was  down  in  the  doorway  on  the  marble 
door  jamb  on  my  knee. 

Mr.  Sedgwick:  Your  Honor  please,  could  I  have 
that  answer  read? 

(Record  read  by  the  reporter.) 

Mr.  Sedgwick :    Thank  you. 

Q.  (By  Mr.  Melchior)  :  Do  you  know  what  it 
was  that  caught  your  foot? 

A.    Yes,  it  was  the  rug. 

Q.     Do  you  know  what  part  of  the  rug? 

A.     I  beg  your  pardon? 

Q.     Do  you  know  what  part,  of  the  rug? 

A.     It  was  the  edge.  I  saw  that  afterwards. 
■ 
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Q.  Now,  prior  to  that  time  had  you  ever  had 
any  slips  or  falls  or  breaks  of  any  kind? 

A.  I  have  had,  well,  I  imagine  I  must  have  as 
a  child  fallen,  Ijut  I  have  had  no  breaks,  no  in- 
juries of  any  sort. 

Q.     As  an  adult  did  you  have  any  falls? 

A.     No,  sir. 

Q.  Will  you  state  whether  or  not  you  had  any 
warning  of  any  untoward  condition  of  any  kind  as 
you  proceeded  through  the  lobby? 

Mr.  Sedgwick:  Just  a  minute,  if  your  Honor 
please.  Thait  most  certainly,  in  my  opinion,  would 
be  a  self-serving  statement  and  a  conclusion  of  the 
witness,  certainly  not  a  factual  matter.  [151] 

The  Court:    Yes.  Objection  sustained. 

Q.  (By  Mr.  Melchior)  :  Did  you  notice  anything 
unusual  or  out  of  the  ordinary  as  you  walked 
through  the  lobby?  A.     I  did  not. 

Q.  Now,  will  you  state  to  what  your  attention 
was  directed  as  you  came  through  the  lobby  up  to 
the  moment  of  the  fall  ? 

A.  As  I  recall  I  was — the  taxi  was  waiting  out- 
side and  we  were  going  towards  the  taxi.  The  bell- 
man was  just  outside  the  door.  I  hadn't  tipped  him 
yet,  I  think  he  was  probably  waiting  for  his  tip. 
As  I  also  recall  the  manager  was  over  to  one  side, 
we  had  just  said  good-by.  Other  than  that  I  don't 
think  my  attention  was  diverted  by  anything. 

Mr.  Melchior:     I  didn't  hear  the  whole  of  the] 
answer.  May  I  have  that  last  part? 
(Record  read  hy  the  reporter.) 
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Q.  (By  Mr.  Melchior)  :  When  you  landed  on  the 
marble  slab,  Mrs.  Cohen,  did  you  experience  any 
sensation? 

A.  Yes,  it  was  the  worst  pain  I  think  I  have 
ever  suffered  in  my  life.  It  was  a  most  excruciat- 
ing pain. 

Q.     What  was  the  place  of  the  pain? 

A.  Well,  I  assume — it  was  largely  centered  in 
my    right    leg    around   my    knee. 

Q.     Can  you  describe  the  nature  of  this  pain? 

A.  Well,  it's  a  difficult  matter  to  describe  it, 
but  as  I  remember  it  was  about  the  worst  pain  I 
have  ever  suffered. 

Q.     What  did  you  do? 

A.     I  just  asked  to  be  left  alone. 

Q.     What  happened  thereafter? 

A.  One  of  the  hotel  employees,  I  don't — I  think 
it  was  the  bellman,  who  was  at  the  door,  picked  me 
up  under  the  arms  and  kind  of  half  dragged  me  to 
a  settee  in  the  lobby. 

Q.     Can  you  keep  your  voice  up  a  bit,  please? 

A.     I  will  try.  I  am  sorry. 

Q.  When  you  were  sitting  on  the  couch,  on  the 
settee  in  the  lobby,  did  you  look  over  toward  the 
rug  in  question? 

A.  Yes,  I  did,  I  was  very  much  concerned  what 
had  caused  the  accident. 

Q.  You  will  have  to  keep  your  voice  up,  please. 
I  have  a  difficult  time  hearing  you. 

What  did  you  see? 

A.     As  I  looked  back  over  the  rug  I  saw  that 
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it  was  somewhat  wavy  at  the  point  where  my  foot 

caught. 

Q.     What  point  was  that,  madam? 

A.  That  was  at  the  edge  of  the  rug — there  were 
two  rugs  and  this  is  at  the  edge  of  one  between 
two  pillars,  as  I  recall. 

Q.  Now,  at  that  point  did  anyone  come  over  and 
speak  with  you?  [153] 

A.  Well,  everyone  at  the  hotel,  on  the  hotel 
staff,  those  were  the  only  ones  in  the  lobby  at  the 
tinie,  were  hovering  around  me,  the  bellman  and 
the  elevator  man  and  the  manager.  There  was  some- 
one at  the  desk  but  I  don't  think  that  person,  I 
don't  remember  whether  a  man  or  woman,  left  the 
desk.  My  daughter  was  there  going  back  and  forth 
making  telephone  calls.  I  don't  remember  whether 
the  taxi  man  ever  came  into  the  lobby.  He  had  been 
outside  the  door. 

Q.  At  the  time  did  anyone  say  anything  to  you 
about  the  condition  of  the  rug  before  the  accident? 
Just  answer  yes  or  no,  please.  A.     Yes. 

Q.     Do  you  recall  who  said  this? 

A.  No,  I  don't  recall  who  said  it.  I'm  sorry. 
But  I  think  it  must  have  been  one  of  the  hotel 
employees,  because  they  were  the  only  ones  there 
at  the  time.  I 

Q.  There  was  no  one  present  except  the  hotel 
employees  ? 

A.  And  my  daughter  who,  I  think  at  this  point, 
was  calling  tlie  doctor,  or  a  doctor. 
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Q.  And  this  took  place  at  what  time?  Iname- 
diately  after  the  accident?  A.    Yes. 

Q.     In  the  lo]>by  of  the  hotel  ? 

A.     In  the  lobby. 

Q.     What  did  this  person  say?  [154] 

Mr.  Sedgwick:  Just  a  minute,  if  your  Honor 
please.  I  am  going  to  object  to  that  as  hearsay, 
without  any  proper  foundation  made  as  to  the 
identity  of  the  person  who  supposedly  made  some 
admission,  I  take  it  is  the  purpose  of  the  question. 

Mr.  Melchior:  That  is  the  purpose  of  the  ques- 
tion. I  respectfully  submit,  your  Honor, 

The  Court:  Who  was  the  individual  now  whose 
statement  you  are  offering? 

Mr.  Melchior :  The  lady  has  testified,  your  Honor, 
that  there  were  three  employees  present  and  no 
other  person  and  she  can't  identify 

The  Court:    An  employee  of  the  concern? 

Mr.  Melchior:    Yes,  your  Honor. 

The  Court:  Better  lay  the  foundation.  Let's  get 
the  foundation. 

Q.  (By  Mr.  Melchior)  :  Was  there  anyone  pres- 
ent, Mrs.  Cohen,  except  for  the  three  persons  you 
have  described,  the  bellman  and  the  elevator  man 
and  the  manager?  A.     No,  sir. 

Q.  Now,  one  of  these  three  made  a  statement,  is 
that  correct?  A.    Yes,  sir. 

Q.     Do  you  recall  which  one  of  them? 

A.  No,  I  don't  recall  which  one  of  them,  because 
they  were  [155]  all  hovering  over  me.  I  guess  I 
didn't  look  up  to  see  who  said  what. 
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Q.  Was  there  any  other  person  besides  those 
three  present?  A.     No. 

Q.     Do  you  have  any  doubt  about  that  whatever? 

A.     None  whatsoever. 

Q.  Now,  do  you  recall  what  this  one  person  of 
those  three  said  at  that  time? 

Mr.  Sedgwick:  Same  objection,  your  Honor, 
hearsay  and  no  proper  foundation  laid  as  to  the 
identity  of  the  person  or  the  fact  of  agency. 

Mr.  Melchior:  I  am  going  to  submit  it,  your 
Honor,  on  the  basis  that  the  lady  has  identified  the 
three  persons  present,  all  employees  of  the  hotel, 
therefore  the  agency  is  established  even  though  un- 
der the  circumstances  she  did  not  determine  which 
of  the  three  actually  made  the  statement. 

The  Court:  The  doorman,  the  bellman  and  the 
manager 

Mr.  Melchior:  The  elevator  man,  the  bellman 
and  the  manager,  yes,  your  Honor.  ^ 

The  Court:  The  elevator  man,  the  bellman,  the 
manager.  Well,  do  elevator  operators  have  any  au- 
thority to  make  speeches  for  the  employer? 

Mr.  Melchior :  Well,  I  don't  think  it  is  a  matter  i 
of  making  a  speech,  it's  a  statement,  going  to  be  * 
a  statement  about  the  condition  of  the  premises. 

The  Court:  I  understand.  Does  the  elevator  [156] 
operator  have  any  authority  to — in  other  words,  is 
he  hired  to  make  statements?  That  is  what  we  are 
talking  about. 

Mr.  Melchior:  Well,  in  the  strict  sense  of  that 
question,  your  Honor,  I  think  no  one  is  ever  hired 
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to  make  statements,  but  if  the  statements  are  ap- 
proximately related  to  the  nature  of  tlie  employ- 
ment I  think  that 

The  Court:  That  is  what  I  am  talking  about. 
Has  the  statement  any  relation  at  all  to  his  em- 
ployment. He  is  the  operator  of  an  elevator. 

Mr.  Melchior:    I  think  it  is. 

The  Court:  A  manager,  that  is  something  else 
again.  Maybe  the  doorman — maybe  the  doorman,  if 
an  accident  occurred  in  the  doorway,  fell  in  the 
doorway.  There  are  three  individuals.  If  any  one 
of  them  is  not  able  to  bind  the  owner  of  this  prop- 
erty, why,  you  haven't  established  a  foundation  for 
your  question,  that  is  what  I  am  coming  at.  I  don't 
mean  to  indicate  my  views  on  it,  but  there  is  a 
problem  involved. 

Mr.  Melchior:  I  agree  with  that,  your  Honor, 
and  I  am  going  to  have  to  submit  it  as  is. 

The  Court:  The  problem  involved.  Now,  the  law 
on  the  subject — have  you  looked  up  the  law  on  that 
subject?  What  is  the  law  on  that  subject?  [157] 

Mr.  Melchior:  I  think  I  have  an  idea  I  can 
connect  this  up  through  establishing  a  scope  of  the 
authority  of  these  persons. 

The  Court:  Well,  you  are  going  to  have  to  do 
that  before  we  get  that  declaration  before  the  jury. 

Mr.  Melchior:  Well,  I  can't  do  it  through  this 
witness,  your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Melchior)  :  Mrs.  Cohen,  when  you 
stayed  at  the  hotel,  from  the  time  you  arrived  until 
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your  accident,  did  anyone  say  anything  to  you,  did 
anyojie  on  the  part  of  the  hotel  say  anything  to 
you  about  the  condition  of  this  rug?  Just  answer 
yes  or  not.  A.     No,  sir. 

Mr.  SedgAAdck:     The  answer  was  no? 

The  Witness:    No,  sir.  [158] 

W        "TT        "W        TT         TV 

Q.  (By  Mr.  Melchior) :  Now,  did  your  hospital 
stay  interrupt  any  plans  with  respect  to  your  em- 
ployment in  the  East,  Mrs.  Cohen  ?  A.     Yes. 

Q.  What  was  the  nature  of  those  plans  and  the 
nature  of  the  interruption.  [172] 

A.  I  Avas,  I  think  I  said  this,  I  was  employed 
by  the  President's  Committee  on  Scientists  and  En- 
gineers and  the  appointment  ran  until  the  30th  of 
September.  At  that  time  I  had  an  opportunity  to 
make  a  change  for  a  permanent  job,  and  while  I 
was  in  the  hospital  notification  of  a  new  appoints 
ment  came  to  me. 

Q.     Came  where? 

A.     To  Washington.  It  was  just  by  accident. 

'Q.     Where  in  Washington? 

A.  At  my  home  in  Washington.  It  was  just  by 
accident.  It  was  just  by  accident  someone  looking 
after  the  cats  noticed  that  there  was  a  letter  from 
the  Civil  Ser\dce  Commission,  thought  it  might  be 
important  and  sent  it  along.  When  I  received  it  the 
time  had  expired  when  I  could  accept  the  appoint- 
ment, but/ 

Q.    Where  did  you  receive  it? 

A.     In  the  hospital.  But  I  telephoned  the  Public 
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Health  Service  and  spoke  to  the  Personnel  Office 
and  then  sent  them  a  letter  saying  if  it  was  not 
too  late  I  was  still  interested  in  the  job. 

Q.  Mrs.  Cohen,  I  show  you  a  letter  and  ask  you 
whether  you  recognize  this? 

A.  Yes,  it  is  the  letter  that  I  wrote  when  I  was 
in  the  hospital  and  sent  to  the  Personnel  Office  of 
the  Public  Health  Sei^dce  in  Washington.  [173] 

Q.  Did  you  sign  this  document  at  the  time  you 
were  in  the  hospital?  A.     Yes,  I  did. 

Mr.  Sedgwick:  Your  Honor  please,  I  am  going 
to  object  to  this;  incompetent,  irrelevant  and  im- 
material. It  adds  nothing  to  her  testimony,  just  a 
recapitulation,  immaterial  one  way  or  the  other,  but 
we  are  loading  the  record  here  with  a  lot  of  docu- 
ments that,  it  seems  to  me,  is  unnecessary. 

The  Court:  Hasn't  her  testimony  covered  every- 
thing ? 

Mr.  Sedgmck :    It  has,  your  Honor. 

Mr.  Melchior:  I  would  like  to  offer  this  letter, 
your  Honor,  it  indicates  the  nature  of  the  lady's 
anxieties  and  problems  with  respect  to  securing  her 
I  employment,  it  was  actually  very  dangerous  for 
jher 

The  Court :    A  letter  she  wrote  ? 

Mr.  Melchior:  A  letter  she  wrote  while  in  the 
hospital  to  her  employment  supervisor  at  the  Pub- 
lic Health  Service. 

The  Court:    Objection  sustained. 

Mr.  Melchior :  I  would  like  to  have  the  document 
marked  for  identification. 


I 


118  Lucy  K.  Cohen  vs. 

(Testiiiiony  of  Lucy  K.  Cohen.) 

The  Court:    All  right,  mark  it  for  identification. 

The  Clerk:  Plaintiff's  Exhibit  15  for  identifica- 
tion only.  [174] 

(Whereupon  an  unidentified  letter  written  by 
Mrs.  Cohen  to  Public  Health  Service  marked 
Plaintiff's  Exhibit  15  for  identification  only.) 

Q.  (By  Mr.  Melcliior) :  Mrs.  Cohen,  did  you 
make  any  telephone  calls  as  the  result  of  your  acci- 
dent, long  distance  telephone  calls? 

A.  Yes,  I  did,  I  called  my  home,  I  called  the 
office,  I  called  a  lawyer  in  Washington  who  could 
take  care  of  things  and  as  a  matter  of  fact  I  sent 
him  a  power  of  attorney  so  I  could  have  some  money 
in  the  bank  with  which  to  pay  the  hospital  bills. 

Q.  What  was  the  need  for  the  power  of  at- 
torney ? 

A.  Well,  I  had  no  money  in  the  bank  and  I 
did  have  a  little  in  savings. 

Mr.  Sedgwick :  If  your  Honor  please,  I  am  going 
to  ask  that  last  answer  be  stricken  as  not  respon- 
sive, ask  also  for  the  opportunity  to  object  to  this 
as  completely  incompetent,  irrelevant  and  immate- 
rial, has  nothing  to  do  with  this  case  whatsoever. 
A  self-serving  declaration. 

The  Court :  I  think  you  are  correct,  counsel.  You 
are  going  into  a  great  detail  about  a  lot  of  things 
that  seem  to  me  to  be  quite  tenuous  here,  have  her 
lawyer  go  down  to  the  bank  and  switch  funds  from 
one  account  to  the  other.  That  is  what  you  are  talk- 
ing about,  isn't  if? 

Mr.  Melchior:    That's  not  all,  your  Honor.  I  am 
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[175]  sorry,  with  great  respect  I  would  like  to  note 
an  objection  to  your  Honor's  statement  that  this  is 
a  tenuous  matter. 

The  Court:    Well,  you  may  have  your  objection. 

Mr.  Melchior :    Thank  you,  your  Honor. 

The  Court.:  Ajid  I  will  repeat  it,  I  think  it  is 
quite  tenuous  and  the  objection  is  sustained  on  that 
ground. 

Q.  Mrs.  Cohen,  did  Mr.  Schifter,  the  attorney 
in  Washingi^on,  render  you  any  other  ser^dces  with 
respect  to  taking  care  of  your  Washington  affairs 
as  a  result  of  your  inability  to  be  in  Washington? 

A.    Yes,  he  did. 

Q.  Will  you  state  the  nature  of  the  services  that 
he  rendered  to  you? 

A.    Yes,  he  not  only  took  care  of  me,  see  that  I 

had  some  money  to  pay  bills  with,  but  he  also  took 

care  of  arrangements  for  my  home  and  my  younger 

child  and  my  employment. 

I     Q.    Where  was  your  yoim.ger  child  at  this  time? 

A.     In  New  York  State. 

Q.  Did  Mr.  Schifter  charge  you  for  these  serv- 
ices? A.    Yes. 

Q.     How  much  did  he  charge  you  ?  A.     $150. 

Q.  Now,  when  did  you  return  to  Washington, 
Mrs.  Cohen?  A.     On  the  28th  of  August. 

Q.  Did  you  have  additional  expenses  with  re- 
spect to  your  [176]  return  to  Washington  which  re- 
lated directly  and  proximately  to  the  accident? 

Mr.  Sedgwick:  If  your  Honor  please,  I  must 
object   to   the   form  of   the   question,   relating   di- 
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rectly  and  proximately,  that  is  for  the  jury  to  de- 
termine. 

Mr.  Melchior:    All  right. 

The  Court :    Yes. 

Mr.  Melchior:    I  will  withdraw  it. 

Q.  Did  you  have  additional  expenses  in  connec- 
tion with  your  return  home? 

A.  Yes,  I  had  to  change  my  airplane  ticket  to 
first  class  fare. 

Q.     Why  was  that?  Why? 

A.  Why,  because  I  needed  special  care  and 
space.  Actually  I  was  given  two  seats.  I  also  had 
additional  baggage  because  I  had  additional  cloth- 
ing that  had  been  purchased  while  I  was  here. 

Q.  How  much  money  did  the  additional  fares 
and  baggage  on  your  return  to  Washington  cost 
you? 

A.  The  fares,  baggage  and  porter  came  to  about 
$107  and  some  cents,  I  don't  remember  the  exact 
amount. 

Q.  Were  you  able,  at  the  time  of  your  return 
to  Washington,  to  move  your  leg  freely,  Mrs. 
Cohen  ? 

A.     No,  it  was  in  a  cast,  I  couldn't  move  it  at  all. 

Q.  Would  you  explain  how  you  managed  loco- 
motion at  that  time?  [177] 

A.  Well,  through  the  kindness  of  one  of  the 
doctors  at  the  hospital  and  one  of  the  nurses,  they 
devised  a  system  whereby  I  could  sit  on  a  board 
and  pull  the  cast  up  with  a  hook  made  out  of  a 
coat  hanger. 
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Q.  Now,  Mrs.  Cohen,  I  show  you  a  board  and 
ask  you  what  that  is? 

A.  This  is  the  board  that  one  of  the  nurses  got 
for  me  so  I  could  travel,  be  able  to  sit  in  a  plane. 

Mr.  Melchior:  Offer  the  board  as  plaintiff's  ex- 
hibit next  in  order. 

Mr.  Sedgwick:    No  objection,  your  Honor. 

The  Court:    Received. 

The  Clerk:    Plaintiff's  Exhibit  16  in  evidence. 
(Whereupon  the  board  above  referred  to  was 
marked  Plaintiff's  Exhibit  16  in  evidence.) 

Q.  (By  Mr.  Melchior)  :  I  will  show  you  some- 
thing made  from  a  clothes  hanger,  and  would  you 
state  what  that  is? 

A.  Yes,  that  was  something  devised  by  the  doc- 
tor in  the  hospital  so  I  could  pull  the  cast  up. 

Q.     Was  this  what  Dr.  Fixler  devised,  then? 

A.     This  is  the  hook,  this  is  the  shape. 

Q.     Same  shape,  is  it? 

The  Court:  Well,  counsel,  you  don't  need  to  go 
into  such  great  details  on  this.  [178] 

Mr.  Melchior:  Yer^^  well.  Offer  this  as  plaintiff's 
exhibit  next  in  order. 

Mr.  Sedgwick:    No  objection. 

(Whereupon  the  device  above  mentioned  was 
marked  Plaintiff's  Exhibit  16-A  in  evidence.) 

Q.  (By  Mr.  Melchior):  Mrs.  Cohen,  I  would 
like  to  show  you  and  hand  you  plaintiff's  Exhibit 
16  and  16-A  and  ask  you  to  show  to  the  jury  just 
how  you  used  these  exhibits. 

The  Court :    Well,  I  am  not  going  to  permit  you 
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to  make  that  demonstration.  It's  an  ob\^ous  matter. 

We  have  all  imderstood  that  since  you  made  the 

opening  statement.  Proceed. 
***** 

Q.  (By  Mr.  Melchior)  :  Mrs.  Cohen,  I  show  you 
a  photograph  and  ask  you  what  this  is  and  when 
it  was  taken? 

A.  This  was  taken  while  I  was  wearing  the  oast 
and  before  I  went  back  to  work  in  Washington  in 
my  own  home. 

Q.    What  does  it  show? 

The  Court :  Well,  the  exhibit  will  speak  for  itself 
when  you  get  it  in,  if  you  do.  [179] 

Mr.  Sedgwick:    May  I  see  it? 

Mr.  Melchior:    Offer  it  as  an  exhibit. 

Mr.  Sedgwick:  May  I  have  a  moment  to  look 
at  it,  your  Honor? 

The  Court:    Sure. 

Mr.  Sedgwick:  May  I  ask  the  witness  a  ques- 
tion? 

The  Court:    Yes. 

Q.  (By  Mr.  Sedgwick)  :  Do  I  understand  you 
to  say  this  was  a  picture  that  was  taken  before  you 
went  back  to  work  ? 

The  Witness:    Yes. 

Mr.  Sedgwick:  You  went  back  to  work,  I  be- 
lieve, on 

A.     October  14. 

Q.     October  14?  A.    Yes. 

Q.     Who  took  the  photograph? 

A.     My  daughter,  my  younger  daughter. 
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Q.     Where  was  it  taken? 

A.     In  my  backyard. 

Q.  How  long  before  you  went  back  to  work,  ap- 
proximately, was  it  taken? 

A.     I  am  sorry,  would  you  read  that? 

Q.  Certainly.  About  how  long  before  you  went 
back  to  work  was  that  picture  taken? 

A.  Oh,  I  don't  recall  exactly,  but  I  would  say 
three  weeks  or  so  before  I  went  back  to  work.  [180] 

Q.  Sometime  around  the  middle  of  September, 
then? 

A.     Towards  the  end  of  September,  I  would  say. 

Mr.  Melchior:  Offer  the  photograph  as  plain- 
tiff's Exhibit  17. 

The  Court:    Received. 

Mr.  Sedgwick:    I  have  no  objection,  your  Honor. 

The  Clerk:    Plaintiff's  Exhibit  17  in  evidence. 
(Whereupon  the  photograph  above  referred 
to  was  marked  Plaintiff's  Exhibit  17  in  evi- 
dence.) 

Mr.  Melchior:  I  would  like  to  show  the  exhibit 
to  the  jury,  if  your  Honor  please,  and  I  will  con- 
tinue my  examination  of  the  witness. 

(Showing  photograph  to  jurors.)  [181] 
***** 

Q.  Mrs.  Cohen,  I  would  like  you  to  tell  the 
Court  and  jury  just  how  this  accident  has  affected 
your  life  or  what  effect  it  has  had  with  respect  to 
what  you  have  been  able  to  do  and  are  no  longer 
able  to  do  and  how  it  has  made  you  [195]  feel  and 
how  it  has  affected  you  in  the  society  of  persons. 
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Mr.  Sedgwick :  Excuse  me.  If  your  Honor  please, 
may  I  have  the  question  reread? 

The  Court:    Yes,  read  it. 

(Record  read  by  the  reporter.) 

Mr.  Sedgwick:  If  your  Honor  please,  first  it  is 
compound,  it  is  about  four  questions,  and  I  think 
I  will  object  to  it  on  that  ground.  Also  it  is  a  self- 
serving  declaration,  incompetent,  irrelevant  and  im- 
material. 

The  Court:  Well,  to  cover  the  ground  just  ask 
how  it  has  affected  her  life. 

Mr.  Melchior:  All  right,  I  will  do  that,  your 
Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Melchior)  :  Mrs.  Cohen,  how  has  the 
accident  affected  your  life  ? 

A.  I  will  try  to  be  as  brief  as  I  can.  It  just 
isn't  the  same  life  I  had  before.  I  am  always  aware 
of  the  leg.  I  must  spend  a  good  deal  of  every  work- 
ing day  looking  after  it.  I  am  no  longer  able  to 
do  ordinary  household  chores  and  I  am  no  longer 
able  to  engage  in  the  ordinary  activities  and  exer- 
cise which  were  very  important  and  maybe  a  neces- 
sary part  of  my  life.  I  am  no  longer  able  to  work 
as  I  had  before,  do  what  I  did,  and  as  a  matter 
of  fact  there  was  an  unfinished  manuscript  for 
which  I  may  never  be  paid.  I  just  am  no  longer 
[196]  a  member  of  ordinary  society  because  I  just 
don't  have  time  or  energy  to  engage  in  social  activi- 
ties. I  would  say  my  children  hardly  recognize  me. 

Q.     Mrs.  Cohen,  I  am  going  to  show  you  three 
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pictures,  and  ask  you  whether  you  appear  in  these 

pictures  and  when  the  pictures  were  taken. 

A.  Yes,  they  are  pictures  of  me  taken  in  1957. 
This  one^ — it  has  no  nunnber — throwing  a  ball  was 
taken  in  March  and  the  other  two  in  either  June 
or  July  of  1957  just  before  the  accident. 

Mr.  Melchior:  I  would  like  to  offer  these  three 
pictures  identified  by  the  witness  as  one  exhibit  next 
in  order. 

Mr.  Sedgwick:  To  which  we  will  object,  your 
Honor,  incompetent,  irrelevant  and  immaterial,  self- 
serving,  having  nothing  to  do  with  this  case. 

The  Court:  What  is  the  date  of  these  pictures, 
counsel? 

Mr.  Melchior :  Mrs.  Cohen  testified  the  one  throw- 
ing the  ball  is  March  of  1957  and  the  other  two  were 
taken  in  June  or  July  of  1957. 

The  Court:  I  don't  think  they  would  serve  any 
useful  purpose.  Immaterial.  The  objection  is  sus- 
tained. 

Mr.  Melchior:  I  would  like  to  have  these  marked 
as  an  exhibit.  [197] 

The  Clerk :  For  identification.  Plaintiff's  Exhibit 
No.  18  for  identification  only. 

(Photographs  above  referred  to  were  marked 
Plaintiff's  Exhibit  18  for  identification  only.) 

Mr.  Melchior:    Cross-examine,  please. 

The  Court:  Well,  we  will  start  cross-examination 
after  limch. 

Mr.  Sedgwick:    Yes,  your  Honor. 
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The  Court:  How  many  witnesses  are  you  going 
to  have? 

Mr.  Sedgwick :  Your  Honor,  I  think  we  will  have 
four,  perhaps  five. 

The  Court:    I  take  it  this  is  your  last  witness? 

Mr.  Melchior :  This  is  my  last  witness,  yes,  your 
Honor. 

The  Court:  All  right,  we  will  be  at  recess  until 
2  o'clock,  ladies  and  gentlemen  of  the  jury.  Don't 
talk  about  this  case  while  you  are  out  of  the  court- 
room, don't  permit  anyone  to  talk  to  you  about  it. 
(An  adjournment  was  taken  until  2:00  p.m. 
this  date.)  [198] 

Afternoon  Session — Tuesday,  January  6,  1959 
2:00  P.M. 

Mr.  Sedgwick:    Proceed,  your  Honor? 
Cross-Examination 

Q.  (By  Mr.  Sedgwick) :  Mrs.  Cohen,  just  be- 
fore the  noon  recess  you  had  told  us  that  you  were 
unable  to  do  your  ordinary  household  chores,  I  be- 
lieve is  the  term  you  used  ?  A.     Yes. 

Q.  You  said  you  couldn't  carry  the  washing  up 
and  down  the  stairs  and  I  believe  you  said  some- 
thing else  that  I  didn't  get. 

A.  I  am  sorry,  doing  ordinary — taking  the  trash 
and  garbage,  we  must  take  it  to  the  basement  and 
outside  in  our  house. 

Q.  So  that  other  than  those  two  particular  things 
vou  have  mentioned,  you  are  able  to  do 


Western  Hotels,  Inc.,  et  al.  127 

(Testimony  of  Lucy  K.  Cohen.) 

A.  There  were  other  things  I  mentioned.  I  don't 
remember  all  of  them. 

Q.     I  beg  your  pardon  ? 

A.  There  were  other  things  that  I  mentioned 
that  I  don't  remember. 

Q.    What  were  they? 

A.  Things  such  as  fixing,  just  putting  the  plug 
in  the  wall  socket,  I  can't  bend  down  that  far,  had 
to  lay  down  on  the  floor,  little  things  like  that.  [199] 

Q.  All  right.  Can  you  think  of  anything  else 
other  than  what  you  have  told  us,  or  is  that  about  it? 
^  A.  No,  it  doesn't  complete  it,  there  were  many 
things,  like  working  in  the^ — we  have  a  rather  large 
garden,  we  grow  our  own  vegetables,  and  so  on,  I 
can't  do  some  of  the  heavy  work  which  I  had  been 
able  to  do  before. 

Q.    What  heavy  work  do  you  refer  to? 

A.     Digging,  planting. 

Q.  Inside  the  house,  other  than  the  things  you 
j  have  told  us  about,  you  are  able  to  get  around,  are 

iyou  not? 
A.     Up  to  a  point.  If  I  stand,  for  any  length  of 
time,  even  doing  dishes,  I  find  my  leg  swells  so  I 
must  stop.  The  same  thing  with  cleaning. 

Q.  How  many  live  in  your  house,  what  does  your 
household  consist  of? 

A.  When  my  oldest  daughter  is  at  home,  and 
my  younger  daughter,  myself,  two  cats  and  some- 
one who  comes  in  and  helps  me  now. 

Q.  Is  your  younger  daughter  living  with  you  all 
the  time?  A.    Yes. 
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Q.     How  old  is  she?  A.     15  now. 

Q.     Your  older  daughter  is  how  old  ? 

A.     She  is  just  past  19  now.  [200] 

Q.     She  is  going  to  school?  A.    Yes. 

Q.    Where? 

A.  University  of  Rochester,  up  in  New  York 
State. 

Q.  So  that  during  the  school  terms,  at  least, 
there  is  yourself  and  your  younger  daughter  aged 
15  living  in  the  house  ?  A.    Yes. 

Q.    You  have  full-time  household  help  for  that? 

A.    Yes. 

Q.  All  right.  Now,  you  told  us  something  about 
that  you  had  an  expense  of  $50  in  connection  with 
the  National  Symphony.  What  was  that? 

A.  I  have  been  a  member  of  the  Women's  Com- 
mittee of  the  National  Symphony  for  about  20  years 
and  every  year  I  buy  tickets  and  go  to  the  con- 
certs. I  did  the  same  thing  this  last  year  and 
couldn't  use  them  because  they  are  in  the  tiers  and 
you  had  to  climb  up 

Q.     Because  they  were  what? 

A.  They  were  in  the  tiers  and  you  had  to  climb 
up  and  I  couldn't  sit  that  long. 

Q,     Are  you  talking  about  1958  or  1957? 

A.     1957-58. 

Q.     How  often  do  you  go  swimming? 

A.     Three  or  four  times  a  week  now. 

Q.     How  long  do  you  swim?  [201] 

A.     Oh,  I  have  a  regular  set  procedure,  a  certain  i 
number  of  times  up  and  down  the  pool,  a  certain 
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number  of  scissor  kicks,  a  certain  number  of  bicycle 

kicks. 

Q.  How  many  times  do  you  go  up  and  down  the 
pool? 

A.  Four  times  at  least,  depends  on  how  much 
time  I  have. 

Q.    How  long  a  pool  is  it? 

A.  Oh,  I  have  never  measured  it,  I  don't  know 
what  the  Y  pool  is.  I  am  sorry.  It  is  a  good-sized 
pool. 

Q.  You  do  that,  you  say,  four  to  five  times  a 
week  ?  A.     Three  or  four  times  a  week. 

iQ.     Wliat  is  this  bicycle  riding  that  you  do? 

A.  I  have  a  stationary  bicycle  at  home  for  the 
muscles. 

Q.     You  do  that  at  home?  A.     Yes. 

Q.     How  much  time  do  you  put  on  that  a  day? 

A.  Usually  in  the  evening,  I  don't  have  time  to 
do  it  in  the  morning  when  I  wake  up. 

Q.    How  long  do  you  do  it? 

A.  The  whole  series  of  exercises  takes  about  an 
hour. 

Q.  You  said  you  earned  about  a  thousand  dol- 
lars a  year  editing  something.  What  was  that? 

A.  Well,  over  the  years  I  have  done  editing  for 
the  National  Bureau  of  Economic  Research  and  I 
edited  my  father-in-law's  papers. 

Q.     Your  what?  [202] 

A.  My  father-in-law's  papers  for  a  publisher, 
for  which  I  was  paid,  and  I  am  in  the  process  of 
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editing  now,  but  I  haven't  been  able  to  do  much 

in  the  last  year,  for  the  Yale  Press. 

Q.  Do  you  have  with  you  any  evidence  of  pay- 
ment of  these  bills  or  the  thousand  dollars  a  year 
for  editing? 

A.  No,  but  I  could  supply  them  if  you  need 
them. 

Q.  Do  you  have  any  copies  of  income  tax  re- 
turns, anything  of  that  kind  that  would  show  that 
income? 

A.     Not  with  me,  sir,  but  it  has  appeared. 

Q'.  The  reason  you  don't  do  that  now  is  because 
you  don't  have  the  energy  to  do  it,  am  I  correct? 

A.  Yes,  sir.  My  papers,  as  a  matter  of  fact,  are 
in  the  Library  of  Congress  and  they  were  left  there 
just  before  I  took  this  trip.  I  was  given  a  cubicle 
to  work  in  and  all  the  papers  are  still  there,  I  hope. 

Q.  You  told  us  that  you  had  incurred  an  ex- 
pense of,  I  believe  it  was  $150  in  attorney's  fees  in 
Washington?  A.    Yes,  sir. 

Q.  While  you  were  out  here.  What  was  the  name 
of  that  lawyer,  Schifter? 

A.    Yes,  Richard  Schifter. 

Q.    Your  husband  was  a  lawyer,  was  he  not? 

A.    Yes,  sir. 

Q.  And  Mr.  Schifter  was  a  partner  of  your  hus- 
band's? [203] 

A.  No,  he  was  not.  He  worked  in  my  husband's 
office.  I  don't  know  what  the  relationship  was. 

Q.  Well,  he  works  in  your  husband's  office,  and 
is  still  in  that  office  ? 
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A.  Well,  it  is  no  longer  my  husband's  office,  he 
is  dead. 

Q.  Your  husband's  name  is  still  on  the  letter- 
head, isn't  it? 

A.     I  think  it  is,  with  the  date  of  his  death. 

Q.     Still  on  the  name?  A.    Yes. 

Q.  And  it  was  one  of  the  attorneys  in  that  of- 
fice that  charged  you  $150  for  helping  you  out  while 
you  were  out  here?  A.     Yes. 

Q.     Is  that  right? 

A.  On  my  insistence,  because  he  did  go  to  a  lot 
of  trouble. 

Q.  Now,  you  told  us  that  you  lost  34  working 
days  while  on  this  temporary  job  for  some  commis- 
sion. What  was  the  name  of  that  commission? 

A.  The  President's  Commission  on  Scientists  and 
Engineers. 

Q.  Was  any  of  that  35  days  or  34  working  days 
that  you  told  us  about  at  $35  a  day  taken  care  of 
by  any  sick  leave?  A.     No,  sir. 

Q.  How  al3out  the  time  that  you  go  to  the — 
you  told  us  that  you  lost  5  hours  a  week  since  this 
accident  on  an  average.  [204]  Has  any  of  that 
been  taken  care  of  by  sick  leave  or  by  vacation? 

A.  As  I  say,  it  comes  out  of  my  sick  leave  and 
annual  leave  because  I  must  do  it  during  the  work- 
ing day. 

Q.  Then  you  actually  were  not  docked  this 
$1600? 

A.     No,  but  if  I  have  any  illness  of  any  kind 

Q.     But  my  point  is  that  is  not  anything  that 
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you  paid  and  you  were  not  docked  that,  were  you? 

A.  Well,  I  was  on  leave  without  pay  for  two 
weeks  at  the  beginning  of  it. 

Q.     That's  before  you  started  the  job? 

A.  Well,  I  was  on  the  payroll,  but  it  was  on 
leave  without  pay. 

Q.  That's  the  10  days  that  you  told  us  about 
for  which  you  have  down  $350,  isn't  that  correct? 

A.     Yes,  sir. 

Q.  Now,  I  am  talking  about  this  next  item, 
$1600,  that  you  told  us  about  which  represents  time 
lost  for  going  to  the  physiotherapist.  A.     Yes. 

Q.  You  actually  didn't  lose  that  money,  that 
came  out  of  your  sick  pay? 

A.  Well,  some  of  it  came  out  of  my  sick  pay, 
some  came  out  of  my  annual  leave,  some  of  it  came 
out  of  leave  without  pay  if  I  had  no  annual  leave, 
sir. 

Q.  Now,  going  back  to  the  facts  of  the  accident, 
[205]  Mrs.  Cohen,  did  you  call  for  the  taxicab  your- 
self or  did  you  ask  the  hotel  operator  to  do  it  for 
you? 

A.  I  believe  we  asked  the  hotel  operator  to 
do  it. 

Q.     Did  it  come  right  away? 

A.  I  assume  so.  I  don't  know.  I  don't  remember 
whether  it  came  right  away;  I  assume  it  did. 

Q.  Did  you  remain  in  the  lobby  from  the  time 
the  operator  called  for  the  taxicab  imtil  it  arrived  ? 

A.     No,  I  believe  they  called  the  taxi,  I  think. 
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at  the  time  were  were  upstairs,  I  am  not  sure.  I 

think  they  called  it  before  we  went  downstairs. 

Q.  Didn't  you  come  downstairs  and  have  a  dis- 
cussion with  the  clerk  as  to  how  to  get  to  the  air- 
port and  the  time  it  took  and  that  sort  of  thing? 

A.  No,  sir,  because  in  the  first  place  I  always 
go  by  cab  to  airports,  I  don't  use  the  limousine,  at 
least  in  Washington. 

Q.     I'm  sorry. 

A.  I  say,  when  I  go  to  an  airport  I  always  use 
a  taxi  rather  than  a  limousine  in  Washington,  be- 
cause they  go  by  a  circuitous  route.  Secondly,  I 
didn't  know  how  far  it  was  to  the  airport  because 
I  don't  know — I  didn't  at  least  then  know  San  Fran- 
cisco very  well. 

Q.     How  did  you  arrive  in  San  Francisco? 

A.     By  bus  from  Sacramento.  [206] 

Q.  You  have  never  been  to  the  San  Francisco 
Airport  before? 

A.  Well,  in  1950  we  came  by  air  from  Portland, 
but  I  don't  remember  whether  it  was  to  this  par- 
ticular airport  or  another.  I  think  at  that  time  there 
was  some  difficulty  on  weather,  so  I  don't  remem- 
ber. That  was  1950  and  was  the  last  time  I  had 
come  in. 

Q.  Isn't  it  a  fact  that  you  came  down  and  talked 
to  the  clerk  at  the  desk  in  the  hotel  about  how  to 
get  to  the  airport,  how  long  it  takes  and  that  sort 
of  thing? 

A.     I  don't  remember  that  I  discussed  how  long 
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it  took,  because  I  assume  the  hotel  would  take  care 

of  its  guests. 

Q.     I  am  sorry.  I  didn't  hear  your  answer. 

A.  I  say  I  don't  recall  that  I  discussed  how  long 
it  would  take  because  I  left  it  with  the  hotel  to 
take  care  of  such  matters. 

Q.  You.  left  it  to  the  hotel  to  take  care  of  what 
matters? 

A.  The  matter  of  calling  the  taxi  and  allowing 
enough  time,  and  such  things. 

Q.  Did  you  tell  someone  at  the  hotel  what  time 
your  plane  left? 

A.  Well,  I  assume  they  knew  what  time  the 
plane  left  and  asked  to  call  at  a  certain  time,  which 
they  did. 

Q.  You  assumed  that  they  knew  what  time  your 
plane  left? 

A.  I  asked  them  to  call  us  in  time  for  us  to 
make  the  [207]  plane  for  which  we  had  reservations. 

Q.  I  am  not  sure  I  understand  you.  You  left 
a  call  before  you  went  to  bed  the  night  before? 

A.  I  don't — yes.  I  think  we  must  have,  because 
we  knew  what  plane  we  were  leaving  on. 

Q.  Who  knew  what  plane  you  were  going  to 
take  ?  A.     My  daughter  and  I. 

Q.  Did  you  tell  anybody  there  the  time  your 
plane  was  leaving? 

A.  I  may  have  told  them  the  night  before  when 
we  made  arrangements  to  be  called  the  next  day.  I 
don't  recall  doing  that  in  the  morning  as  I  was 
about  to  leave. 
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Q.  In  other  words,  you  left  it  up  to  the  hotel 
people  to  get  you  up  at  the  right  time  and  get 
your  taxi  there? 

A.  We  arranged  for  it  some  time  ago,  I  don't 
recall  now  whether  it  was  7  or  6:30.  I  don't  re- 
member. 

Q.     Who  did  you  arrange  for  it  with? 

A.  Whoever  was  on  the  switchboard  at  the  time, 
I  don't  know. 

Q.     Did  you  do  that  the  night  before? 

A.     The  night  before. 

Q.     The  night  before?  A.    Yes. 

Q.  I  see.  So  that  if  I  understand  your  testimony, 
then,  you  arranged  with  someone  at  the  desk  the 
night  before?  A.     Yes.  [208] 

Q.  You  were  to  leave  to  awaken  you  in  time  to 
reach  the  airport  in  time  to  take  your  plane? 

A.    Yes. 

Q.    Is  that  right?  A.     I  believe  so. 

Q.  And  you  don't  remember  telling  them  what 
time  the  plane  left? 

A.     I  don't  remember,  but  I'm  sure  I  must  have. 

Q,  You  don't  remember  having  a  discussion  with 
the  hotel  clerk  when  you  came  downstairs  that 
morning  as  to  questioning  him  as  to  what  time  you 
must  allow  to  get  to  the  airport?  A.     No,  sir. 

Q.     That  sort  of  thing?  A.     No. 

Q.  And  you  ordered  a  taxicab  to  go  to  the  air- 
port, then?  A.     They  ordered  it  for  me. 

Q.     But  you  intended  to  take  the  cab  directly  to 
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the  airport  and  not  down  to  the  bus  or  the  limou- 
sine? A.    Yes,  that's  right. 

Q.  And  it's  your  statement  you  always  take  taxi- 
cabs  to  aii^ports? 

A.  We  do  in  Washington,  because  it's  just  more 
expensive  and  it's  circuitous. 

Q.    Well,  how  about  at  the  other  places  you  go  ? 

A.     I  don't  travel  around  much  by  airplane.  [209] 

Q.  Well,  you  say  you  always  do  it  in  Washing- 
ton. Where  do  you  go  from  Washington? 

A.  If  I  do  go  to  New  York  to  visit  my  parents, 
I  usually  take  a  taxi. 

Q.  Now,  you  said  that  you  spoke  to  the  manager 
before  you  left.  Do  you  recall  that? 

A.  I  don't  understand  your  question.  At  what 
point  do  you  mean? 

Q.  Before  you  started  out  to  go  to  the  taxicab 
did  you  talk  to  the  manager  of  the  hotel? 

A.  I  assume  we  said  goodbye  at  the  desk  after 
I  paid  my  bill.  He  did  speak  with  me  later,  too, 
after  the  accident. 

Q.  Now,  you  know  the  manager's  name  is  Mr. 
Hoff er,  don't  you  ?  A.     Yes. 

Q.  And  you  knew  him  there  at  that  time  when 
you  were  at  the  hotel  ? 

A.  Well,  I  knew  him  in  the  sense  that  I  have 
met  him  the  night  before  and  that  morning,  but  I 
didn't  know  him  otherwise,  except  by  a  letter  of 
introdu.ction. 

Q.  You  had  a  letter  of  introduction  to  him, 
didn't  you? 
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A.  Yes,  I  have  it  here,  that  is,  the  letter  came 
through  the  mail. 

Q.  And  so  you  talked  to  him  the  night  before  the 
accident  [210]  and  you  talked  to  him  in  the  morn- 
ing before  the  accident,  is  that  your  testimony? 

A.  I  assume  I  talked  to  him  the  night  before. 
I  don't  recall  he  was  in  the  lobby  when  we  arrived. 

Q.     You  talked  to  him  in  the  lobby,  didn't  you? 

A.     Yes. 

Q.  I  am  asking  you  now  for  your  testimony  on 
your  recollection  of  these  matters.  Perhaps  we  can 
refresh  your  memory  a  bit,  Mrs.  Cohen.  May  I 
refer  to  the  original  deposition,  if  your  Honor 
please  ? 

The  Court :    Yes. 

Q.  (By  Mr.  Sedgwick) :  May  I  ask  you,  Mrs. 
Cohen,  unless  counsel  will  stipulate  these  questions 
were  asked  and  answered — I  am  referring  to  page 
14,  line  10. 

Mr.  Melchior:    We  will  stipulate. 

Mr.  Sedgwick:  Thank  you.  Referring,  then,  if 
your  Honor  please,  to  the  deposition  of  Mrs.  Lucy 
Cohen  taken  in  Washingi:on,  D.  C,  on  June  17,  1958 
at  1625  K  Street,  N.W.,  Washington,  D.  C,  at  4 
o'clock  p.m.  you  were  there  with  your  attorney, 
your  Washington  attorney? 

The  Witness:    Yes. 

Q.  (By  Mr.  Sedgwick)  :  Mr.  Schifter  that  you 
have  mentioned?  A.     Yes. 

Q.    You  were  sworn  to  tell  the  truth,  just  as  you 
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were  here,  [211]  you  were  questioned  regarding  the 

facts  and  circumstances  of  this  accident? 

A.    Yes. 

Mr.  Sedgwick :  I  read,  then,  if  your  Honor  please, 
page  14,  line  10  to  line  25. 

"Q.  And  was  it  while  you  were  there  that  your 
daughter  came  down.? 

"A.  Now  that  I  think,  I  had  already  paid  the 
bill  and  the  bags  were  down  in  the  taxi  and  we 
wanted  to  say  our  proper  farewells  to  the  manager. 

"Q.    Did  you  say  farewell  to  the  manager? 

"A.  Yes.  You  see,  the  hotel  had  been  rather 
highly  recommended  by  someone  who  had  used  it 
for  25  years,  and  I  think  he  took  a  special  interest 
in  us.  That  was  all. 

"Q.     Did  you  know  him? 

"A.  No,  except  that  I  received  a  letter  from  him 
confirming  the  reservation. 

"Q.    You  don^t  by  any  chance  recall  his  name? 

"A.     Yes,  Mr.  Hoffer  as  I  recall. 

"Q.  Did  you  speak  with  him  just  before  you 
left?  "A.     Yes. 

"Q.    Was  he  there  in  the  lobby? 

"A.    Yes,  he  was  there." 

Q.     Does  that  refresh  your  memory?  [212] 

A.     I  said  he  was  in  the  lobby. 

Q.  That  wasn't  the  man  that  you  paid,  that  was 
the  clerk? 

A.  Whoever  was  behind  the  clerk  is  the  person 
I  paid  the  bill  to. 

Q.    Yes.  So  after  you  paid  your  respects  to  Mr. 
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Hoffer,  as  you  state  there,  is  it  your  testimony  that 

is  when  you  started  out  to  go  to  the  taxicab  ? 

A.    No. 

Q.    What  did  you  do  after  that? 

A.  As  I  recall  I  came  back  near  the  elevator  and 
waited  for  my  daughter  to  come  down. 

Q.  Where  was  Mr.  Hoffer  in  the  lobby  when  you 
talked  to  him? 

A.     I  believe  he  was  over  near  the  desk. 

Q.     Over  near  the  desk  ? 

A.     Which  is  on  the  left  side  as  you  walk  out. 

Q.  All  right,  how  long  after  you  said  goodbye  to 
Mr.  Hoffer  was  it  that  you  started  out? 

A.  When  my  daughter  came  down,  I  don't  know, 
five  minutes,  whatever  it  was. 

Q.  As  you  started  out  the  lobby  of  the  hotel 
you  were  heading  towards  the  glass  doors  at  the 
front  entrance,  were  you  not?  A.     Yes. 

Q.  Were  you  looking  down  watching  where  you 
were  going?  [213] 

A.  Yes.  I  wasn't  looking  at  my  feet,  but  I  was 
looking  ahead  as  one  usually  does  when  one  walks. 

Q.  Were  you  looking  ahead  of  you  a  matter  of 
a  few  feet  ahead  as  you  were  walking? 

A.     I  assume  so. 

Q.     I  beg  your  pardon? 

A.    I  assume  I  was  looking  ahead  of  me. 

Q.  All  right.  Well,  did  you  notice  as  you  were 
walking  toward  the  door,  you  approached  this  rug, 
which  is  shown  in  Plaintiff's  Exhibit  No.  2  and 
Plaintiff's  Exhibit  1,  did  you  notice  the  carpeting 
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in  the  condition  that  is  shown  on  these  photographs  ? 

A.  I  noticed  that  there  was  a  space  between  the 
carpets  when  I  started  from  about  here.  Wlien  I 
started  to  walk  I  was  about  over  here  (indicating). 

Q.  Would  you  mind  taking  your  finger  and 
pointing  to  that  spot? 

A.  I  was  standing  somewhere  along  in  here  wait- 
ing for  my  daughter  to  come.  The  elevator  is  over 
here  on  this  side  (indicating). 

Q.  Well,  my  question  is,  you  had  started  to  walk 
towards  that  carpet? 

A.     Only  after  she  came  down. 

Q.  After  she  came  down  you  started  toward  the 
carpet?  A.     Yes,  towards  the  door.  [214] 

Q.     Towards  the  door  and  across  the  carpet? 

A.     Yes,  towards  the  edge  of  the  carpeting. 

Q.  Well,  on  Plaintiff's  Exhibit  2,  you  have  made 
a  mark,  an  X  mark  as  to  where  you  think  your 
foot  caught  have  you  not?  A.     Yes. 

Q.  So  then  you  did  go  towards  this  carpet  where 
you  testified  that  you  fell? 

A.     I  said  that,  sir. 

Q.  All  right.  Now,  did  you,  as  you  approached 
the  carpet,  see  or  notice  it  in  a  condition  as  shown 
in  these  exhibits,  Plaintiff's  Exhibit  1  and  Plain- 
tiff's  Exhibit  2  ? 

A.  I  didn't  see  it  in  just  that  fonn  because  I 
wasn't  looking  there,  I  was  looking  ahead. 

The  Court:  You  will  have  to  lift  your  voice.  I 
couldn't  hear  what  you  said  and  I  know  those  jurors 
can't. 
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Mr.  iSedgwick :    May  we  have  the  answer  read  ? 
(Record  read  by  the  reporter.) 

Q.  (By  Mr.  Sedgwick)  :  Regardless  of  where 
you  were  looking  you  never  did  at  any  time  before 
your  fall  notice  that  carpet  in  the  condition  that 
is  shown  in  the  photographs  which  are  Plaintiff's 
Exhibit  1  and  2,  did  you  ? 

A.     That's  right,  sir. 

Q.  All  right.  As  a  matter  of  fact,  Mrs.  Cohen, 
you  were  concerned  about  that  carpet,  weren't  you? 
You  wanted  it  straightened  out  because  your  daugh- 
ter was  walking  behind  you  [215]  and  you  were 
concerned  for  her  safety.  Isn't  that  true? 

A.     It  was  after  I  fell  that  I  noticed  that. 

Q.  May  I  refer,  if  your  Honor  please,  to  the 
deposition  of  Mrs.  Cohen  on  page  18,  lines  7  to  13. 

"Q.  I  believe  you  stated  that  the  fact  that  the 
rug  was  loo'se^ — ^you  could  not  see  it  before  you  fell  ? 

"A.  I  was  quite  concerned  about  it,  I  remember. 
I  wanted  them  to  straighten  it  out  because  my 
daughter  was  right  behind  me. 

"Q.     Your  daughter  was  right  behind  you? 

"A.     Yes." 

Q.    You  did  give  that  testimony,  did  you  not? 

A.  I  believe  that  was  corrected;  it  was  one  of 
the  corrections  that  wasn't  accepted,  I  think,  I  am 
not  sure. 

Q.     You  think  it  was  corrected? 

A.     I  think  so,  but  I  am  not  sure. 

Q.  You  have  made  some  50  corrections  on  the 
deposition. 
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Mr.  Melchior:  I  will  stipulate  that  it  was  not 
corrected,  if  that  is  helpful,  counsel. 

Mr.  Sedgwdck:  Well,  it  wasn't  corrected.  If  you 
stipulate  to  it  we  won't  have  to  take  any  more  time. 

The  Court:     That  was  her  testimony,  was  it? 

Mr.  Melchior:    That  was  her  testimony. 

The  Court:    And  it  is  not  corrected? 

Mr.  Melchior:    Not  corrected.  [216] 

Mr.  Sedgwick:     It  is  not  corrected. 

Q.  Now,  did  the  manager  see  you  fall,  Mr. 
HofEer?  A.     Yes. 

Q.  It  is  a  fact,  is  it  not,  Mrs.  Cohen,  that  as 
you  walked  across  the  lobby  that  moiTiing,  you 
noticed  nothing  imusual  about  the  rugs  or  anything 
else?  A.     That's  true. 

Mr.  Sedgwick:    I  think  that  is  all,  your  Honor. 

Oh,  one  more  question. 

Q.  You  will  recall  at  the  time  of  the  taking  of 
your  deposition  you  were  shown  a  photograph  of  the 
lobby  of  the  hotel?  A.     Yes. 

Q.     You  recall  that?  A.     Yes,  sir. 

Q.  And  you  were  asked  to  mark  that  photo- 
graph with  an  X  in  the  position  that  you  fell?  Do 
you  remember  that? 

A.  I  did  the  best  I  could,  because  I  didn't  know 
when  that  photograph  was  taken  and  so  on,  but  I 
don't  see  my  initials  here,  sir.  I  don't  know  this 
is  the  one  that  I  did  or  had  my  initials  here.  I  think 
I  noticed  the  one  I  marked. 

Q.  Isn't  it  your  testimony  you  do  not  recall 
marking  that  photograph? 
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A.  I  did  mark  a  photograph  at  the  time  the 
deposition  was  taken,  but  I  don't  know  whether  this 
is  the  same  one,  because  it  is  not  initialed.  [217] 

Q.    Well,  does  it  show  the  place  that  you  fell? 

A.  No,  it  shows  the  direction  in  which  I  was 
walking,  sir.  It  doesn't  show  where  I  fell. 

Mr.  Sedg^Adck :  Referring  again  to  the  deposition, 
if  your  Honor  please,  commencing  on  page  20,  line 
20,  continuing  to  page  21,  line  19. 

Mr.  Melchior:  I  will  be  happy  to  stipulate  those 
questions  were  asked  and  answered,  and  they  were 
not  corrected. 

Mr.  Sedgwick:    Thank  you. 

"Mr.  Chamiing:  I  would  like  to  have  this  photo- 
graph marked  as  Defendant's  Exhibit  No.  1  for 
identification  for  the  purpose  of  the  plaintiff's  depo- 
sition. 

(Black   and  white   photograph   was   marked 
Defendant's  Exhibit  No.  1  for  identification.) 

"Mr.  Channing:  Q.  Mrs.  Cohen,  I  want  to  show 
you  this  photograph  which  has  been  marked  and 
ask  you  if  you  can  tell  me  what  that  is. 

"A.  Well,  from  my  one  night  stay  at  the  Hotel 
Maurice  I  would  say  it  was  a  part  of  the  lobby. 

"Q.     Does  that  photograph  show  where  you  fell? 

"A.  No.  There  are  no  'X'  marks  the  spot  so  far 
as  I  can  see. 

"Q.  That  is  what  I  mean.  Is  there  a  place  in 
that  photograph  that  you  can  place  an  X  and  show 
us  where  you  fell?  [218] 
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"A.  Yes,  it  is  right  about  here,  somewhere 
around  here. 

"Q.  I  wonder  if  you  would  mark  it  with  this 
fountain  pen? 

"A.  Yes,  somewhere  in  here.  This  is  the  side  of 
the  door  that  was  open. 

"Q.  With  the  same  fountain  pen  will  you  show 
me  in  which  direction  you  were  going  by  making 
an  arrow?  "A.     Yes." 

Mr.  Melchior:  Do  you  have  the  photograph, 
counsel  ? 

Mr.  Sedgwick :  I  am  going  to  offer  it  in  evidence 
at  this  very  moment  and  ask  the  Court's  permis- 
sion if  I  may  remove  the  photograph  which  is 
marked  Defendant's  Exhibit  1  for  identification  and 
attached  to  the  original  deposition  of  Lucy  K. 
Cohen. 

The  Court.:    Any  objection? 

Mr.  Melchior:  May  I  take  a  look  at  it,  if  your 
Honor  please? 

The  Court:    Certainly. 

Mr.  Melchior:    No,  I  have  no  objection. 

The  Court:    Received  in  e\ddence. 

The  Clerk:    Defendant's  Exhibit  B  in  evidence. 
(Whereupon  the  photograph  above  referred 
to  was  marked  Defendant's  Exhibit  B  in  evi- 
dence.) [219] 

Mr.  Sedgwick :  May  I  at  this  time  show  it  to  the 
jury,  your  Honor? 

(Handing  exhibit  to  the  jurors.) 

Mr.  Sedgwick :  I  have  no  further  questions,  your 
Honor. 
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Redirect  Examination 

Q.  (By  Mr.  Meichior)  :  How  large  is  your  home, 
Mrs.  Cohen? 

A.  It  is  a  6-room  brick  house  with  a  basement 
as  well. 

Q.  Is  that  therapy  about  which  you  have  testi- 
fied prescribed  by  a  physician  ?  A.    Yes,  sir. 

Q.    All  of  it!  A.    All  of  it. 

Q.  And  on  the  picture  which  is  now  in  the 
hands  of  the  jury,  there  is  a  circle.  Do  you  know 
how  that  circle  came  to  be  in  the  picture?  Is  that 
the  X  that  you  made? 

A.  I  don't  recall  that  is  the  X,  that  is  the  place 
where  the  rug  was  ruffled,  the  arrow  was  the  direc- 
tion in  which  I  was  going,  there  is  no  mark  there 
on  the  door  jamb  where  I  fell,  whether  that  was 
marked  on  it,  on  the  photograph  I  was  shown,  I 
don't  know. 

Q.  The  arrow  is  where  you  stai*ted — ^the  direc- 
tion you  were  going?  [220] 

A.     The  direction  which  I  was  going. 

Q.     And  the  circle  is  where  you  started  to  fall? 

A.  No,  where  I  must  have  caught  my  foot,  at  the 
edge  of  the  rug. 

Mr.  Meichior:    That's  all. 

Mr.  Sedgwick:  I  have  nothing  further,  your 
Honor. 

Mr.  Meichior:    Step  down,  please,  Mrs.  Cohen. 
(Witness  excused.) 
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Mr.  Melchior:  I  would  like  to  ask  the  Court  at 
this  time  to  take  judicial  notice  of  the  United  States 
Life  Expectancy  Table  of  the  United  States  Census, 
1949-1951  for  white  female  persons  aged  51,  which 
is  the  age  of  the  plaintiff,  Mrs.  Cohen;  Mr.  Sedg- 
wick and  I  have  stipulated  this  is  the  correct  table 
and  her  life  expectancy,  according  to  this  table,  is 
25.91  years. 

The  Court:    Stipulated  to  that? 

Mr.  Sedg^vick:  I  have  no  information  about  it 
at  all.  If  counsel  says  this  is  what  the  table  says,  I 
certainly  am  not  going  to  question  it. 

The  Court:  What  document  did  you  get  this 
out  of? 

Mr.  Melchior:  This  is  a  compilation  of  life  ex- 
pectancy tables,  your  Honor,  and  the  particular 
table  from  which  I  am  reading  is 

The  Court:    Who  makes  the  compilation?  [221] 

Mr.  Melchior:  The  compilation  is  made  by  Nel- 
son &  Ward,  Consulting  Actuaries,  a  compilation 
of  all  published  tables.  There  are  about  22  tables 
in  the  book. 

The  Court:  I  don't  know  anything  about  that 
book,  usually  the  table  we  receive  in  evidence  here, 
the  table  for  which  counsel  is  requested  to  stipulate 
is  found  in  the  statute  books. 

Mr.  Sedgwick:  That's  right.  It's  in  the  corpus 
juris. 

Mr.  Melchior:    Corpus  juris? 

The  Court:  I  don't  know  anything  about  the 
corpus  juris.  This  is  usually  in  the  statutes,  that  is, 
it   is  published   there.   You   know,   the   legislature 


Western  Hotels,  Inc.,  et  al.  147 

doesn't  adopt  anything,  it  is  one  of  the  things  pub- 
lished in  the  statute  book  and  given  authenticity  to 
that  extent.  This  is  a  private  compilation. 

Mr.  Sedgwick:    That  is  right. 

Mr.  Melchior:  I  shov^ed  it  to  counsel  some  days 
ago,  and  counsel  agreed  that  this  table 

Mr.  Sedgwick:  If  that  is  the  same,  if  that's  that 
table,  I  have  no  objection  to  it. 

Mr.  Melchior:    This  is  the  same  table. 

The  Court:  Instead  of  offering  the  table,  why 
don't  you — Mrs.  Cohen  is  what,  51  years  old  ? 

Mr.  Melchior:    That  is  correct.  [222] 

The  Court:  All  right.  Now  what  is  the  life  ex- 
pectancy in  accordance  with  that  table  for  one  51 
years  old? 

Mr.  Melchior:    25.91  years. 

The  Court:    May  we  have  a  stipulation  to  that? 

Mr.  Sedgwick:    Yes,  sir. 

The  Court :    All  right. 

Mr.  Melchior :    Thank  you  very  much. 

I  am  sorry,  your  Honor,  I  did  not  imderstand 
perfectly  the  ruling  of  the  Court  this  morning  with 
respect  to  the  computation  of  damages.  Did  your 
Honor  rule  that  I  could  submit  a  schedule  or  that 
I  could  argue  from  the  schedule? 

The  Court :  We  don't  let  you  send  any  schedules 
in  with  the  jury,  but  what  you  can  do,  if  you  are 
worried  about  the  jury  not  being  able  to  remember 
what  you  tell  them,  why  we  will  give  the  jurors  a 
piece  of  paper  and  pencil,  each  one  of  them,  and 
they  can  make  some  notes. 

Mr.  Melchior:    I  would  appreciate  it. 
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The  Court:  I  don't  allow  this  blackboard  busi- 
ness, any  schedules  to  be  sent  in  to  the  jury.  They 
can't  remember  what  you  put  on  the  blackboard 
and  they  can't  remember  what  you  tell  them,  either, 
in  your  closing  argument,  but  I  allow  the  jury  to 
have  a  piece  of — a  pad  of  paper  and  a  pencil  and 
they  can  make  whatever  notes  they  want  to  during 
both  your  arguments. 

Mr.  Melchior:  That  is  agreeable  to  me,  your 
Honor.   [223]  Plaintiff  rests  at  this  time. 

The  Court:    The  plaintiff  rests.  All  right. 

Mr.  Sedgwick:    Call  Mr.  Walsh,  please. 

JOHN  RAYMOND  WALSH 

called  as  a  witness  on  behalf  of  the  defendant, 
sworn. 

The  Clerk :  Please  state  your  name,  your  address, 
your  office  address,  your  occupation  to  the  Court 
and  to  the  jury. 

The  Witness :  John  Raymond  Walsh,  7870  Ster- 
ling Drive,  Oakland,  California. 

Direct  Examination 

Q'.     (By  Mr,  iSedgvvdck)  :    Your  occupation? 

A.     Legal  photographer. 

Q.  Mr.  Walsh,  you  are  employed  as  a  photog- 
rapher by  the  Bay  Cities  Legal  Service  ? 

A.  I  am  one  of  the  owners  of  Bay  Cities  Legal 
Service. 

Q.  I  beg  your  pardon,  sir.  In  pursuit  of  that 
occupation,  at  the  request  of  the  defendants  here, 
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did  you  take  some  photographs  of  the  lobby  of  the 

Maurice  Hotel  in  San  Francisco?  A.     I  did. 

Q.     Can  you  tell  us  what  date  they  were  taken? 

A.     I  believe  it  was  December  16,  1957. 

The  Court:    What  was  the  date  of  the  accident? 

Mr.  Sedgwick:    August  14,  1957,  your  Honor. 

Q.  I  show  you  first  a  photograph  and  ask  [224] 
you  if  that  is  a  fair  representation  of  the  condition 
of  the  portion  of  the  lobby  of  the  Maurice  Hotel? 

A.     That  is. 

Q.  Can  you  tell  us  in  what  direction  that  photo- 
graph was  taken  ? 

A.  This  was  taken  from  in  front  of  the  eleva- 
tors looking  north  towards  the  doorway  leading  to 
Post  Street. 

Mr.  Sedgwick:  May  I  offer  this  photograph  as 
Defendant's  Exhibit  next  in  order,  if  your  Honor 
please. 

The  Court:    Received  in  evidence. 

The  Clerk:    Defendant's  Exhibit  C  in  evidence. 
(Whereupon  the  photograph  above  described 
was  received  in  evidence  as  Defendant's  Ex- 
hibit C.) 

Q.     (By  Mr.  Sedgwick) :     I   show  you   another 
photograph  and  ask  you  to  tell  us  what  portion 
of  the  lobby  of  the  Maurice  Hotel  that  shows,  if 
' '  any  ? 

A.     This  is  a  detail  of  the  area  between  the  two 
rugs.   This  is   still   looking  north,   taken   from   in 
M  front   of   the   elevator   moving  more   towards   the 
front  door. 
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Mr.  Sedgwick:  I  will  offer  this  as  Defendant's 
Exhibit  next  in  order,  your  Honor. 

Mr.  Melchior:    No  objection. 

The  Court,:    Received  in  evidence. 

The  Clerk:  Defendant's  Exhibit  D  in  evidence. 
(Whereupon  the  photograph  above  referred 
to  was  received  in  evidence  as  Defendant's  Ex- 
hibit D.)  [225] 

Q.  (By  Mr.  Sedgwick) :  I  show  you  another 
photograph  any  ask  you  to  tell  us  what  that  shows. 

A.  This  shows  the  lobby  of  the  Maurice  Hotel 
looking  east  from  the  west  side  of  the  lobby,  which 
would  be  towards  the  desk  side,  showing  the  front 
door  and  the  space  between  the  pillars. 

Mr.  Sedgwick:  Offer  it  as  Defendant's  Exhibit 
next  in  order. 

Mr.  Melchior:    No  objection. 

The  Court:    Received  in  e\ddence. 

The  Clerk:  Defendant's  Exhibit  E  in  evidence. 
(Whereupon  the  photograph  above  referred 
to  was  received  in  evidence  as  Defendant's  Ex- 
hibit E.) 

Q.  (By  Mr.  Sedgwick)  :  Mr.  Walsh,  when  you 
took  those  photographs — first,  did  you  make  any 
changes  in  the  rugs  yourself? 

A.     No,  sir,  I  did  not. 

Q.  Did  anyone  else  make  any  changes  to  tlie 
rugs  so  far  as  you  know? 

A.     Not  to  my  knowledge,  no. 

Q.     Did  you  go  in,  set  up  your  crimora,  and  lnl:o 
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your  photographs  of  the  conditions  as  it  then  ex- 
isted without  change,  so  far  as  you  know?  [226] 

A.     That  is  connect. 

Mr.  Sedgwick:  I  have  nothing  further,  your 
Honor. 

The  Court:    Cross-examination? 

Mr.  Sedgwick:  While  he  is  doing  that,  may  I 
show  the  photographs  to  the  jury? 

The  Court:    Surely. 

Cross-Examination 

Q.  (By  Mr.  Melchior)  :  Mr.  Walsh,  I  think  you 
took  those  pictures  on  December  16,  1957,  you  said? 

A.     That  is  correct. 

Q.  Have  you  any  knowledge  as  to  the  condition 
of  the  things  shown  in  those  photographs  on  Au- 
gust 14,  1957?  A.     No,  sir,  I  have  not. 

Q.  You  don't  know  anything  at  all  about  how 
it  looked  that  morning,  do  you? 

A.     No,  sir. 

Q.  Now,  did  anyone  have  any  discussion  with 
you  at  all  about  the  kind  of  photographs  you  were 
supposed  to  take? 

A.  They  told  me  somebody  had  fallen  in  a  cer- 
tain area  and  they  wanted  photographs  to  show 
that. 

Q.     Who  is  "they"? 

A.  The  manager  of  the  hotel,  I  believe.  I  forgot 
his  name.  I  didn't  mark  it  down. 
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Q.  Did  he  tell  you  what  kind  of  pictures  he 
wanted?  [227] 

A.  No.  I  have  ])een  building  up  a  reputation 
as  a  legal  photographer  over  a  period  of  approxi- 
mately 15  years  and  people  rely  on  my  knowledge 
and  ability  to  take  a  photograph  that  will  stand 
up  in  Court  and  show  what  they  want  to  show. 

Q.     Show  what? 

A.  Show  what  they  want  to  show,  the  area  in 
question  as  it  is. 

Q.  Did  anyone  meet  you  while  you  were  in  the 
lobby  and  have  a  discussion  with  you  about  the 
kind  of  photographs  that  were  to  be  taken? 

A.     There  was  a  Mr.  Goldman,  I  believe,  there. 

Q.    Who? 

A.  He  was  a  representative  of  Mr.  —  Keith, 
Creede  &  Sedgwick's  office.  m 

Q.  Did  he  tell  you  what  photographs  were 
wanted? 

A.  He  said  he  wanted  a  view  looking  this  way, 
a  view  looking  that  way  and  a  detail. 

Q.  Did  he  assist  you  in  setting  up  your  camera 
for  angles  and  anything  of  the  kind? 

A.  No,  he  didn't.  He  was  talking  to  the  man- 
ager at  the  time  I  was  doing  my  photographic  work. 

Mr.  Melchior:    That's  all. 

Mr.  Sedgwick:    Thank  you,  Mr.  Walsh. 

(Witness  excused.) 
Mr.  Sedgwick:    Mr.  Carter.  [228] 
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RICHARD  S.  CARTER 

called  as  a  mtness  on  behalf  of  the  defendants, 
sworn. 

The  Clerk:  Please  state  your  name,  your  ad- 
dress, your  office  address  will  do,  and  your  occupa- 
tion to  the  Court  and  to  the  Jury. 

The  Witness:  Richard  S.  Carter,  872  Sutter 
Street.  I  am  a  bellman  at  the  Maurice  Hotel. 

'  Direct  Examination 

Q.  (By  Mr.  Sedgwick) :  Mr.  Carter,  what  is 
your  present  occupation,  sir? 

A.     I  am  a  bellman  at  the  Maurice  Hotel. 

Q.  For  how  long  have  you  been  a  bellman  at 
the  Maurice  Hotel?  A.    About  7  years. 

Q.  Were  you  on  duty  on  the  morning  that  Mrs. 
Cohen  fell  in  the  lobby  ?  A.     Yes,  sir. 

Q.  That  we  have  been  talking  about  here  for 
several  days?  Can  you  tell  us  about  where  you 
were  at  the  time  she  fell? 

A.    Well,  I  was  outside  the  hotel. 

Q.     And  what  were  you  doing  outside,  sir? 

A.     I  had  just  put  some  bags  into  a  taxi. 

Q.     Do  you  know  whose  bags  those  were? 

A.     I  don't  remember. 

Q.     Did  you  come  back  into  the  hotel?  [229] 

A.     Yes,  sir. 

Q.  AYhat  did  you  notice,  if  anything,  as  you 
entered  the  hotel? 

A.  As  I  came  back  in  through  the  door,  I  no- 
ticed Mrs.  Cohen  on  her  knees  on  the  carpet. 
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Q.  About  how  close  to  the  front  door  would  you 
say  she  was?  A.    Well 

Q.     Just  your  best  estimate  ? 

A.  I  would  say  from  a  foot  and  a  half  to  three 
feet  from  the  door. 

Q.  Did  you  do  anything  at  that  time,  did  you 
go  up  to  her?  A.    Yes. 

'Q.     You  recall  anything  that  was  said? 

A.  Well,  I  trie  dto  pick  her  up,  "You  want  me 
to  help  you  up?"  She  said,  "No,  let  me  alone,"  as 
I  remember  it. 

Q.    All  right.  Did  you  later  help  her  up? 

A.    Yes,   sir. 

Q.     Where  did  you  help  her  to? 

A.    Around  to  a  settee  in  front  of  the  desk. 

Q.  Did  you  notice  Mrs.  Cohen's  daughter  there 
at  the  time? 

A.  No,  I  didn't.  She  may  have  been  there,  but 
I  didn't  notice  her. 

Q.  Now,  let  me  ask  you  this  question,  Mr.  Car- 
ter: Did  you  [230]  at  any  time  that  morning  say 
to  Miss  Cohen,  Mrs.  Cohen's  daughter,  the  young 
lady  whose  first  name  is  Gene,  Miss  Gene  Cohen, 
did  you  at  any  time  say  to  her  in  anybody's  pres- 
ence or  alone,  anything  substantially  to  the  effect 
that,  "I  make  a  point  of  watching  this  rug"  ? 

A.    No. 

Mr.  Melchior:  I  object.  I  think  counsel  asked  a 
compound  question,  did  he  at  any  time  that  morn- 
ing or  did  he  at  any  time  say  anything  to  Miss 
Gene  Cohen. 
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The  Court:    The  objection  is  overruled.  Read  the 
question  to  the  witness. 
(Record  read.) 

The  Witness:    No,  sir. 

:Q.  (By  Mr.  Sedgwick) :  Confining  your  atten- 
tion to  this  morning  of  the  accident,  and  so  we  will 
not  misunderstand  each  other,  not  referring  to  the 
next  day  when  the  people  came  back  and  took 
photographs,  but  confining  ourselves  now  to  the 
morning  of  the  accident,  was  there  any  discussion 
by  you  with  Mrs.  Cohen  or  Miss  Cohen  or  anyone 
else  there  regarding  the  rugf 

A.    None  whatsoever. 

Q.     Now,  did  you  take  Mrs.  Cohen  upstairs'? 

A.     Yes,  sir. 

Q.     How  did  that  come  about? 

A.  Well,  she  sat  on  the  settee  for  a  little  while 
to  recover  her  equilibrium,  and  I  believe  Mr.  Hof- 
fer,  the  manager,  [231]  suggested  that  we  take  her 
upstairs,  back  in  the  room  from  which  she  checked 
out  of.  I  helped  her  into  the  elevator  and  when  we 
got  up  there  I  carried  her  to  the  room. 

Q.     Did  you  do  this  against  her  will  at  all? 

A.  No.  In  the  elevator  she  said,  "Let  me  alone, 
I  can  stand  all  right."  I  said,  "I  better  hold  you," 
I  had  her  in  my  arms,  "I  better  hold  you  until  you 
get  to  the  room." 

She  didn't  object  after  that. 

Q.  Now,  do  you  remember  the  following  day, 
Mr.  Carter,  that  this  same  Miss  Gene  Cohen  came 
back   to   the   hotel   accompanied   by   Mr.   Melchior 
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here,  the  attorney,   and   a  photographer?   Do  you 

remember  that? 

A.  I  don't  remember  Miss  Cohen  or  this  gentle- 
man here,  but  I  remember  that  a  photographer 
and  somebody  with  him  took  some  pictures,  but  I 
wouldn't  know  it  was  the  next  day  or  when  it  was. 

Q.     Was  it  shortly  after  this  accident? 

A.     It  must  have  been. 

Q.     Within  a  matter  of  days? 

A.  I  would  judge  so.  My  memory  is  very  faulty 
about  that.  We  were  very  busy;  it  was  in  August 
and  any  small  event  like  somebody  taking  pictures, 
which  they  sometimes  did  in  the  lobby,  wouldn't 
have  attracted  much  attention  on  my  part. 

<J.     You  recall  somebody  came  in? 

A.    Yes,  sir.  [232] 

Q.  Accompanied  by  some  other  people  and  took 
some  photographs?  A.     I  do. 

Q,  At  that  time  did  you  have  any  conversation 
with  these  people  that  were  there  to  take  these 
photographs  ? 

A.     Somebody  engaged  me  in  conversation. 

Q.  Now,  during  that  conversation  did  you  make 
any  statement  to  the  effect,  or  substantially  to  the 
effect  that  "I  make  a  point  of  watching  this  rug"? 

A.     No,  sir. 

Q.  Did  you  make  a  statement  to  the  effect  or 
substantially  to  the  effect  that  this  happens  all  the 
time?  A.     Oh,  no. 

Q.  Did  you  make  a  statement  substantially  to 
the  effect  that  this  is  a  dangerous  condition? 
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A.     No,  sir. 

Q.  Did  you  make  a  statement  that  this  happens 
regularly  ? 

A.  No,  I  wouldn't  have  made  a  statement  like 
that. 

Q.  You  say  you  wouldn't  have  made  any  state- 
ment like  that?  A.     I  would  not  have,  no. 

Q.  Can  you  tell  the  Court  and  jury  why  you 
wouldn't  have  made  any  such  statement? 

A.  Well,  because  it  wouldn't  be  true.  I  wouldn't 
have  any  purpose  of  telling  an  untruth  about  that. 

Q.    You  have  been  there,  you  said,  seven  years? 

A.     Sir?  [233] 

Q.     You  have  been  there  seven  years? 

A.  Approximately,  I  believe  a  little  better  than 
that. 

:Q.  Have  you  ever  seen  anyone  or  known  of  any- 
one falling  in  the  lobby  before?  A.  No. 
I  Q.  I  will  show  two  photographs^ — ^three  photo- 
graphs, Plaintiff's  1,  2  and  4.  These  are  photo- 
graphs looking  towards  the  doorway  shovdng  the 
rug  in  question.  Would  you  look  at  those,  please? 
Just  look  at  them,  sir.            A.    Yes,  sir. 

Q.  Have  you  ever  seen  the  rugs,  the  rug  we 
are  talking  about  here  in  this  case,  the  one  closest 
to  the  door,  have  you  ever  seen  it  in  that  condition 
at  any  time? 

A.  I  have  never  seen  it  ruffled  up  like  it  is 
there. 

Q.     Occasionally  during  the  years  that  you  have 
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been  there  does  the  rug  become  mussed  somewhat? 

A.     Once  in  a  while. 

Q.     Do  you  do  anything  about  it  if  you  notice  it? 

A.    Whenever  I  notice  it  I  smooth  it  down. 

Q.  About  how  many  times  would  you  say  during 
that 

A.  Well,  very,  very  seldom.  I  haven't — I  don't 
think  I  have  smoothed  it  down  at  the  present  time 
for  a  couple  of  years.  [234] 

Q.  Were  you  in  the  habit  of  keeping  your  eye 
on  that  rug?  A.     No  reason  for  it. 

Q'.  Did  you  pay  any  particular  attention  to  that 
rug? 

A.  No,  not  either  one  of  the  rugs.  There  are  two 
in  the  lobby,  as  you  know. 

Q.     The  two  are  about  the  same,  are  they  not? 

A.    Yes,  sir. 

Q.  What  time  did  this  accident  occur  to  Mrs. 
Cohen  in  the  morning  of  August  14? 

A.  Well,  it  was  about  7:30  or  7:40,  as  I  re- 
member. 

Q.     Between  7 :30  and  7 :40  ? 

A.     Somewheres  around  there. 

Mr.  Sedgwick :    I  think  that  is  all,  your  Honor. 

Cross-Examination 

Q.  (By  Mr.  Melchior) :  When  did  you  first  see 
Mrs.  Cohen  on  that  morning,  Mr.  Carter? 

A.  The  first  time  I  noticed  her  to  remember  was 
when  I  picked  lier  up.  Undoubtedly  I  must  have 
seen  her  before  that,  l)ut  I  don't  remember. 


Western  Hotels,  Inc.,  et  al.  159 

(Testimony  of  Richard  S.  Carter.) 

Q.  There  isn't  any  question  in  your  mind,  is 
there,  that  she  was  injured  that  morning  in  the 
lobby  there? 

A.  That  was  the  time  of  the  accident  in  the 
morning. 

:Q'.  There  is  no  question  about  it  at  all  that  that 
was  [235]  how  she  was  injured  in  the  lobby  by 
falling  ? 

A.     I  don't  know  as  I  understand  your  question. 

Q.  Was  she  injured  by  falling  in  the  lobby,  or 
had  her  condition  existed  prior  to  that? 

A.  Oh,  no.  I  understand.  She  evidently  fell  in 
the  lobby  because  I  picked  her  up  from  it. 

Q.  Actually  your  memory  about  what  else  hap- 
pened in  August  of  last  year — I  guess  it  is  two 
years  now — August,  1957,  isn't  very  good,  is  that 
right. 

A.  That  is  correct.  I  remember  the  accident  be- 
cause it  was  something  outstanding  and  imusual, 
but  a  routine  affair  I  wouldn't  remember  very  much 
about  it. 

Q.  Such  as  the  event  of  having  the  pictures 
taken  you  say  you  don't  remember  very  much  about 
it?  A.    Very  little. 

Q.  Do  you  recall  exactly  what  it  was  that  you 
said  in  conversation  at  the  time  the  pictures  were 
taken? 

,   A.    Not  precisely.  That  was  nine  months  ago,  I 
lieve. 

Q.    Actually  until  you  prepared  yourself  to  tes- 
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tify  for  this  trial  you  couldn't  remember  that  the 

pictures  were  taken  at  all,  could  you? 

A.  I  remember  two  different  photographers  at 
two  different  times  taking  pictures,  but  what  took 
place  or  what  was  said  I  don't  remember.  M 

Q.  You  got  those  two  different  events  of  taking 
the  [236]  pictures  clearly  separated  in  your  mind, 
have  you,  so  that  you  remember  which  was  one  and 
which  was  the  other  ? 

A.  No,  I  wouldn't  say  that  I  had.  I  remember 
that  someone  from  each  party  engaged  me  in  con- 
versation, but  what  was  said  each  time  I  couldn't 
tell  you. 

Q.  Now,  do  you  recall  ever  saying  in  the  pres- 
ence of  Miss  Gene  Cohen  and  Mr.  Lohman  and  my- 
self that  whenever  you  saw  the  carpet  up  your 
smoothed  it  down? 

A.     No,  I  don't  recall  saying  that  now.  I  might 
have  recalled  at  the  time  of  the  deposition,  but  at^ 
the  present  time  I  can't  recall  that,  sir.  1( 

Q.  Do  you  recall  saying  you  smoothed  the  car- 
pet down  only  when  somebody's  heel  catches  on  it? 

A.     I  didn't. 

Q.     You  recall  testifying  in  a  deposition? 

A.     I  do. 

Q.     In  my  office?  A.     Yes,  sir. 

Q.     And  that  was  on  March  25,  1958. 

A.     I  wouldn't  remember  the  exact  date. 

Q.  Do  you  recall  saying  at  that  time  that  you 
smoothed  the  rug  down  only  when  someone's  heel 
catches  on  it? 
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Mr.  Sedgwick:  Excuse  me,  I  am  going  to  object 
to  the  form  of  the  question.  I  don't  iDelieve  that  is 
the  proper  way  to  approach  the  deposition,  we  have 
a  page  and  a  number.  [237] 

The  Court.:    Yes. 

Mr.  Sedgwick:    And  get  the  exact  words. 

Mr.  Melchior :    Page  8,  line  24. 

"Q.     Do  you  recall  saying" 

Mr.  Sedgwick:    Excuse  me. 

Mr.  Melchior:    Let's  start  at  page  8,  line  16. 

Mr.  Sedg\\dck :    How  far  do  you  propose  to  read  1 

Mr.  Melchior:  I  propose  to  read  to  page  9,  line  10. 

Mr.  Sedgwick:  I  have  no  objection,  your  Honor, 
I  will  stipulate  that  the  questions  were  asked  and 
the  answers  given  as  shown. 

Mr.  Melchior:    Page  8,  line  16. 

"Q.     What  do  you  remember? 

"A.  I  remember  saying  to  someone  and  no  doubt 
it  was  you  if  you  remember  me  and  remember  the 
occurrence,  that  whenever  I  saw  the  occurrence,  that 
whenever  I  saw  the  carpet  up  I  smoothed  it  down, 
but  I  didn't,  distinctly  don't  remember  saying  regu- 
larly, because  I  don't  know  why  I  would  be  because 
it  doesn't  regularly  go  up. 

"Q.     Pretty  regularly,  my  notes  have. 

"A.     Well,  I  can't  remember  saying  that,  no. 

"Q.  Do  you  recall  saying  that  you  do  this  only 
when  someone's  heel  catches  on  it?  [238] 

"A.  I  don't  recall  saying  that,  but  quite  likely 
could  have. 

"Q.     That  is  true  as  a  matter  of  fact,  is  it? 
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"A.  Well,  I  would  say  that  if  the  heel  caught  on 
it,  a  man's  heel  caught  on  it,  I  have  never  seen  a 
woman's  heel  catch  on  it,  but  if  a  man  pulled  it  up 
I  would  smooth  it  down.  f 

"Q.  How  many  times  have  you  seen  that,  that 
people's  heels  catch  on  it? 

"A.  I  couldn't  tell  you;  very  seldom,  very 
seldom. 

"Q.     You  have  seen  it  before? 

"A.  I  have  seen  a  man  catch  his  heel  on  there, 
but  actually  the  number  of  times  I  couldn't  tell  you. 
It  would  be  very  few.'' 

You  recall  that  testimony,  Mr.  Carter? 

A.    Yes,  sir. 

Q.  Now,  it  is  true,  isn't  it,  that  ever  since  you 
have  been  at  the  Maurice  Hotel  that  carpet  will 
curl  up  once  in  a  while,  isn't  that  correct? 

A.  I  have  seen  it  curl  up  a  few  times.  I  wouldn't 
exactly  call  it  curl  up. 

Q.     You  describe  it  for  us. 

A.  Slightly — not  like  the  pictures  that  I  have 
looked  at.  I  have  seen  it  risen,  or,  perhaps  a  half 
inch  up.  [239] 

Q.  I  would  like  to  show  you  Plaintiff's  Exhibit 
1  and  ask  you  to  look  at  the  back  of  it,  please,  turn 
it  over  and  look  at  the  back  of  it,  please.  Will  you 
read  what  it  says  on  the  back? 

A.  Photographed  April  15,  1957,  Kleins  Legal 
Service,  San  Francisco,  California. 

Q.     And  in  pencil  on  the  top  comer? 

A.     I  can't  make  that  out.  It  says  the  date  is 
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3-25-58  and  Lucy  Cohen  deposition.  Above  that  is 

something  which  I  can't  decipher. 

Mr.  Melchior:  Perhaps  counsel  will  stipulate  it 
is  Plaintiff's  Exhibit  1  for  identification. 

Mr.  Sedgwdck:    Yes. 

Mr.  Melchior:    Thank  you. 

Q.  Now,  Mr.  Carter,  do  you  recall  being  shown 
this  photograph  at  the  time  of  your  deposition? 

A.     Yes,  sir. 

Mr.  Sedgwick:  May  I  see  that  photograph  again? 
Is  this  the  one  that  is  in  evidence? 

Mr.  Melchior:    Plaintiff's  Exhibit  1  in  evidence. 

Mr.  Sedgwick:    Already  in  e\'idence? 

Mr.  Melchior:    Yes. 

Mr.  Sedgwick:    Oh. 

Q.  (By  Mr.  Melchior):  Didn't  you  testify— I 
am  sorry.  Do  you  recall  that  the  carpet  looked  like 
that  now  and  then  ?  [240] 

A.  I  never  saw — I  have  never  seen  two  ruffles 
in  it  like  that. 

Q.  But  you  have  seen  ruffles  of  that  size,  have 
you? 

A.  I  don't  know  whether  they  were  that  size,  it 
is  pretty  hard  to  say  how  big  they  are  in  the 
picture. 

Mr.  Melchior:  Counsel,  I  would  like  to  read  from 
page  10,  line  18  of  Mr.  Carter's  deposition,  to  page 
11,  line  17. 

Mr.  Sedgwick :  Stipulated  that  the  questions  were 
asked  and  the  answers  given  as  recorded,  your 
Honor. 
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The  Coui-t:    All  right. 

Mr.  Melchior:  Mr.  Carter,  do  you  recall  these 
questions  and  answers. 

"Mr.  Melchior:  Will  you  mark  these  for  identi- 
fication, Plaintiff's  Exhibits  1,  2  and  3. 

(Thereupon  the  photographs  above  referred 
to  were  marked  Plaintiff's  Exhibits  1,  2  and  3 
for  identification.) 

"And  I  have  intei^polated  now  and  I  have  given 
you  Plaintiff's  Exhibit  1  of  those  that  were  marked, 
you  hold  it  in  your  hand. 

"Mr.  Melchior:  Q.  Let  me  show  you  what  has 
])een  marked  Plaintiff's  Exhibit  1  for  identification 
and  ask  you  what  that  is,  whether  you  recognize  it  ? 

"A.     Yes,  that's  the  lobby  of  the  hotel. 

"Q.  Is  that  a  fair  representation  of  what  the 
lobby  [241]  of  the  hotel  looks  like. 

"Mr.  Levy :    Now,  wait  a  minute. 

"A.     No,  no,  customarily  the  carpet  isn't  up. 

"Q.     Have  you  ever  seen  it  up  like  thaf? 

"A.     Similar  to  it. 

"Q.     How  often? 

"A.     Oh,  very,  very  seldom. 

"Q.  How  many  times  would  you  say  in  the 
course  of  six  years'? 

"A.  I  wouldn't  honestly  be  able  to  give  you  a 
correct  answer. 

"Q.  But  you  have  seen  it  that  way  now  and 
then? 

"A.     I  have  seen  it  now  and  then  like  this. 
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"Q.     In  just  the  condition  it  is  in  that  picture? 

"A.  Well,  approximately.  I  don't  remember  see- 
ing two  loops  up  there,  I  don't  remember  offhand 
of  seeing  that,  but  usually  whenever  you  did  any- 
thing to  it  it  would  be  one  and  I  would  walk  and 
ismooth  it  down  with  my  foot." 

A.     That  sounds  correct  to  me,  as  I  remember  it. 

Q.  Now,  what  did  you  do  to  smooth  down  the 
carpet  ? 

A.     Just  smoothed  it  down  with  my  foot. 

Q.  Would  you  put  it  under  the  potted  plants 
that  were  standing  in  front  of  the  pillars? 

A.     No,  sir.  [242] 

Q.  Did  you  ever  tell  anybody  that  this  happens 
to  the  carpet  now  and  then? 

A.     I  probably  told  you;  I  believe  you  asked  me. 

Mr.  Sedgwick :  I  am  sorry,  your  Honor,  could  I 
hear  the  answer? 

(Record  read  by  the  Reporter.) 

Q.  (By  Mr.  Melchior) :  Did  you  ever  tell  the 
manager  about  this  condition?  A.     No. 

Q.  Of  the  condition  of  the  carpet?  No,  you  never 
did.  And  you  worked  there  how  many  years? 

A.     Seven  years. 

Mr.  Melchior:     That's  all. 

The  Court:    Any  further  questions? 

Mr.  Sedgwick:    Yes,  your  Honor. 
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Redirect  Examination 

Q.  (By  Mr.  Sedgwick) :  Counsel  has  read,  if 
your  Honor  please,  from  the  deposition  on  page  8, 
line  17  to  page  9,  line  10  and  on  the  same  subject 
I  would  like  to  read  the  next  four  lines.  The  last 
question  read  to  the  witness  was: 

"Q.     You  have  seen  it  before'? 

"A.  I  have  seen  a  man  catch  his  heel  on  there 
but  actually  the  number  of  times  I  couldn't  tell  you. 
It  would  be  very  few.  [243] 

"Q.  Before  the  time  of  this  accident  had  you 
seen  it  happen? 

"A.  Only  before  and  a  long  time,  two  or  three 
years  ago. 

"Q.  Did  you  say  anything  about  that  to  any- 
body when  you  saw  people's  heels  catch  on  it? 

"A.     N'o,  because  it  was  so  imimportant. 

"Q.  Nobody  ever  fell,  did  they,  as  a  result  of 
catching  their  heels  until  this  happened? 

"A.  No,  no.  Sometimes  when  there  w^as  a  rain 
or  something  it  would  curl  up  a  little,  why,  a  time 
or  two  I  have  seen  a  man  walk  across  it,  but  I  have 
never  seen  a  woman  catch  her  high  heel  on  it  at 
all." 

Mr.  Sedgwick :  Thank  you.  Nothing  further.  You 
may  step  down. 

The  Court.:    Do  you  have  anything  further? 

Mr.  Melchior:     Nothing  further,  your  Honor. 

The  Court:    Step  down. 
(Witness  excused.) 
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Mr.  Sedgwick:    Call  Mr.  Schroeder. 

The  Court:  This  will  be  a  good  time  to  take  a 
recess. 

While  you  are  out  of  the  courtroom  don't  talk 
about  the  case,  ladies  and  gentlemen  of  the  jury. 
(Short  recess.)  [244] 

Mr.  Sedgwick :    Mr.  Schroeder,  please. 

DOUG  E.  SCHROEDER 

^  called  on  behalf  of  the  Defendants,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk :  Please  state  your  name,  your  occupa- 
tion and  your  address  to  the  Court  and  to  the  jury. 

The  Witness:  Doug  E.  Schroeder,  1535  Green, 
Night  Clerk  at  the  Maurice  Hotel. 

Direct  Examination 

Q.  (By  Mr.  Sedgwick) :  Mr.  Schroeder,  how 
long  have  you  been  employed  at  the  Maurice  Hotel  ? 

A.    Eleven  years,  going  on  12. 

Q.  During  all  of  that  period  of  time  have  you 
been  what  we  call  a  Desk  Clerk  there? 

A.     Correct. 

Q.  Do  you  recall,  Mr.  Schroeder,  the  morning  of 
August  14,  1957,  the  day  that  Mrs.  Cohen  fell  in 
the  lobby  of  the  hotel ;  you  remember  that  morning  ? 

A.     I  remember  part  of  it,  yes,  sir. 

Q.    Were  you  on  duty  there  at  the  time? 

A.     I  was,  yes. 

Q.     What  time  did  you  go  off  duty  that  morning? 

A.     8:00  o'clock.  [245] 

Q.     Can  you  tell  us  about  what  time  this  accident 
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occurred?  A.     About  20  minutes  to  8:00. 

Q.  Do  you  have  any  particular  thing  that  you 
associate  with  that  to  fix  that  time  '^ 

A.  Yes,  after  the  accident  I  noticed  that  it  was 
that  time  because  Mr.  Hoffer  came  in,  our  man- 
ager; he  usually  doesn't  come  in  that  early. 

Q.     This  was  something  unusual? 

A.     That  is  right,  yes,  sir. 

Q.     What  time  did  you  go  to  work  on  that  shift? 

A.  I  usually  go  to  work  early,  do  my  work,  and 
so  therefore  I  would  say  around  11:00  or  11:15. 

Q.  Do  you  recall  Mrs.  Cohen  discussing  with 
you  how  she  was  going  to  leave  and  what  time  she 
was  going  to  leave?  A.     I  do. 

Q.  Would  you  just  tell  us  what  you  recall  of 
that,  Mr.  Schroeder? 

A.  I  do  not  recall  whether  it  was  in  the  night 
OT  whether  it  was  in  the  morning  when  she  came 
and  her  daughter  came  down,  but  they  were  dis- 
cussing about  going  to  the  airport  and  how  long  it 
would  take  and  what  the  price  would  be. 

Mr.  Melchior:  Just  a  moment.  I  would  like  to 
have  the  foundation  laid,  counsel,  please. 

Q.     (By  Mr.  Sedgwick) :     Where  was  this  con 
versation,  Mr.  Schroeder?  [246] 

A.  It  was  in  the  lobby,  I  was  in  back  of  the 
desk  and  Miss  Cohen  was  on  the  opposite  side  of 
the  desk. 

Q.    Was  Mrs.  Cohen  there? 

A.     Mrs.  Cohen  is  the  one  I  talked  to. 
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Q.  How  about  Miss  Cohen,  you  recall  whether 
she  was  with  her  or  not? 

A.  I  don't  recall.  I  believe  Miss  Cohen  was  not 
there. 

Q.  I  believe  you  also  told  us  that  you  do  not 
now  recall  whether  it  was  in  the  evening  when  you 
first  went  to  work  or  whether  it  was  in  the  morn- 
ing? A.     That  is  right. 

:Q.  All  right.  Will  you  just  tell  us  what  was 
said  ? 

A.  Then  I  told  her  how  to  get,  to  get  out  to  the 
airport  and  what  the  rate  would  be  if  she  took  a 
ca1)  out  to  the  airport,  also  what  the  rate  would  be 
from  the  terminal,  and  she  was  undecided  at  that 
particular  time  just  which  way  to  go,  whether  to 
take  a  cab  to  the  terminal  or  to  take  it  over  to  the 
airport  itself. 

Q.  Was  there  any  discussion  as  to  the  time  in- 
volved ? 

A.  Not  at  that  time,  no.  I  told  her  it  would 
take  at  least  around  45  to  50  minutes  to  go  out  to 
the  airport.  That  is  what  the  limousine  took  going 
in  going  out  and  the  cab  would  take  her  about  a 
half  an  hour. 

Q.  Now,  was  there  any  discussion  that  you  re- 
call, any  confusion  about  the  time?  [247] 

A.  Not  at  that  time  when  we  were  talking,  but 
it  seems  as  through  later  she  foimd  out  that  there 
was  an  hour  difference  in  the  time. 

Q.  All  right.  Did  you  actually  see  this,  see  Mrs. 
Cohen  fall?  A.     No,  sir,  I  did  not. 
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Q.  Did  you  see  her  leave  from  near  your  desk 
or  from  in  front  of  the  elevator  to  a  point  where 
she  did  fall? 

A.  I  don't  know  exactly  what  I  was  doing,  but 
as  I  looked  up  from  the  desk  I  saw  Miss  Cohen 
m  a  half  run,  a  half  walk  going  towards  the  door 
to  catch  her  cab. 

Q.     Was  it  immediately  thereafter  that  fall? 

A.  It  was  the  time — I  had  turned  after  I  had 
seen  her  go  by,  I  turned  my  head  to  do  something 
else,  I  paid  no  more  attention  to  it  because  I  knew 
she  was  going  to  catch  her  cab,  and  as  I  looked 
up  again  that  is  when  I  saw  where  the  accident  was. 

Q.  I  want  to  show  you  three  photographs  which 
are  marked  as  Plaintiff's  Exhibits  1,  2  and  4  in 
evidence,  ask  you  to  look  at  them,  if  you  would, 
please.  A.     Yes,  sir. 

Q.  Now,  these  photographs,  all  three  of  them, 
show  the  rug  that  goes  across  the  lobby  in  front 
of  the  entrance  door,  do  they  not?  [248] 

A.    Yes,  sir. 

Q.  Have  you,  during  the  eleven  years  that  you 
have  been  there  ever  seen  the  edge  of  that  rug  in 
the  condition  as  shown  in  these  photographs? 

A.     None  that  I  can  recall,  sir. 

Q.  Have  you  ever  seen  it  raised  anything  like 
the  condition  as  shown  in  these  photographs? 

A.    No. 

Q.  I'll  show  you  Defendants'  Exhibits  C,  D  and 
E,  ask  you  if  that  is  a  fair  representation  of  the 
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condition  of  the  lobby  mg  which  lies  in  front  of 

the  entrance  dooi^way  ? 

A.  To  my  knowledge  that  is  the  way  the  rug 
is  always  laying.  I  always  walk  past  it  and  I  have 
never  paid  much  attention  to  the  rug,  but  accord- 
ing to  my  recollection  that  is  the  way  it  lays. 

Q.     Have  you  ever  seen  it  any  other  way? 

A.     No,  sir,  I  have  not. 

Mr.  Sedgwick:    I  think  that  is  all,  your  Honor. 

Cross-Examination 

Q.  (By  Mr.  Melchior)  :  Mr.  Schroeder,  where  is 
your  post  of  duty  in  the  lol>]3y  of  the  Maurice 
Hotel? 

Mr.  Sedgwick:    The  what? 

Mr.  Melchior:     The  post  of  duty. 

A.     Just  what  do  you  mean,  sir?  [249] 

Mr.  Melchior:  Where  are  you  stationed  while 
you  are  working? 

A.     I  am  back  of  the  desk. 

Q.  I  see.  Now,  where  is  the  desk  located  in  the 
lobby  there;  just  tell  the  jury  where  the  desk  is 
located. 

A.  Well,  I  have  to  stop  and  think.  I  really  can't 
place  it  right  off  quick  at  hand.  Coming  in  it  would 
be  on  the  right-hand  side;  going  out  it  is  on  the 
left-hand  side  going  out  of  the  door. 

Q.  Is  it  at  the  same  floor  level  as  the  lobby, 
Mr.  Schroeder?  A.     Yes. 

Q.  Do  you  stand  on  the  floor  behind  the  desk 
customarily  ? 
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A.     That  is  correct,  when  working. 

Q.  That  is  where  you  spend  all  of  your  time 
while  on  duty? 

A.  That  is  imtil  I  am  all  through  with  my  work, 
which  is  around  3:00  or  4:00  o'clock  in  the  morn- 
ing and  then  I  sit  out  on  the  davenport  and  read 
the  paper. 

Q.  Can  you  show  me  in  one  of  these  exhibits 
I  am  going  to  hand  you,  Defendant's  Exhibit  B  and 
C  and  Plaintiff's  Exhibit  1,  can  you  show  me  in 
any  one  of  those  where  you  sit  when  you  are  not 
behind  the  desk? 

A.  Well,  in  fact,  I  don't  see  the  couch.  Let's 
see.  I  don't  see  the  couch ;  the  couch  faces  the  desk. 
That's  where  I  sit,  so  I  can  hear  my  telephone  and 
also  be  right  near  the  desk  there.  [250] 

Q.    In  other  words 

A.    Don't  go  into  the  office. 

Q.    You  have  your  face  to  the  desk  at  that  time  ? 

A.     That  is  correct. 

Q.    Is  that  right?  A.     That  is  correct. 

Q.  Do  you  have  your  face  away  from  the  edge 
of  the  rug  which  is  marked  with  a  circle  here,  De- 
fendants' Exhibit  B? 

A.  Yes;  my  back  would  be  to  the  back  there — 
it  is  going  out,  yes. 

Q.     Your  back  would  be  towards  the  entrance 

A.  No,  my  back  would  be  going  out  the  door, 
the  door  would  be  here  and  the  aisle  goes  here,  and 
it  is  this  way  (indicating). 

Q.    When  you  are  behind  the  desk  is  there  any- 
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thing  between  you  and  this  space  between  the  pil- 
lars that  is  marked  with  a  circle  here? 

A.  There  is  a  post  over  on  the  side,  yes;  there 
is  one  of  these  posts  that  is  on  the  side  which 
blocks  off  part  of  the  view,  but  which  you  can  see 
the  door — part  of  the  door,  going  out. 

Q.     And  there  are  potted  plants,  too,  aren't  there  ? 

A.     That  is  correct. 

Q.  There  is  a  long  settee  set  across  that  place, 
isn't  that  right  ?  A.     That  is  right. 

Q.  You  can  see  that  in  the  picture  you  have  in 
your  hand,  isn't  that  correct?  [251] 

A.  Well,  I  see  the  side  of  it  here.  Over  here  on 
the  side,  yes. 

Q.  As  a  matter  of  fact,  these  objects,  the  pil- 
lars and  the  potted  plants  and  the  davenport  pretty 
effectively  block  your  ordinary  view  of  the  edge  of 
the  carpet,  don't  they,  where  the  desk  is  located? 

A.  Normally  I  would  say  yes,  that  is  right  up 
to  the  desk.  Of  course,  we  can  see  beyond  the  other 
carpet,  beyond  the — when  walking.  [252] 

Q.  But  this  particular  place  circled  on  the  pho- 
tograph you  can't  see  ? 

A.     That's  right,  yes. 

Q.  Now,  as  I  recall  your  direct  testimony,  you 
s-aid  it  seems  that  later  it  developed  there  was  one 
hour  difference  in  time. 

A.  That  is  right.  We  were  on  Daylight  Saving 
Time. 

;Q.    Was  anything  said  about  that? 
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A.  Xot  at  that  time  that  I  can  recall,  because  all 
planes,  all  trains  and  eveiything  else  are  all  nm 
on  the  Daylight  Saving  Time. 

Q.  As  a  matter  of  fact,  Mrs.  Cohen  had  a  con- 
vei*sation  with  you  in  the  evening  when  she  re- 
turned to  retire  for  the  night,  didn't  she? 

A.  As  I  said,  I  didn't  quite  recall  whether  it 
was  then  or  whether  it  was  in  the  morning,  was 
when  we  had  the  conversation.  I  know  it  was  a 
few  minutes — we  had  talked  ten  or  fifteen  minutes. 

Q.     You  talked  for  ten  or  fifteen  minutes? 

A.  I  would  say  that  we  had  talked  about  the 
time  going  to  the  aiii3ort,  and  so  on ;  maybe  a  little 
less,  maybe  no  more  than  ten  or  fifteen  minutes. 

Q.  For  ten  or  fifteen  minutes.  You  didn't  notice 
any  sense  of  urgency  in  that  conversation? 

A.     Xo,  there  was  not.  [253] 

Q.     Xow.  what  is  a  half  run.  half  walk? 

A.  Well.  I  really  don't  know  just  how  you 
might  want  to  class  it.  You're  not  walking  and  still 
you're  not  running  nonnally.  It's  a,  I  would  say, 
a  half  gait.  I  don't  know  just  how  to  explain  it  to 
you,  but  you  woTildn't  be  walking  and  still  you 
wouldn't  be  ninning  at  a  full  gait.  It  is  a  rather 
rushy  move. 

Mr.  Melchior:     I  think  that  is  all.   Thank  you. 

Mr.  Sedg'\vick:  I  have  no  further  questions. 
Thank  you,  Mr.  Schroeder. 

(Witness  excused.) 

Mr.  Sedgwick:    Call  Mr.  Hoffer,  please. 
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called  as  a  witness  by  the  defendant,  being  first 
duly  sworn,  testified  as  follows:  [254] 


***** 


Direct  Examination  ***** 

Q.  (By  Mr.  Sedgwick) :  You  are  at  present 
manager  of  the  Maurice  Hotel? 

A.     That  is  correct. 

Q.     That  hotel  is  located  where,  sir? 

A.    761  Post  Street. 

Q.  How  long  have  you  been  the  manager  of  the 
Maurice  Hotel?  A.     Fifteen  years. 

Q.  Have  you  serv^ed  continuously  during  that  pe- 
riod? A.     ContinTiously. 

Q.  Can  you  tell  us  Avho  is  the  owner  of  the 
Maurice  Hotel?  A.     E.  B.  DeGolia. 

Q.  Can  you  tell  us  whether  Mr.  DeGolia  oAvns 
this  hotel  as  an  individual  or  as  an  association,  a 
partnership,  a  corporation,  or  what? 

A.  The  Maurice  Hotel  is  the  personal  property 
of  Mr.  and  Mrs.  DeGolia,  community  property. 

Q.    Where  is  Mr.  DeGolia  at  the  present  time? 

A.  He  is  in  Notre  Dame  Hospital ;  has  been  for 
some  number  of  years. 

Q.     Is  he  able  to  come  to  court.. 

A.     No,  he  is  not;  he  is  incapacitated. 

Q.  Now,  one  of  the  defendants  is  Western  Ho- 
tels. Does  the  Western  Hotels  own  or  have  any  in- 
terest in  the  Maurice  Hotel? 
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Hotels,   not   owned   or   operated   by   the   Western 

Hotels;  it  is  owned  by  E.  B.  DeGolia. 

Mr.  Melchior:  May  I  move  that  go  out,  your 
Honor  ?  It  was  admitted  in  the  answer  that  Western 
Hotels  was  and  now  is  managing  and  operating  said 
premises  as  agent  of  the  defendant  DeGolia;  the 
defendant  Western  Hotels,  a  corporation,  at  all 
such  times  was  and  is  maintaining  the  hotel  under 
the  name  Hotel  Maurice,  and  at  all  such  times  had 
and  now  has  actual  control  of  the  premises.  That 
was  admitted  in  the  answer.  It's  an  allegation  in 
Paragraph  III  of  the  complaint.  I  move  the  answer 
be  stricken. 

Mr.  Sedgwick:  Excuse  me,  your  Honor.  I  am 
not  certain  that  is  true.  May  I  check  it? 

The  CouiH^:     Surely. 

Mr,  Melchior:  To  be  technically  correct,  the  al- 
legation was  not  denied  and,  therefore,  stands  ad- 
mitted. 

Mr.  Sedgwick:  I  will  have  to  concede,  your 
Honor,  that  coimsel's  statement  is  correct.  We  will 
then,  of  course,  [256]  have  to  move  the  Court  for 
permission  to  amend  the  answer  to  conform  to  proof 
at  the  proper  time. 

The  Court:     Any  objection? 

Mr.  Melchior:  Well,  I  wasn't  prepared  to  meet 
this  issue,  your  Honor. 

The  Court:  Well,  the  motion  is  granted.  The 
evidence  is  in.  This  is  the  usual  motion  to  amend 
the  pleading  to  conform  to  proof. 

Mr.   Melchior:     I   have   had   no   opportunity   to 
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investigate  this  or  meet  it,  if  there  is  any  way  of 

meeting  it.  It  isn't  very  important,  ])ut 

The  Court:  No,  I  don't  think  it  is  important  at 
all,  one  way  or  the  other. 

Mr.  Melchior:    Very  well. 

The  Court:  As  far  as  it  is  admitted  or  isn't  ad- 
mitted. It  is  important  to  fix  who  owns  the  i^lace, 
who  o^vns  the  hotel,  important  to  know  whether 
the  Western  group  has  any  interest  in  it  or  not 
and,  it  being  important,  I  am  going  to  allow  coun- 
sel to  amend  his  answer  to  conform  to  the  testi- 
mony. Now,  the  man  apparently  has  knowledge  on 
that  subject. 

Mr.  Sedgwick:    Yes,  your  Honor. 

The  Court:     All  right. 

Mr.  Sedgwick :    Thank  you,  your  Honor. 

Q.  To  continue,  then,  to  recapitulate,  perhaps, 
the  Maurice  Hotel  is  not  operated  by  Western 
Hotels?  [257]  A.     No,  sir. 

Q.  The  Maurice  Hotel  is  not  owned  in  any  part 
by  Western  Hotels?  A.     No,  sir. 

Q.  Would  you  tell  the  Couii:  and  jury  just 
what  this  relationship  or  association  between  the 
Western  Hotels  and  the  Maurice  Hotel  is? 

A.  Well,  Mr.  DeGolia  o\vms  the  Maurice  Hotel. 
I  worked  for  him  15  years  and  at  one  time  we  had 
nothing  to  do  with  the  arrangement  at  all.  He  also 
owns  properties  which  Western  is  interested,  in, 
also,  and  through  that  there  is  an  affiliation  where 
we  make  reservations  at  other  Western  Hotels; 
they  make  them  with  us  and  through  the  teletype 


178  Lucy  K.  Cohen  vs. 

(Testimony  of  Alex  F.  Hoffer.) 

and  credit  cards,  things  of  that  kind,  because  of 

his  ownership  is  some  other  interests. 

Q.  Now,  Mr.  Hoffer,  you're  familiar  with  the 
rug  involved  here.  I  am  sure  you  know  the  one 
we  are  referring  to.  A.     Yes,  sir. 

Q.  I  am  referring  to  the  long  rug  immediately 
in  front  of  the  entrance  to  the  hotel  shown  in  De- 
fendant's Exhibit  D  there. 

A.     Yes,  sir,  I  know  the  rug.  I  bought  them. 

Q.  That  was  my  next  question.  Did  you  pur- 
chase these  rugs? 

A.     Yes,  sir;  I  bought  them  myself. 

Q.  Are  the  two  rugs  there  substantially  the 
same? 

A.     Two  inigs  of  the  same  size. 

Q.     What  is  the  size,  approximately?   [258] 

A.  Roughly  11  X  31.  That's  from  memory  now. 
I  wouldn't  want  to  be  quoted  to  the  inches  on  that. 
That  is  at  the  time  of  purchase,  that  is  what  they 
were. 

Q.  Do  they  have  some  sort  of  a  pad  underneath 
them? 

A.     They  have  a  pad  underneath  them. 

Q.     Where  did  you  purchase  the  rugs? 

A.  Sloane's  designed  them  for  us.  They  are 
chenille  made  by  Mohawk.  Sloane  designed  them 
for  us. 

Q.    When  did  you  purchase  them  from  Sloane's? 

A.     1946. 

Q.  When  you  say  "Sloane's,"  you  mean  W.  and 
J.  Sloane?  A.     That  is  correct. 
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Q'.  You  say  "manufactured  by  Mohawk."  Is 
that  an  American  company'? 

A.  Mohawk  is  an  American  carpet  company, 
yes,  sir. 

Q.  Are  these  rugs  manufactured  in  America; 
in  the  U.  S.? 

A.     Manufactured  in  America. 

Q'.     They  are  not  Chinese  rugs? 

A.  No,  sir.  They  are  what  they  call  a  chenille 
or  woll  chenille. 

Q.  Now,  do  the  pads  come  out,  completely  out 
to  the  edge  or  side  edge  of  the  nig? 

A.  No,  the  pad  does  not  come  out  to  the  edge 
of  the  rug.  If  they  did,  it  would  be  all  wrong;  you 
have  to  allow  for  the  drop  of  your  rug  to  come 
down,  depending  upon  the  thickness  [259]  of  your 
rug.  Why,  you  got  to  cut  your  pad  further  back 
so  that  you  allow  a  contour  to  it,  and  depending 
upon  the  thickness  of  your  padding — if  you  use  a 
40-ounce  felt,  rubber  or  other  equipment,  it  has  to 
have  a  certain  spread. 

Mr.  Melchior:  I  move  this  answer  be  stricken 
on  the  ground  your  Honor  has  ruled  for  the  pur- 
]poses  of  this  case  that  the  jury  themselves  are  to 
be  the  judges  of  how  the  nig  should  be  properly 
laid  and  is  not  a  matter  of  expert  testimony.  More- 
over, this  gentleman  has  not  been  shown  to  have 
any  particular  qualifications. 

The  Court:  He  isn't  talking  about  any  expert 
testimony;  he  is  talking  about  whether  there  is  a 
space  between  the  edge  of  the  rug  and  the  mat. 
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Mr.  Melchior:    That  much  I  agree 

The  Court:  Why  they  left  this  space;  nothing 
expert  about  that.  The  objection  is  overruled. 

Q.  (By  Mr.  Sedgwick)  :  About  how  much — ^can 
I  call  it  "overlap"  or  "overhang"  is  there?  How  far 
does  the  rug  extend  past  the  side  of  the  mat,  ap- 
proximately ? 

A.  Oh,  our  rugs,  I  imagine,  at  the  present  time 
have  around  a  four-inch  overlap. 

Q.  Mr.  Hoffer,  when  was  the  first  time,  to  your 
knowledge,  that  you  ever  saw  Mrs.  Lucy  Cohen, 
or  her  daughter,  Miss  G-ene  Cohen  ?  f| 

A.  On  the  morning  that  she  had  this  accident. 
I  came  in  [260]  and  she  was  sitting  on  the  chair  or 
settee  there  and  Mr.  Lohman  remarked,  "What's 
this  all  about"?  That  is  the  first  time  I  saw  her. 

Q'.  Were  you  in  the  hotel  at  the  time  the  acci- 
dent occurred?  A.     I  was  not.  -. 

Q.     Had  you  been  there  that  morning  at  all?      m 

A.     No,  sir,  I  had  not. 

Q.  Did  you  meet  or  talk  to  Mrs.  Cohen  on  the 
evening  before? 

A.  I  do  not  recall  having  met  her  the  night 
before. 

Q.  Do  you  recall  her  ha^dng  given  you  a  letter 
of — well,  a  letter  of  recommendation?  I  giiess  that 
isn't  quite  right. 

The  Court:  Confirmation  of  a  reservation, 
wasn't    it? 

Mr.  Sedgwick:    No,  I  understood  that 

The  Court:    You  tell  us  what  it  was. 
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The  Witness:  Well,  my  recollection  of  it,  of 
this  incident,  is  that  she  wrote  in  one  or  two  let- 
ters asking  about  accommodations  and  I  confirmed 
accommodations  to  her,  which  is  our  custom  on 
that,  and  I  did  not  see  her.  That  was  all  done^ — 
she  lives  in  the  East  and  then  she  came  in  one 
evening.  I  was  not  there,  -and  that  morning  when 
she  fell  down,  why,  I  came  in  about  twenty  minutes 
to  eight  and  there  she  was.  I  did  not  see  her  that 
I  know  of. 

Q.  Do  you  know  approximately  how  long  be- 
fore you  reached  the  hotel  the  accident  had  oc- 
curred ? 

Mr.  Melchior:  I  object  to  that.  That  would  be 
hearsay.  He  wasn't  there.  [261] 

The  Court:  I  don't  suppose  when  she  reached 
the  hotel  is  a  matter  of  personal  knowledge. 

Mr.  Melchior:  When  she  reached  the  hotel  to 
check  in  the  first  time? 

The  Court:    Did  you  see  her? 

The  Witness:  No,  I  did  not,  so  I  did  not  know 
when  she  checked  into  the  hotel. 

Mr.  Sedgwick :  I  am  sorry,  your  Honor,  I  meant 
to  ask  him  if  he  knew  about  what  time  the  acci- 
dent occurred. 

Mr.  Melchior:    I  object 

The  Witness:    Yes,  I  do. 

Mr.  Melchior:  I  object,  your  Honor.  He  wasn't 
there  and  he  would  know  only  what  he  heard 
through  others. 
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The  Court:  Well,  were  you  in  the  lobby  when 
this  woman  fell  down? 

The  Witness:    I  was  not. 

The  Court:  All  right,  I  guess  he  doesn't  have 
any  personal  knowledge. 

Mr.  Sedgwick:  What  did  you  see  when  you 
first  oame  in? 

A.  I  came  into  the  hotel  and  my  auditor  was 
there  and  talking  to  a  lady  that  was  sitting  dowii 
and  I  said,  "What's  this  all  about?"  He  said,  "Mr. 
Hoffer,  I  just  got  here.  Doug  Schroeder  called  me ; 
this  lady  fell  down."  That's  all  I  know  about  it. 
[262]  I  said,  "Okay,"  and  then  I  stepped  in. 

Q.  Did  you  inquire  as  to  whether  a  doctor  had 
been  called? 

A.  Yes,  I  talked  to  Mrs.  Cohen  then  and  asked 
her  how  she  was,  what  I  could  do  for  her.  She 
was  sitting  up,  as  I  recall,  at  the  time  and,  oh, 
she  says,  "Nothing  at  all;  just  let  me  be.  I  am  all 
right.  I  don't  want  to  be  bothered."  She  didn't  use 
the  word  "all  right,"  but  "Don't  bother  me."  And 
then  I  stepped  back  to  the  desk  to  see  who  she  was, 
what  it  was  all  about,  and  I  talked  to  Mr.  Schroe- 
der and  he  told  me  who  she  was  and  I  came  back 
and  I  says  to  her,  "Can't  you  get  'a  doctor,  get  this 
straightened  up?"  She  says,  "No,  my  daughter  is 
taking  care  of  the  doctor."  I  suggested  she  go  back 
to  her  room  and  she  didn't  want  to. 

Q.  Was  anything  said  about  the  nig  at  that 
time?  A.     No,  sir. 

Q.     At  any  time  during  any  conversations  you 
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had  with  either  Mrs.  Cohen  or  her  daughter,  Miss 

Gene  Cohen,  was  anything  said  about  the  rug? 

A.  Not  at  that  time.  I  did  talk  to  the  daughter, 
not  at  that  time;  later  on  there  was  a  conversa- 
tion; not  at  that  moment. 

Q.  Who  was  present  at  the  later  conversation 
that  you  are  referring  to? 

A.  Well,  I  believe  her  attorney  commented 
about  it  and,  as  I  recall,  Mrs.  Cohen  called  me  on 
the  phone  and  told  me  about  it.   [263] 

Q.  Were  you  present  at  any  conversations  where 
Mr.  Carter  was  discussing  the  rug  with  Mrs.  Cohen 
or  Mr.  Melchior?  A.     No,  sir. 

Q.  Did  you  ever  talk  to  Mrs.  Cohen  before  this 
accident?  A.     I  had  not. 

Q.  Did  you  notice  the  tyjye  of  shoes  that  she 
was  wearing  that  morning? 

A.  Yes,  she  had  a  high-heeled  shoe  on,  what  we 
call  French  heels. 

Q.  Did  you  ever  tell  anyone  or  hear  anybody 
in  your  employ  state  that  this  rug  was  a  dangerous 
condition?  A.     I  have  not. 

Q.  Has  anyone  else  ever  fallen  and  presented 
a  claim  as  the  result  of  those  rugs? 

A.  In  the  15  years  I  have  been  there,  12  years 
the  rugs  have  been  laid,  never  any  problem. 

Q.  What  is  the  condition  of  the  rug  at  the 
present  time? 

Mr.  Melchior:    I  object 

j     The  Witness:    It  is  in  good  shape. 

The  Court:    Well,  the  objection  is  overruled.  It's 
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in  good  shape — of  course,  the  basis  of  your  ob- 
jection, Mr.  Melchior,  is  that  it  is  not  material 
because  it  isn't  at  the  time  of  the  accident.  Now, 
I  would  like  the  jury  to  understand  the  basis  of 
my  ruling.  The  basis  of  my  ruling  is  that,  if  [264] 
that  is  the  same  rug  and  it  is  now  in  good  shape, 
the  fair  inference  can  be  drawn  that  at  the  time 
of  the  accident  it  was  in  good  shape. 

Q.  (By  Mr.  Sedgwick) :  It  is  the  same  rug 
there  now  that  was  there  at  the  time  of  the  acci- 
dent? A.     Same  rug  is  there. 

Q.  Has  there  been  any  repairs,  anything  done 
to  it  since  the  accident  to  the  x>resent  day? 

A.     No. 

Q.     Nothing  been  changed?  A.     No,  sir. 

Q.  I  show  you  three  photographs,  which  are 
Plaintiff's  Exhibits  1,  3  and  4  in  evidence,  show- 
ing the  rug  we  have  been  talking  about,  in  particu- 
lar the  side  away  from  the  front  entrance,  ask  you 
to  look  at  those  photographs.  A.     Yes,  sir. 

Q.     Have  you  seen  them,  sir? 

A.     I  see  them. 

Q.  Have  you  ever  seen  that  rug  in  the  condi- 
tion as  shown  in  these  photographs? 

A.  The  only  time  I  have  ever  seen  the  nig  in 
that  condition  is  the  day  that  Miss  Cohen  and  her 
attorney  arranged  it  that  way  when  they  took 
pictures. 

Q.  I  show  you  Defendant's  Exhibits  C,  D  and 
E,  and  ask  you  to  look  at  them,  if  you  will,  please. 

A.     Yes,  sir.  [265] 
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Q.  Do  Defendant's  Exhibits  C,  D  and  E  cor- 
rectly and  accurately  show  the  condition  of  that 
rug? 

A.     That  is  the  normal  condition  of  the  rugs. 

Mr.  Sedgwick:  I  think  that  is  all.  You  may 
cross-examine. 

Cross-Examination 

Q.  (By  Mr.  Melchior)  :  Mr.  Hoffer,  just  what 
is  the  relation  between  Mr.  DeGrolia  and  Western 
Hotels'?  A.    Mr.  DeGolia  owns  the  hotel. 

Q.     The  Western  Hotels? 

A.  Western  Hotels  does  not  0"wn  the  hotel;  it 
is  an  affiliate  arrangement. 

Q.  I  didn't  quite  understand  your  direct  testi- 
mony  

The  Court:  May  I  interrupt  for  a  moment?  If 
you  will  excuse  me,  I  have  a  phone  call. 

While  you  are  out  of  the  courtroom,  ladies  and 
gentlemen,  don't  talk  about  this  case. 

(Short  recess.) 

Mr.  Melchior:    May  I  proceed,  your  Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Melchior) :  Mr.  Hoffer,  you  have 
testified  that  the  rug  is  now  in  good  condition? 

A.     Yes,  sir.  [266] 

Q.  Just  exactly  what  do  you  mean  by  that?  De- 
scribe the  way  in  which  it  lies  on  the  floor. 

A.  It  lies  level  on  the  floor,  just  like  any  ordi- 
nary rug  does. 
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Q.  Have  you  ever  tried  to  pick  it  up  with  your 
toe  or  with  any  implement  at  all  at  the  edges? 

A.  No,  I  don't  go  around  trying  things  like  that. 
Pick  it  up  with  my  toe?  No,  no  reason  to. 

Q'.  Never  made  any  experiments  after  this  acci- 
dent, have  you? 

A.  Absolutely  not.  Put  my  toe  deliberately  un- 
der the  rug  and  raise  it? 

Q.  I  am  just  asking  you  whether  you  made  any 
effort  to  see  whether  it  comes  up  easily  or  with 
difficulty. 

A.  I  know  many  people  have  walked  and  have 
had  no  problems.  I  have  made  no  specific  effort  to 
get  down  there  and  try  to  lift  it  up;  no,  sir,  I 
haven't. 

Q.  I  am  not  talking  about  getting  down  there. 
Have  you  ever  made  any  effort  any  time 

A.     Or  standing  up  I  have  not. 

Q.  Have  you  ever  noticed  that  the  rug  does  not 
lie  evenly  in  a  straight  line  along  the  edge  of  the 
floor,  but  waves  in  and  out?  Have  you  ever  noticed 
that?  A.     I  have  not. 

Q'.     Not  to  this  day?  A.     No,  sir.  [267] 

Q.     At  any  time?  A.     No,  sir. 

Q.  You  have  never  seen  it  raised  in  any  kind 
of  a  loop  of  any  kind  whatever  at  the  edge,  have 
you? 

A.  Now,  when  you  say  "loop,"  that's  an  awfully 
big  word.  Let's  say  I  have  seen  times  when  it  was 
a  quarter  of  an  inch  high. 

The  'Court:    All  right. 
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Q.     (By  Mr.  Melchior) :    When  it's  up^ 


A.  Maybe  a  quarter  of  an  inch,  raised  a  trifle, 
la  quarter  of  an  inch  or  some  fractional  part  of  an 
inch,  but  to  call  it  a  "loop,"  that  is  a  xDretty  hard 
thing  to  say. 

Q.    What  is  the  highest  you  have  even  seen  it? 

A.  Oh,  I'd  say  perhaps  at  times  it  has  been 
something — maybe  a  quarter  of  an  inch  or  maybe 
at  one  time  a  little  section  —  if  you  want  to  come 
down  to  perfection • 

Q.    What  was  the  last  part  of  your  answer? 

A.  If  you  want  to  look  for  perfection  down  to 
perhaps  'a  quarter  of  an  inch  in  one  little  minute 
section  over  a  period  of  the  12  years. 

Q.  Now,  actually,  after  12  years  this  rug  is  now 
ishowing  some  serious  signs  of  wear,  isn't  it? 

A.     It  is  not.   Now  what  I  would   call   serious. 

Q.  I  am  going  to  show  you  Plaintiff's  Exhibit 
2  and  ask  you  whether  at  the  edge  opposite  the 
door — Excuse  me,  your  Honor,  [268]  may  I  ask 
the  question  from  here  because 

The  Court:    Yes,  go  ahead. 

Q.  (By  Mr.  Melchior)  :  I  w^ould  ask  you  whether 
it  is  not  true  that  at  the  place  opposite  the  right 
door  near  the  edge  away  from  the  door,  within 
the  second  colored  border,  dark  border,  and  then 
there  is  a  light  border A.     Here? 

Q.  Opposite  the  right-hand  door  as  you  look 
at  the  picture,  whether  there  isn't  a  place  there 
where  the  nap  is  off  the  rug  and  you  can  see  the 
nap? 
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A.  May  j)ossibly  be  where  you  can  see,  if  you 
look  deep  between  the  piles,  yes;  that  is  true  of 
any  rug. 

Q.  I  am  asking  you  whether  you  can  see  it  on 
that  picture  there. 

A.     I  cannot  see  it,  no.  Can  you? 

Q.     I  certainly  can,  yes,  sir. 

Mr.  Melchior:  I  am  showing,  for  the  record — I 
am  describing 

The  Court:  What  do  you  mean,  are  you  going 
to  locate   something? 

Mr.  Melchior:  I  am  going  to  locate  something 
on  the  photograph ;  yes,  your  Honor. 

The  Court :    The  photograph  will  speak  for  itself. 

Mr.  Melchior:    Very  well. 

The  Court:    If  you  want  me  to  testify.  [269] 

Mr.  Melchior:  All  right.  May  I  pass  the  photo- 
graph to  the  jury? 

The  Court:  Sure,  you  can  pass  the  photograph 
to  the  jury  and  tell  them  what  to  look  for. 

Mr.  Melchior:  I  ask  the  jurors  to  look  at  the 
place  opposite  the  right-hand  door  at  the  edge  of 
the  rug,  away  from  the  door,  inside  the  second 
colored  border.  I  am  going  to  point  to  it,  if  I  may. 
Right  there.  (Passing  photograph  to  the  jury.) 

The  Court:  I  am  not  going  to  have  you  follow 
it  all  the  way  around  the  jurors  with  that.  Go 
ahead  with  your  examination. 

Q.  (By  Mr.  Melchior) :  Now,  Mr.  Hoffer,  when 
you  first  came  into  the  lobby,  the  accident  had  al- 
ready happened  that  morning,  hadn't  it? 
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A.     That  is  correct. 

Q.  Did  you  make  any  effort  to  re-assure  Mrs. 
Cohen? 

A.  Re-assure?  In  what  way?  I  asked  her  how 
she  was  and  what  I  eould  do  for  her. 

Q.     Did  you  offer  to  do  anything  for  her? 

A.  Yes,  sir.  Can  I  get  a  doctor  for  her.  Her 
daughter  was  getting  a  doctor  for  her. 

Q.  Didn't  you  tell  Mrs.  Cohen  at  that  time  that 
the  hotel  had  no  house  doctor  and  that  it  would  be 
better  if  she  got  her  own  doctor?  [270] 

A.     I  did  not. 

Q.     May  I  finish  my  question,  please? 

A.    You  may. 

Q.  Didn't  you  tell  Mrs.  Cohen  at  the  time  she 
was  sitting  on  the  settee,  right  after  the  accident, 
that  the  hotel  had  no  house  doctor  and  it  would 
be  advisable  for  her  to  get  her  own  doctor,  a  doctor 
of  her  own  choosing,  because  it  was  difficult  to  get 
in  the  hospitals  in  San  Francisco  without  refer- 
ence from  a  private  physician? 

A.  You  are  absolutely  mistaken.  I  said  no  such 
thing  at  all.  In  fact,  the  doctor  was  arranged  for 
when  I  got  there. 

Q.     You  are  quite  certain  about  that? 

A.  I  made  no  arrangements  for  any  doctor;  I 
am  very  certain  of  that.  She  told  me  she  had  ar- 
ranged for  a  doctor,  her  daughter  had. 
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Q.  You  are  certain,  are  you,  that  you  did  not 
ask  her  to  do  that? 

A.  I,  as  an  individual,  did  not  ask  her  to  do 
that;  that  is  very  correct. 

Q.  Didn't  you,  at  the  time  when  you  came  into 
the  lobby,  insist  that  Mrs.  Cohen  be  taken  back  to 
her  room,  although  she  wanted  to  be  left  on  the 
settee  ? 

A.  I  did  not  insist.  I  asked  her  if  she  didn't 
want  to  go  to  her  room. 

Q.     What  did  she  say?  [271] 

A.     She  said  no. 

Q.  How  did  it  happen  that  she  went  to  her 
room  ? 

A.  Later  on  she  said  she  wanted  to  go.  After 
I  talked  to  her,  I  talked  to  her  at  the  time  and 
found  out  that  she  had  called  her  doctor  —  her 
daughter  had  called  the  doctor  and  made  arrange- 
ments— she  wanted  to  stay  there,  didn't  want  to 
stay  up  in  the  room.  There  was  a  room  upstairs 
for  her.  Why,  I  went  do^^Ti  in  the  l^ack  of  the 
house  and  made  my  rounds  and  ordered  my  gro- 
ceries and  things  of  that  kind. 

Q.  Isn't  it  true  that  you  wanted  her  up  in  the 
room  and  out  of  the  sight  of  the  guests  in  the  lobby 
and  you  took  her  up  to  her  room,  despite  her 

A.     I  did  not  take  her  to  her  room. 

Q.     Or  arrange  to  have  her  taken  to  the  room? 

A.     I  did  not.  i 

Mr.  Melchior:    That's  all,  sir. 


i 
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Redirect  Examination 

Q.  (By  Mr.  Sedg^vick) :  Mr.  Hoffer,  about  how 
many  people  come  in  and  out  of  the  hotel  a  day 
through  the  lobby? 

A.  Well,  we  have  an  average  house  count  of 
about  225  people  a  day  in  .the  house  and  those  peo- 
ple will  come  and  go  at  a  minimum  of  once  a  day, 
so  you  got  450  at  the  very  minimum  trips  made 
there.  I  think  it  should  be  safe  to  say  a  thousand 
trips  a  day  would  be  probably  somewhere  correct. 

Q.  At  what  time  did  you  arrive  at  the  hotel 
that  morning?  [272] 

A.     At  twenty  minutes  to  eight. 

Q.  Do  you  have  any  particular  reason  for  set- 
ting that  time? 

A.  Yes,  for  the  reason  that  I  normally  go  to 
work  at  eight  o'clock,  eight  to  five.  My  daughter 
works  at  a  bank  and  I  take  her  to  work  at  about 
^YQ  minutes  to  eight.  If  I  get  her  there  20  min- 
utes to  eight,  she  doesn't  like  it  and  I  was  there 
early  for  some  reason  that  I  don't  know  and  I 
know  I  marked  it  in  my  mind,  "Good  gracious,  why 
should  I  pick  this  time  to  come  early  when  some- 
thing like  this  happens?" 

Mr.  Sedgwick:    That  is  all. 

Mr.  Melchior:    No  further  questions.  [273] 
»   *   *   *   * 

(Proceedings  had  outside  the  presence  of  the 
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(Motion  made  by  defendants  to  dismiss  as  to 
the  Western  Hotels.  Reported  but  not  made  a 
part  of  this  transcript.) 

(Upon  hearing  the  motion,  the  motion  to 
dismiss  was  granted.) 

The  Court:  Now,  so  far  as  the  instructions  are 
concerned  and  your  objections  to  them,  I  will  tell 
you  what  my  practice  is  and  if  there  is  anything 
you  want  me  to  do  about  it  different  than  I  do, 
why,  if  you  will  suggest  it,  I  will  give  some  thought 
to  it. 

Now,  my  practice  is  to  charge  the  jury  orally.  I 
don't  read  the  requests  and  I  don't  read  anything 
that  I  have  written,  more  than  a  few  notes.  You 
will  find  on  these  three  or  four  little  sheets  of 
notepaper  my  charge  to  the  jury,  notes  that  I 
have  and  from  which  I  am  going  to  charge. 

Now,  this  is  a  simple  case.  It's  an  important  case 
to  the  people  concerned,  but  in  terms  of  trying 
thousands  of  cases  a  year  which  I  try  this  is  a 
simple  case.  I  shall  turn  to  the  jury  and  talk  to 
them  about  it  face  to  face.  I  have  never  had  any 
confidence  that  you're  helping  the  jury  much  by 
reading  a  bimch  of  requests  to  them. 

Now,  the  tack  I  shall  take  is  to  give  the  usual 
charge  on  the  duty  of  a  proprietor  of  a  property 
to  an  in^dtee,  and  I  sTiall  discuss  that.  If  there  is 
any  deviation  from  that  duty,  there  is  a  breach 
and  there  may  be  negligence.  I  will  [274]  leave  it 
to  the  jury  the  question  whether  or  not  the  pro- 
prietor of  the  hotel  or  his  employees,  any  of  them,^ 
failed  to  exercise  ordinary  and  reasonable  care  and  I 
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diligence  in  the  maintenance  and  care  of  that  car- 
pet in  the  lobby,  because  that's  all  we  are  con- 
cerned with,  no  other  negligence  charged. 

Mr.  Melchior:     That's  correct. 

The  Court:  And  I  shall  ask  the  jury  to  deter- 
mine whether  or  not,  if  they  tuid  some  negligence, 
if  any,  it  is  the  direct  and  proximate  cause  of  this 
lady's  injuries,  and  I  shall  leave  to  the  jury  the 
question  whether  or  not,  taking  into  account  all 
facts  and  circumstances  in  evidence,  Mrs.  Cohen 
failed  in  any  wise  to  exercise  ordinary  and  reason- 
able care  and  prudence  for  her  own  safety,  and  if 
they  find  that  she  failed  in  any  wise  so  to  do  and 
that  failure  contributed  to  her  injury,  then  they 
are  to  find  their  verdict  for  the  defendant  in  this 
case.  That  is,  the  defense  of  contributory  negli- 
gence, I  suppose  in  California,  as  elsewhere,  is  a 
defense  to  negligence. 

And  I  shall  charge  the  jury  that  since  Mrs. 
Cohen  was  a  guest  of  the  hotel,  that  if  they  find 
that  the  proprietor  of  the  hotel  or  employees  knew 
of  any  dangerous  condition,  if  they  find  there  was 
a  dangerous  condition,  it  is  the  duty  of  the  people, 
the  officers,  the  employees,  to  notify  either  of  them; 
if  they  don't,  why,  there  is  liability.  And  then  I 
shall  charge  the  juiy  that  if  they  fuid  either  the 
hotel  or  its  agents  was  lacking  in  ordinary  and 
reasonable  care  and  diligence  to  maintain  [275] 
it  properly,  keep  that  carpet  up,  that  it  caused 
the  injury,  directly  and  proximately  caused  the 
injury,  and  if  they  find  that  Mrs.  Cohen  was  not 
in  any  wise  negligent  or  if  she  was  negligent  in 
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such  a  way  that  didn't  contribute  to  the  injury, 
then  I  will  say  to  them  now  you  come  to  the  ques- 
tion of  damages.  And  I  shall  say  to  them  that  it 
is  my  duty  to  charge  you  on  the  issue  of  damages 
as  it  is  my  duty  to  charge  you  on  all  issues  in 
this  case,  that  I  don't  want  you  to  assume  that 
by  talking  about  damages  I  am  indicating  any 
views  of  my  own  on  the  subject  of  whether  or  not 
there  is  negligence  on  either  party  in  this  lawsuit. 
It's  not  my  job  to  do  so;  you  are  the  sole  judges 
of  those  questions.  I  charge  you  on  the  subject 
of  damages  merely  because  it  is  one  of  the  things 
you  are  going  to  have  to  consider  and  it  is  my 
duty  to  give  you  the  law  on  that  subject  as  well 
as  on  the  other  subjects.  Then  I  shall  give  the 
usual  charge  on  damages,  pain  and  suffering  and 
all  the  rest  of  it. 

Now,  you  have  some  special  damages  here  and 
the  special  damages  you  have  spelled  out.  I  am 
going  to  have  to  talk  to  the  jury  about  that;  I 
am  not  going  to  to  talk  about  that,  talk  about  those 
in  a  very  general  way.  I  am  going  to  charge  them 
generally;  I  am  not  going  to  make  any  comment 
on  the  evidence  in  this  case.  I  don't  think  it  calls 
for  any.  I  shan't  intrude  my  views  on  them. 

So  that  is  about  what  I  am  going  to  do.  Now,  I 
[276]  notice  upon  the  bench  when  I  came  back 
today  the  defendants  have  additional  jury  instruc- 
tions. I  haven't  read  those  additional  instructions 
and  I  don't  know  whether  that  will  have  anything 
in  it  that  I  am  going  to  add  or  not.  That  is  about 
the  way  I  charge,  and  I  shall  take  some  of  the 
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things  from  both  of  your  requests.  I  have  some 
notes  here. 

Oh,  yes,  I  am  going  to  talk  about  the  burden 
of  proof.  The  burden  is  upon  the  plaintiff  in  a 
case  of  this  kind  to  produce  evidence  before  the 
juiy  which  they  believe  and  which  satisfies  them 
by  a  preponderance  of  the  evidence  that  the  hotel 
was  either  negligent  or  the  hotel  people  knew  of 
the  danger  and  failed  to  inform  her;  the  burden 
is  upon  the  plaintiff  to  show  that  if  there  was 
negligence  that  it  was  the  direct  and  proximate 
cause  of  the  injury  and  the  burden  is  on  the  plain- 
tiff to  show  that  injury  by  a  preponderance  of  the 
evidence. 

On  the  subject  of  contributory  negligence,  the 
burden  of  proof  here  in  California  is  the  same  as 
it  is  generally  in  the  United  States  as  an  affirma- 
tive defense,  and  the  burden  is  upon  the  defendant 
to  produce  evidence  which  the  jury  believes  and 
satisfies  their  minds  by  a  preponderance  of  the 
evidence  that  Mrs.  Cohen  was  lacking  in  the  exer- 
cise of  ordinary  and  reasonable  care  for  her  own 
safety  and  that  negligence,  if  any  they  find,  con- 
tributed to  the  injury  she  has  suffered,  she  can't 
recover.  [277] 

It  looks  like  I  am  going  to  give  Plaintiff's  No.  3 
— I  have  got  Plaintiff's  No.  3  on  here — ^and  No.  4 
and  Plaintiff's  Exhibit  7.  I  don't  mean  to  say  I 
am  going  to  read  it  to  them;  I  am  going  to  give 
the  substance.  Plaintiff's  No.  8,  you  want  those  in 
— am  I  going  too  fast  for  you  ?  Take  a  look  at  these 
overnight.  I  am  not  going  to  do  it  now. 


196  Lucy  K.  Cohen  vs. 

Mr.  Sedgwick:     No.  8  was  one,  your  Honor? 

The  Court:  No.  3,  No.  4,  No.  7,  No.  8,  Plain- 
tiff's No.  9,  invitee,  I  am  going  to  cover  that.  Also 
going  to  say  that  a  corporation  acts  through  its 
officers  and  employees  and  I  am  going  to  say  that 
the  knowledge  of  the  officers  and  employees  are 
attributable  to  the  corporation.  There  is  no  corpo- 
ration involved  here,  is  there? 

Mr.  Melchior:    No,  your  Honor. 

The  Court:  No  corporation  involved.  So  I  better 
get  rid  of  that  one.  Whatever  the  Western  Hotels 
is  involved  in  I  won't  give. 

Now,  of  course,  I  should  give,  I  suppose,  the 
owner  of  the  place  is  responsible  for  the  acts  of 
the  employees, — agency,  in  other  words — that  is 
involved  here,  and  I  suppose  we  ought  to  give  one 
on  agency. 

Now,  Plaintiff's  No.  23,  24,  25  and  26  on  dam- 
ages, I  am  going  to  give  the  substance  of  that.  I 
am  not  going  to  read  it. 

Life  expectancy,  I  won't  need  to  give  any  charge 
[278]  on  it;  you  are  going  to  argue  that  to  the 
jnry. 

Mr.  Melchior:  Very  well.  I  did  not  supply  the 
age,  the  number  of  years  at  the  time,  your  Honor, 
because  I  wanted  to  obtain  the  agreement  of  coun- 
sel to  that. 

The  Court:  Now,  her  sick  or  annual  leave,  is 
there  any  problem  about  thaf? 

Mr.  Melchior:  I  think  it  is  clear  that  under  the 
law  I  have  submitted  this  charge  that  reimburse- 
ment from  an  extraneous  source 
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The  Court:  I  think  that  is  clear.  I  have  had 
that  problem  before,  of  course,  as  I  go  around. 
That  is  generally  so.  I  don't  know  whether  the  law 
of  damages  in  California  is  any  different. 

The  fact  that  the  United  States  Government  al- 
lows her  sick  or  annual  leave  which  compensates 
her  for  the  time  she  is  away  is  not  to  be  taken  into 
accoimt  at  all;  if  the  defendant  is  negligent,  she 
is  entitled  to  recover  anything  from  them,  why,  you 
can't  depend  on  the  basis  somebody  else  has  paid 
you. 

Mr.  Melchior:     That's  our  instruction  No.  30. 

The  Court:  I  had  a  case  like  that  over  in 
Topeka,  Kansas.  I  travel  all  over  this  part  of  the 
country.  The  case  there  was  whether  the  plaintiff 
could  recover  against  the  defendant  for  damages, 
though  an  employees'  insurance  group  paid  the 
hospital  bills  of  some  $6,000.  Of  course,  the  Kansas 
law  was  clear.  You  don't  need  that.  [279] 

I  am  going  to  give  Defendants'  No.  6  and  7, 
in  effect.  That  is  concerned  mth  the  definition  of 
negligence,  and  I  think  that  is  defined  properly 
there. 

I  am  going  to  say,  as  the  defendant  has  asked 
me  to,  that  the  hotel  is  not  an  insurer.  Of  course, 
the  hotel  is  liable  only  if  the  hotel  has  been  negli- 
gent, if  that  negligence  has  directly  and  proxi- 
mately caused  her  injury  and  if  she  isn't  negligent, 
such  negligence  contributed  to  her  injury. 

Now,  contributory  negligence.  I  am  going  to 
cover  that  about  the  way  you  do  in  Defendants' 
No.  14.  That  is  about  the  way  I  had  intended  to 
proceed  and  I  was  very  apprehensive  this  morning. 
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I  came  back  on  the  bench — I  had  been  to  Salt 
Lake  for  a  few  days  and  I  got  here  yesterday  and 
I  came  back  and  this  desk  was  all  cleaned  up — a 
beautiful  housekeeping  job  here — and  I  thought 
my  little  notes  that  I  had  left  here  had  all  been 
disposed  of  and  thought  I  would  have  to  do  that 
all  over.  My  Clerk,  who  has  assisted  me  so  much, 
had  placed  those  under  the  blotter,  so  we  have 
them. 

Now,  is  there  anything  else  you  want  to  take  up 
with  me  about  those  instructions'?  I  don't  go 
through  them  and  say  give  or  refuse  or  modified 
or  anything  like  that.  When  I  get  through  the 
substance  of  both  of  your  requests  are  going  to  be 
there.  I  am  not  going  to  give  them  the  way  they 
are  requested,  maybe  a  different  emphasis.  I  found 
out  that  the  difference  between  the  requests,  the 
law  as  stated,  was  a  difference  in  emphasis.   [280] 

Mr.  Melchior:  Certain.  I  certainly  have  no  ob- 
jection whatever  to  your  Honor's  proposed  charge 
as  you  have  outlined  it.  I  would  like  to  make  this 
one  request.  Our  Supreme  Court  decided  about  six 
weeks  ago,  the  case  on  which  I  submitted  a  num- 
ber of  instructions.  Laird  against  T.  W.  Mather, 
Incorporated,  51  Advance  California  Reports  208,  ^ 
and  there  are  certain  matters  in  that  mth  respect 
to  contributory  negligence  under  such  circum- 
stances which  are  covered  in  my  Instructions  No. 
18,  19  and  20. 

The  Court:    I  am  not  going  to  give  that  specific 
-—you  think  that  the  California  case  is  any  different  I 
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from  the  broad  statements  I  have  just  been  making 
about  if? 

Mr.  Melchior:    It  is  a  little  more  specific. 

Mr.  Sedgwick:  It  hasn't  changed  anything,  your 
Honor. 

The  Court:    Contributory  negligence? 

Mr.  Melchior:  That's  right.  In  effect — I  will 
read  the  captions  of  my  18,  19  and  20  I  think  sets 
forth  what  I  propose,  contributoiy  negligence  mth 
respect  to  imanticipated  danger,  failure  to  observe 
obvious  danger  and  assumption  that  the  way  is 
clear.  I  have  taken  those  verbatim  or  substantially 
verbatim  from  that  case. 

The  Court:    From  the  opinion? 

Mr.  Melchior:    From  the  opinion,  yes.  [281] 

The  Court:  Well,  you  see,  that  Court  was  not 
charging  the  jury.  There  is  a  lot  of  difference  be- 
tween sitting  back  in  your  chambers  and  writing 
out  a  little  treatise  on  the  law  than  turning  around 
and  talking  to  the  jury  about  the  case.  In  fact,  the 
longer  I  work  on  the  court  the  more  I  believe  that 
an  Appellate  Court,  judge  should  be  a  trial  judge 
for  a  while. 

Mr.  Sedgwick :  I  certainly  would  agree  with  that. 

Mr.  Melchior:    I  agree  with  that. 

Mr.  Sedgwick :  They  ought  to  have  three  months 
a  year  on  a 

Mr.  Melchior:    Well,  as  I  said  earlier  out  of  the 

hearing  of  the  jury,  I  am  not  a  personal  injury 

lawyer,  but  I  have  done  a  lot  of  trial  work  in  tax 

cases,  and  I  very  definitely  agree  with  your  [282] 

Honor. 
,*  ^  *  *  * 
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Mr.  Melchior:     Certainly  will  be. 

And  the  only  other  point  that  I  wanted  to  make 
was  with  respect  to  the  Western  Hotels.  I  think 
my  position  on  that  is  clear.  I  didn't  know  imtil 
about  three  o'clock  this  afternoon  that  the  position 
would  vary  from  that  in  the  pleadings. 

The  Court:  You  don't  need  to  raise  that  again. 
You  have  a  record  on  it. 

Mr.  Melchior:  I  just  wanted  to  protect  my 
record. 

The  Court:  Well,  you  certainly  made  your  rec- 
ord on  it. 

Call  the  jury. 

(The  jury  returns  to  the  courtroom.) 

The  Court:  I  said  that  I  would  allow  you  to 
ask  those  four  or  five  questions  tonight,  but  I 
notice  it  is  ten  minutes  to  five;  it  is  time  we  went 
home. 

Ladies  and  gentlemen  of  the  jury,  while  you  are 
away  from  us  don't  talk  about  this  case  mth  any- 
body and  don't  permit  anybody  to  talk  to  you  about 
it.  We  will  reconvene  tomorrow  morning  at  ten 
o'clock.  I  v/ill  tell  you  what  you  can  expect  in  the 
morning.  There  will  be  just  four  or  five  more  ques- 
tions by  the  plaintiff  and  perhaps  a  question  or 
two  by  the  defendant  on  cross-examination,  and 
then  coimsel  are  going  to  address  you.  Each  one 
will  tell  you  what  they  think  the  evidence  proved 
and  what  they  think  the  other  fellow  hasn't  proved, 
and  then  the  Court  mil  charge  you  concerning  the 
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law  that  controls  this  case,  [283]  and  then  we  will 

submit  it  to  you.  [284] 

***** 

Mr.  Sedgwick:  Now,  if  your  Honor  please,  be- 
fore we  rest  may  I  offer  for  filing  the  amendment 
to  the  answer  to  conform  to  the  proof  in  accord- 
ance with  the  Courtis  order? 

The  Court:     Do  you  have  any  objection? 

Mr.  Melchior:  No  objection.  I  have  the  objection 
which  I  had  yesterday  noted  on  the  record,  but  no 
objection  as  to  the  form. 

The  Court:     The  amendment  is  allowed.  [286] 


***** 


Instructions  to  the  Jury  hj  the  Court 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  have  heard  the  evidence  in  this  case.  You  have 
listened  to  counsel  and  nov7  it  becomes  your  duty 
and  my  obligation  for  you  to  listen  and  me  to  tell 
you  what  law  controls  in  this  case. 

Now,  when  you  were  swoiii  in  at  the  beginning 
of  this  trial  I  admonished  you  that  you  should  lay 
aside  all  prejudice,  bias,  passion,  sympathy;  all  of 
•ho;'-o  considerations  you  must  leave  outside  the 
jury  room.  You  took  an  oath  that  you  would  do 
that. 

I  also  admonished  you  that  you  should  decide 
this  case  on  the  evidence,  and  I  told  you  that  the 
evidence  would  consist  of  the  testimony  as  it  falls 
from  the  mouths  of  the  sworn  witnesses  who  sat 
there  on  the  chair  and  whom  you  observed;   and 
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the  evidence  also  consists  of  the  exhibits  which 
have  been  received  in  evidence  here. 

Now,  it  is  your  duty,  your  solemn  obligation  to 
decide  this  case  on  that  evidence,  laying  aside  every 
other  consideration  of  any  kind  or  nature  what- 
soever. 

This  suit  is  brought  by  Mrs.  Cohen,  Mrs.  Lucy 
Cohen,  of  AVashington,  D.  C,  against  a  man  and 
his  wife  who  are  named  here  and  whom  I  don't 
know,  of  course,  and  you  don't  know,  Mr.  E.  B. 
DeGolia  and  his  wife,  two  individuals  who  own  the 
Maurice  Hotel  and  who  live  in  San  Francisco.  [287] 

This  case  is  here  in  the  Federal  court  because 
a  citizen  of  the  District  of  Columbia  is  suing  a 
citizen  of  California.  We  have  a  statute  that  con- 
fers jurisdiction  on  this  court  where  diversity  of 
citizenship  exists,  and  that's  what  I  mean  by  "di- 
versity," the  citizen  of  one  State  or  the  District 
of  Columbia  is  suing  a  citizen  of  another  state. 
That's  why  the  case  is  here  in  Federal  court;  it 
wouldn't  be  here  otherwise.  If  they  were  both  citi- 
zens of  the  same  'State,  it  would  be  over  in  the 
State  court. 

As  I  say,  Mrs.  Cohen  is  suing  Mr.  DeGolia  and 
his  wife  and  she  claims,  first,  that  Mr.  DeGolia 
and  his  wife  were  the  o^vner  of  the  hotel  and  were 
negligent.  Now,  the  claimed  negligence  concerns 
only  the  condition  of  that  rug — nothing  else. 

Secondly,  Mrs.  Cohen  claims  that  the  negligence, 
if  any,  of  the  hotel  owners  was  the  direct  and 
proximate  cause  of  her  injury.  Thirdly,  Mrs.  Cohen 
claims  that  she  has  sustained  an  injury  resulting 
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from  the  negligence  of  the  defendants.  Fourthly, 
she  claims  damages  in  the  amounts  that  have  been 
mentioned  to  you. 

Now,  ladies  and  gentlemen  of  the  juiy,  on  the 
other  hand,  the  defendants,  Mr.  DeGolia  and  his 
wife,  the  owners  of  the  hotel,  deny  that  they  were 
in  any  wise  negligent.  They  deny  that  the  negli- 
gence, if  any  you  find  was  the  direct  and  proxi- 
mate cause  of  her  injury.  [288] 

The  defendants  deny  that  she  has  been  injured 
in  the  amounts — suffered  damages  in  the  amounts 
and  to  the  extent  claimed. 

The  defendants  claim  that  Mrs.  Cohen  was  her- 
self negligent  the  morning  of  this  injury  and  that 
her  negligence  contributed  in  some  measure,  at 
least,  to  cause  the  accident  and  the  injury. 

Now,  I  have  attempted  to  state  the  claims  and 
the  denials  of  the  respective  parties  to  this  law- 
suit so  that  you  may  have  clearly  in  mind  what 
the  issues  are  which  the  Court  is  going  to  submit 
to  you  and  call  upon  you  to  decide  for  us. 

Now,  the  first  issue  in  this  case  that  is  pre- 
sented by  the  claim  of  Mrs.  Cohen  and  the  denial 
of  the  defendant  is  the  issue  of  negligence. 

Now,  I  must  tell  3^ou  about  that,  ladies  and  gen- 
tlemen of  the  jury.  To  start  mth,  I  will  say  to 
you  folks  that  the  mere  fact  that  Mrs.  Cohen 
tripped  or  fell,  if  you  should  find  that  she  did 
trip  or  fall  on  the  rug  that  morning,  the  mere 
fact  does  not  entitle  her  to  recover  anything  here. 
She  is  entitled  to  recover  only  if  the  defendants 
were  in  some  way  blameworthy,  in  some  way  re- 
sponsible for  her  tripping  and  falling. 
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Now,  the  hotel  proprietors,  not  only  these  hotel 
proprietors,  but  others,  folks  who  serve  the  public, 
are  not  insurers,  they  don't  insure  against  injury 
and  they  don't  carry  [289]  that  kind  of  legal  re- 
sponsibility. Mr.  DeGrolia  and  his  wife,  the  defend- 
ants here,  are  going  to  be  responsible  and  liable 
only,  ladies  and  gentlemen  of  the  jury,  if  they  were 
negligent  in  their  care  and  maintenance  of  the 
carpet  in  question  at  the  time  and  place  of  this 
injury. 

Now,  what  do  we  mean  by  "negligence"?  Negli- 
gence, ladies  and  gentlemen  of  the  jury,  means  that 
a  defendant  has  either  acted  in  some  way  that  an 
ordinarily  prudent  person  would  not  have  acted, 
or  has  failed  to  act  in  such  a  way  as  an  ordinarily 
prudent  person  would  not  have  failed  to  act. 

In  other  words,  negligence  may  be  commission 
or  omission;  it  may  be  an  act  or  a  failure  to  act. 
The  standard  to  which  the  law  holds  us  all  in  our 
duty  to  others  as  it  relates  to  the  question  of  negli- 
gence is,  ladies  and  gentlemen  of  the  jury,  that  we 
must  act  as  an  ordinary,  reasonable  person  would 
act  under  the  same  circiunstances,  having  regard 
to  all  of  the  facts  and  circumstances  in  the  case. 

So  what  we  are  really  asking  you  to  decide  first, 
ladies  and  gentlemen  of  the  jury,  is,  did  the  hotel 
proprietors,  or  their  serv-ants  or  agents,  do  any- 
thing here  that  an  ordinarily  prudent  person  would 
have  done,  or  did  they  fail  to  do  anything  here 
that  an  ordinarily  prudent  person  would  have  done. 
The  standards  to  which  these  people  are  held  is  to 
act  in  a  way  in  which  ordinarily  prudent  people 
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act  in  like  circumstances.  So  the  first  thing  to  do 
is  to  decide  that  one.  [290] 

Now,  if  you  decide  that  against  the  defendants, 
you  still  are  not  entitled  to  give  Mrs.  Cohen  your 
verdict;  you  have  another  issue  you  must  decide 
and  that  issue  is,  if  you  find  that  the  proprietors, 
or  their  servants  or  agents,  failed  to  do  something 
an  ordinarily  prudent  person  would  have  done  or 
did  something  an  ordinarily  prudent  person  would 
not  have  done — if,  in  other  words,  you  find  them 
negligent,  then  next  you  must  find,  in  order  to 
return  a  verdict  for  Mrs.  Cohen,  you  must  find 
for  her  on  the  issue  was  the  hotels  negligence,  if 
any  you  find,  the  direct  and  proximate  cause  of 
her  injury. 

Now,  if  you  find  that  it  was,  you  still  may  not 
retuiTi  a  verdict  for  Mrs.  Cohen  imless  you  also 
find  that  Mrs.  Cohen  herself,  on  the  occasion  of 
the  morning  in  question,  was  acting  with  ordinary 
and  reasonable  care  and  prudence  for  her  own 
safety.  If  you  find  she  did  not,  ladies  and  gentle- 
men of  the  jury,  that  is  a  defense  to  any  recovery 
whatsoever.  That  is  what  is  called  contributory 
negligence. 

Contributory  negligence  means  simply  that  if 
Mrs.  Cohen  failed  to  act  as  an  ordinary  prudent 
person  would  have  acted  on  that  occasion  and 
that  if  her  failure  to  look  out  for  her  own  safety 
by  so  failing  to  act  contributed  in  any  measure 
to  cause  her  injury,  she  may  not  recover  and  your 
verdict  should  be  for  the  defendants. 

Now,   ladies   and   gentlemen    of   the   jury,   Mrs. 
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Cohen  claims  the  defendants  were  negligent,  that 
negligence  was  the  [291]  direct  and  proximate 
cause  of  her  injury  and  that  she  sustained  an  in- 
jury from  it  and  suffered  damage.  On  all  of  those 
questions,  ladies  and  gentlemen  of  the  jury,  Mrs. 
Cohen,  the  plaintiff  in  this  case,  has  the  burden  of 
proof. 

Now,  by  "burden  of  proof"  I  mean  that  Mrs. 
Cohen  carries  the  burden  of  producing  witnesses 
here  and  exhibits  whom  you  believe  and  which 
satisfies  your  minds  by  a  preponderance  of  the 
evidence. 

Now,  ladies  and  gentlemen  of  the  jury,  on  the 
issue  of  contributory  negligence,  that  is  to  say  that 
the  defendant  claims  that  Mrs.  Cohen  was  her- 
self negligent,  she  wasn't  acting  with  ordinary  care 
and  prudence  for  her  own  safety,  and  that  that 
contributed  to  cause  the  accident;  on  that  issue, 
ladies  and  gentlemen  of  the  jury,  the  defendant  has 
the  l^urden  of  producing  evidence  which  you  be- 
lieve and  which  satisfies  your  minds  by  a  prepon- 
derance thereon. 

When  I  use  the  word  "preponderance,"  or  the 
phrase  "preponderance  of  the  evidence,"  I  mean, 
ladies  and  gentlemen,  simply  the  greater  weight  of 
the  evidence. 

Ladies  and  gentlemen  of  the  jury,  there  are  only 
two  parties  left  in  this  lawsuit,  the  plaintiff  on 
the  one  side  and  the  DeGolias  on  the  other,  the 
"Western  Hotels,  Inc.,  having  been  dropped  out  of 
this  lawsuit;  the  lawsuit  has  been  dismissed  as  to 
them. 
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Ladies  and  gentlemen  of  the  jury,  in  a  case  of 
[292]  this  sort  you  are  to  exercise  sound  judgment 
and  good  connnon  sense.  That's  why  we  have  a 
jury  here.  The  juiy  is  a  fair  cross-section  of  the 
citizenry  of  the  State.  We  don't  leave  these  ques- 
tions to  a  man  in  an  ivory  tower  who  is  disasso- 
ciated from  the  everyday  affairs  of  life.  We  call 
in  a  jury,  lay  people,  a  fair  cross-section  of  the 
citizenry,  and  we  do  that  to  have  you  bring  to 
bear  on  the  solution  of  the  problem  the  good  judg- 
ment and  soimd  common  sense  of  the  citizenry  at 
large. 

Now,  up  to  this  point,  ladies  and  gentlemen  of 
the  jury,  I  have  been  addressing  you  on  the  subject 
of  liability,  I  haven't  said  anything  about  damages 
at  all.  If  you  find  that  the  defendant  was  not 
negligent,  as  I  defined  it  to  you,  or  if  you  should 
find  that  the  negligence,  if  any  you  should  find, 
was  not  the  direct  and  proximate  cause  of  the  in- 
jury, then  your  verdict  should  be  for  the  defendant 
in  this  case.  No  cause  of  action.  Likewise,  if  you 
ishould  find  that  Mrs.  Cohen  failed  to  exercise  ordi- 
nary and  reasonable  care  for  her  own  protection 
and  safety,  that  that  contributed  to  cause  the  acci- 
dent and  injury,  your  verdict  should  be  for  the 
defendant  in  this  case. 

On  the  other  hand,  ladies  and  gentlemen,  if  you 
find  the  defendants  negligent  in  the  case  in  the 
care  and  maintenance  of  the  carpet  at  the  time  and 
place  in  question  and  if  you  find  that  that  negli- 
gence, if  any,  was  the  direct  and  proximate  cause 
of  the  accident,  then  you  should  return  your  verdict 
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for  the  plaintiff,  unless  jou  also  find  that  [293] 
Mrs.  Cohen  was  herself  negligent,  was  herself 
wanting  in  the  exercise  of  ordinary  and  reasonable 
care  and  prudence  for  her  own  safety,  in  which 
event  you  should  find  for  the  defendant. 

Now,  should  your  verdict  on  the  subject  of  lia- 
bility, about  which  I  have  been  addressing  you,  be 
for  the  plaintiff,  then  you  should  assess  her  dam- 
ages, ladies  and  gentlemen  of  the  jury.  I  would 
not  want  you  to  assume  from  anything  I  say  on 
the  subject  of  damages  that  I  am  indicating  to 
you  in  any  way  at  all  that  I  think  she  ought  to 
recover,  or,  on  the  other  hand,  that  I  think  she 
ought  not  to  recover.  It  is  my  duty  to  tell  you 
what  the  law  is  about  all  the  questions  in  the  case, 
and  one  of  the  questions  is  damages,  and  so  it  is 
my  duty  to  tell  you  what  the  law  is  on  the  sub- 
ject of  damages,  and  when  I  do  it  I  don't  want 
you  to  make  any  assumptions  or  draw  any  infer- 
ences that  I  am  indicating  one  way  or  the  other 
whether  she  ought  to  recover. 

Now,  on  the  subject  of  damages,  ladies  and  gen- 
tlemen of  the  jury,  if  your  verdict  on  liability  is 
for  her,  you  are  entitled  to  take  into  account  these 
elements  in  arriving  at  your  verdict:  Take  into 
account  her  medical  expenses,  doctor  bills,  hos- 
pitalization, sedatives  and  anesthetics,  drugs,  all 
those  things,  thiugs  of  that  nature,  without  at- 
tempting to  spell  them  all  out.  You  may  take  into 
account  her  actual,  reasonably  necessary  out-of- 
pocket  outlays  or  articles  of  that  kind  and  other 
things  that  you  find,  if  3^ou  do  find,  are  reasonably 
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necessary  as  a  result  of  the  defendants'  conduct, 
if  you  find  them  in  any  wise  negligent  and  wrong- 
ful and  your  verdict  is  for  the  plaintiff.  You  may 
take  into  account  her  physical  injury  that  she 
sustained,  the  extent  of  her  disability,  if  any  you 
find,  how  long  it  will  last  in  the  future,  if  you  find 
it  is  reasonably  likely  to  do  so.  You  may  take  into 
account,  ladies  and  gentlemen  of  the  juiy,  the  pain 
and  suffering  that  she  endured  at  the  time  of  the 
accident  and  since  up  to  the  present,  pain  and 
su:ffering,  if  any  you  find  that  she  is  sustaining 
now  and  any  future  pain  and  suifeiing  which  you 
find,  ladies  and  gentlemen  of  the  juiy,  in  the  exer- 
cise of  your  good  judgment  and  sound  common 
sense  is  fairly  and  reasonably  likely  to  be  sustained 
in  tlie  future. 

^ow,  ladies  and  gentlemen  of  the  juiy,  if  there 
is  a  disability  and  you  find  it  and  it  reduces  her 
earning  power,  her  earning  capacity,  you  may  take 
that  into  account.  It  is  for  you  to  detemiine.  If 
you  find,  ladies  and  gentlemen  of  the  jury,  that 
she  lost  any  income  by  reason  of  being  ill,  under- 
going an  operation,  hospitalized  or  crippled,  dis- 
abled in  any  way,  as  a  consequence  of  the  accident, 
you  may  take  that  into  account  in  arriving  at  your 
verdict. 

Now,  ladies  and  gentlemen  of  the  juiy,  in  the 
main  the  theory  of  the  law  witli  respect  to  dam- 
ages is  that  damages  are  compensatory.  We  at- 
tempt by  the  payment  of  damages  to  return  the 
injured  person  to  somewhat  near  the  status  quo 
ante,  and  l)y  [295]  that  I  mean,  to  compensate  her 


210  Lucy  K.  Cohen  vs. 

for  lier  loss,  not  to  punish  the  defendant,  make 
her  whole  again.  That's  the  theory. 

Now,  ladies  and  gentlemen  of  the  jury,  one  word 
of  caution  about  all  of  these  questions  and  particu- 
larly the  question  of  damages.  You  are  to  decide 
these  questions  on  the  evidence.  Your  verdict 
should  not  be  based  upon  whim,  imagination,  fanci- 
ful reasoning  of  any  kind.  Look  at  that  evidence. 
Your  verdict  must  be  based  upon  the  evidence,  the 
evidence  only.  And  from  that  evidence  you  may 
allow  her,  if  you  find  she  is  entitled  to  recover  at 
all,  damages  that  are  reasonably  necessary  that  she 
has  sustained  or  reasonably  necessary  to  be  sus- 
tained in  the  future,  and  the  damages  must,  in  any 
event,  be  fair  and  reasonable. 

Now,  ladies  and  gentlemen  of  the  jury,  you  are 
called  upon  to  perform  here  one  of  the  most  solemn 
duties  that  we  know.  You  are  called  upon,  ladies 
and  gentlemen,  to  do  justice  between  Mrs.  Lucy 
Cohen,  the  plaintiff,  and  Mr.  and  Mrs.  DeOolia, 
the  defendants.  Do  it  objectively,  fairly,  and  base 
it  upon  the  evidence  in  the  case. 

Ladies  and  gentlemen  of  the  jury,  you  are  the 
sole  judges  of  the  questions  the  Court  is  submitting 
to  you;  you  are  the  sole  judges  of  the  facts  in 
this  case  and  you  are  the  sole  judges  of  the  credi- 
bility of  the  witnesses.  By  "credibility  of  the  wit- 
nesses" I  mean  it  is  for  you  to  determine  what 
you  will  believe  and  whom  you  will  believe.  If 
there  is  any  conflict  that  [296]  you  find  in  the 
testimony  of  the  witnesses  here,  it  is  your  duty 
to  reconcile  the  conflict  from  the  evidence,  if  you 
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can;  if  you  can't  reconcile  it,  then  it  is  for  you  to 
believe  what  you  will  and  whom  you  will.  It  is  for 
you  to  determine,  ladies  and  gentlemen  of  the  jury, 
where  the  ultimate  truth  in  this  case  lies. 

Mrs.  Oohen  was  a  guest  at  the  hotel.  As  a  guest 
she  was,  what  we  call  in  the  law,  an  invitee.  She 
was  invited  there  along  with  the  public  generally. 

The  Court  charges  you  that  the  hotel  owes  to 
her  the  kind  of  duty  I  have  already  defined,  the 
duty  to  exercise  ordinary,  reasonable  care  and  pni- 
dence  to  maintain  that  carpet  in  reasonably  safe 
condition.  If  the  hotel  knew  about  some  dangerous 
condition,  the  hotel  is  imder  a  duty  to  disclose 
that  to  the  invitee.  It  is  for  you  to  determine 
whether  there  was  any  such  situation  as  that  in 
this  case. 

Mrs.  Cohen  is  an  employee  of  the  United  States 
Grovemment  and  as  such  en]T)]<>y{H^  she  gets  sick 
leave  and  she  gets  annual  leave  and  all  that 
amounts  to  is,  she  can  be  off  sick,  she  can  be  off 
on  a  vacation  for  a  certain  period  each  year  and 
draw  her  pay  for  it.  Now,  the  fact  that  the  Gov- 
ernment paid  her  while  she  was  off  sick,  being 
operated  upon,  that  sort  of  thing,  may  not  be  de- 
ducted from  the  damages  you  allow  her,  if  you 
allow  her  any;  the  defendant  can't  take  advantage 
of  that.  She  is  entitled  to  that  as  well  as  the  de- 
fendants. In  other  [297]  words,  if  you  find  that 
she  is  entitled  to  recover  at  all,  she  is  entitled  to 
recover  any  damages. 

Well,  ladies  and  gentlemen  of  the  jury,  I  have 
now  come  to  the  end  of  my  charge,  and  I  suggest 
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to  you  that  you,  ladies  and  gentlemen,  when  you 
retire  to  the  jury  room  select  one  of  your  number 
as  foreman.  I  am  going  to  hand  you  two  forms  of 
verdict.  One  form  of  verdict  finds  in  favor  of  the 
plaintiff  and  assesses  the  damages  in  the  sum  of 
blank  amount.  The  other  one  finds  in  favor  of  the 
defendant  or  defendants  in  this  case.  Your  fore- 
man should  sigTL  whichever  of  those  verdicts  you 
may  arrive  at.  I  instructed  the  Clerk  to  put  Mr. 
DeGolia's  wife  on  this  verdict,  two  defendants,  E. 
B.  DeGolia  and  wife — the  two  Latin  words  on  the 
verdicts  means  "and  wife."  It  is  a  way  lawyers 
sometimes  show  their  erudition.  I  was  showing  off 
a  little  to  the  Clerk  this  morning;  he  hadn't  heard 
about  that  one. 

Ladies  and  gentlemen  of  the  jury,  in  order  to 
arrive  at  a  verdict  you  all  have  to  agree  upon  it. 
In  this  court  the  verdict  must  be  imanimous.  I 
don't  mean  to  suggest  that  you  may  not  disagree, 
if  that  be  the  state  of  your  mind,  but  I  do  sug- 
gest that  in  order  to  return  a  verdict  either  way 
there  must  be  unanimous  agreement. 

Now,  counsel,  under  the  rule  in  the  Federal 
courts  you  are  entitled  I  believe  to  take  your  ex- 
ceptions to  the  Court's  charge  in  the  presence  of 
this  jury  before  they  retire,  but  out  [298]  of  their 
hearing.  I  don't  know  who  wrote  that  rule' — ^he  has 
never  tried  a  lawsuit — so  that  requires  you  gentle- 
men to  come  up  here  and  whisper  to  me  while  the 
court  reporter  comes  up  to  the  bench  and  take  it 
all  do^vn.  The  jury  can't  hear  it,  but  it  must  be 
in  your  presence  and  before  you  retire. 
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Now,  it  is  my  practice  to  suggest  to  counsel  that 
the  exceptions  be  taken  after  the  jury  retires  and 
out  of  their  presence  and  that  the  exceptions  may 
be  deemed  to  have  been  taken  in  conforaiity  with 
the  rule. 

Mr.  Sedg^N^ck:     So  stipulated,  your  Honor. 

Mr.  Melchior:    Very  well,  your  Honor. 

The  Court :  There  is  one  further  thing,  and  that 
is  the  matter  of  the  exhibits.  Sometimes  an  exhibit 
that  ought  to  go  into  the  jury  room  doesn't  get  in 
there;  sometimes  an  exhibit  that  ought  not  to  get 
in  does.  The  result  of  that  is,  after  the  verdict 
comes  in  we  have  to  try  the  whole  lawsuit  all  over 
again.  Now,  I  assure  you  that  isn't  going  to  happen. 

I  make  another  suggestion  to  you,  counsel,  and 
that  suggestion  is  that  you  folks,  counsel  of  the 
respective  parties,  g^i  these  exhibits  together  and 
in  order  and  then  stipulate  your  agreement  that 
they  are  in  order  and  may  go  in  and  hand  them 
to  the  officer,  to  the  court  reporter,  so  that  we  have 
a  record  that  this  obligation  is  upon  you  and  it 
is  your  responsibility,  and  that  if  you  fail  in  it 
nobody  is  going  to  get  a  new  trial. 

Now,  thank  you  very  much,  ladies  and  gentle- 
men of  the  jury.  [299]  I  want  an  officer  sworn  here 
and  then  I'll  have  a  marshal  take  you  folks  to 
lunch — I  see  it  is  about  time  to  go  out — and  he 
will  take  you  out  to  your  lunch.  And  get  them  a 
good  luncheon,  Mr.   Marshal. 

(Whereupon  the  Marshal   and  Bailiff  were 
sworn  by  the  Clerk.) 

The  Court:    If  you  ladies  and  gentlemen  of  the 
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jury  will  go  with  the  Marshal,  he  will  find  some 
convenient  place  where  they  serve  food.  You  may 
be  excused. 

Now,  Mr.  Marshal,  when  you  bring  them  back 

from  limch  just  take  them  into  the  jury  room;  you 

won't  need  to  bring  them  into  the  courtroom  again. 

(Whereupon  at  11:50  o'clock  a.m.  the  juiy 

retires  from  the  courtroom.) 

(The  following  proceedings  were  had  out  of 
the  hearing  of  the  jury:) 

The  Court:  All  right.  You  folks  may  take  your 
exceptions  to  the  Court's  instructions. 

Mr.  Melchior:  I  am  very  well  satisfied  with  the 
charge,  your  Honor,  except  for  one  very  minor 
point,  which  is  that  I  believe  you  stated  to  the 
jury  that  the  defendants  were  under  a  duty  if  they 
knew  of  defects  to  take  reasonable  steps  to  give 
notice.  I  think  they  would  also  have  been  under 
a  duty  to  take  reasonable  steps  to  correct  them, 
either  to  correct  them  or  to  give  notice.  [300] 

The  Court:  I  think  I  covered  that  phase  of  it. 
All  right. 

Mr.  Melchior:  Yes.  And  of  course,  as  I  stated 
yesterday,  I  would  have  requested  the  Court  to 
charge  along  the  lines  of  Laird  against  Mather,  the 
new  California  case. 

The  Court:  Well,  all  right.  I  don't  want  to  en- 
gage in  conversation  with  you  about  this.  I  want 
to  give  you  a  full,  free  opportunity  to  take  what 
exceptions  you  wish  on  the  record.  I  don't  ordi- 
narily discuss  these  exceptions,  just  give  you  any 
3'ocord  you  want. 
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Mr.  Melchior:  Very  well.  It  was  our  request  to 
charge  18,  19  and  20  which  covered  that  matter 
and  I  except  for  the  record  to  your  failure  to  give 
those  requests.  Thank  you  very  much,  your  Honor. 

The  Court:    Thank  you. 

Mr.  Sedgwick:     No  exceptions,  your  Honor. 

The  Court :    All  right.  The  court  will  be  in  recess. 
(During  the  recess  the  following  proceedings 
were  had:) 

Mr.  Sedgwick:  We  stipulate  that  all  the  exhibits 
are  in  order  and  may  be  presented  to  the  jurors, 
together  with  the  forms  of  verdict. 

Mr.  Melchior:  As  handed  to  Mr.  Magee  at  this 
time.  That  is  stipulated.  [301] 

(Whereupon  at  2:05  o'clock  p.m.  the  follow- 
ing proceedings  were  had:) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
have  you  arrived  at  a  verdict? 

The  Foreman:    Your  Honor,  we  have. 

The  Court:    Hand  it  to  the  officer,  please. 

Read  it  to  the  jury. 

The  Clerk:  Ladies  and  gentlemen  of  the  jury, 
harken  unto  your  verdict  as  it  shall  stand  recorded. 
We  the  juiy  find  in  favor  of  the  defendant.  Signed 
"David  A.  Nicolaides,"  Foreman. 

So  say  you  all? 

The  Jury:    Yes. 

The  Court:  All  right,  ladies  and  gentlemen  of 
the  jury,  you  may  now  be  excused  from  attendance 
from  the  court  until  further  notice. 

The  court  will  be  in  recess.  [302] 

[Endorsed]  :  Filed  April  14,  1959. 
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WESTERN  HOTELS,  INC.,  a  CoiiDoration,  and 
E.  B.  DeGOLIA, 

Defendants  and  Respondents. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant  intends  to  rely  in  the  presentation  of 
her  appeal  herein  upon  the  points  appearing  in 
her  "Statement  of  Points  on  Which  Appellant 
Intends  to  Rely",  filed  in  the  District  Court  and 
contained  in  the  typed  record,  except  that  point  5 
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such  proofs  by  plaintiff's  counsel." 

Dated:  May  1,  1959. 

FREED  &  FREED, 
/s/  By  KURT  W.  MELCHIOR, 

Attorneys  for  Plaintiff  and 
Appellant. 

[Endorsed] :  Filed  May  4,  1959.  Paul  P.  O'Brien, 
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No.  16,455 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Lucy  K.  Cohen, 

Appellant, 

vs. 

Western  Hotels,  Inc.,  and 
E.  B.  DeGolia, 

Appellees. 


BRIEF  FOR  APPELLANT. 

Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

Honorable  Willis  W.  Ritter,  District  Judge. 


JURISDICTIONAL  STATEMENT. 
Appellant  brought  a  diversity  action  against  appel- 
lees for  damages  for  personal  injuries.  The  judgment 
of  the  District  Court  in  favor  of  appellees  was  filed  on 
January  8,  1959.  Appellant's  motion  for  a  new  trial 
was  denied  on  January  27,  1959.  A  notice  of  appeal 
was  filed  on  February  26,  1959.  The  jurisdiction  of 
this  court  is  invoked  under  28  U.S.C.  §  1291. 


STATEMENT  OF  THE  CASE. 

Appellant,  a  resident  of  the  District  of  Columbia, 
had  been  an  overnight  guest  at  appellees'  Maurice 
Hotel  in  San  Francisco.  Attempting  to  depart  for 
her  home  on  the  morning  of  August  14,  1957,  she 
tripped  and  fell  over  the  edge  of  a  rug  loosely  placed 
on  the  floor  of  the  hotel  lobby.  She  sustained  severe 
and  permanent  bodily  injuries  and  other  loss  and 
damage. 

Appellant  charged  appellees,  owners  and  operators 
of  the  hotel,  with  negligently  permitting  the  rug  to 
be  installed  and  maintained  in  a  hazardous  and  unsafe 
condition.  She  sought  to  prove  that  the  rug  lacked 
a  proper  matting  and  was  not  fastened  securely  to 
the  floor;  it  would  lift  off  the  floor  and  curl  up.  With 
the  rug's  edges  raised,  forming  ridges  or  loops,  the 
rug  constituted  a  dangerous  hazard  to  persons  walk- 
ing over  it.  She  claimed  that  the  hotel  had  notice  of 
these  dangerous  conditions  but  permitted  them  to 
continue.  The  defendants  denied  their  negligence  and 
pleaded  plaintiff's  contributory  negligence.  The  Dis- 
trict Court  barred  the  testimony  of  appellant's  expert 
witness  but  admitted  that  of  appellees'  nonexpert  wit- 
ness on  the  same  issue,  improperly  permitted  appellees 
to  amend  their  pleading  on  the  last  afternoon  of  the 
trial,  committed  other  prejudicial  error  while  evidence 
was  being  taken,  and  instructed  the  jury  inadequately 
and  improperly. 

Further  references  to  the  evidence  will  be  made  as 
necessary  during  the  argument. 


The  jury  found  for  appellees  and  the  court  rendered 
judgment  accordingly. 


SPECIFICATION  OF  ERRORS. 

1.  The  court  erroneously  rejected  the  testimony  of 
appellant's  expert  witness  as  to  the  proper  way  to 
install  the  rug  in  appellees'  hotel  lobby,  and  his 
opinion  on  the  safety  and  propriety  of  appellees' 
installation. 

Mr.  Shaul  P.  Yosiph,  called  as  an  expert  witness 
by  the  appellant,  was  asked: 

''Q.  Now,  I  will  show  you  Plaintiff's  Exhibits 
1,  2,  3  and  4  in  evidence  and  ask  you  to  look  at 
those  exhibits  and  tell  the  jury  whether  the  con- 
dition of  the  rug  in  the  lobby  of  the  Hotel 
Maurice,  when  you  examined  it,  was  the  same 
as  it  is  in  these  pictures."   [R.  65.] 

The  District  Court  sustained  appellees'  objection 
to  the  question.    [R.  65.]    Appellant  made  an  offer  of 
proof,  and  the  court  stated  its  grounds  for  its  ruling : 
^'Mr.  Melchior.     The  expert,  if  asked,  will  tes- 
tify that  he   compared  those   pictures  with   the 
lobby  at  the  time  he  was  there  and  he  concludes 
that  the  conditions  are  the  same. 

The  Court.  Now,  of  what  interest  is  that  to  us 
whether  they  are  or  not  ? 

Mr.  Melchior.  Well,  he  did  not  make  his  in- 
spection at  the  time  of  the  accident,  he  made  his 
inspection  recently  and  he  is  going  to  say,  he  is 
going  to  testify  as  to  the  unsafeness  of  the  con- 
ditions that  he  found  there  and 


The  Court.  Well,  I  don't  think  we  are  going 
to  let  him  do  that.  That's  a  conclusion  of  your 
expert,  that  isn't  the  subject  of  expert  testi- 
mony."  [R.  67.] 

Appellant  argued  that  under  the  applicable  Cali- 
fornia law  the  witness's  testimony  was  admissible. 
[R.  67-68.]  The  court  rejected  the  applicability  of 
California  law : 

"The  Court.  If  you  were  in  the  State  Court 
you  might  persuade  me,  but  you  are  not.  This 
is  a  procedural  matter  here  and  we  follow  our 
own  procedure. 

Mr.  Melchior.  I  don't  think  it  is  a  procedural 
matter,  your  Honor. 

The  Court.  Sure  it  is.  Admissibility  of  evi- 
dence, [etc.]"    [R.  68.] 

Appellant  made  a  further  offer  of  proof : 

"Mr.  Melchior.  Well,  if  the  court  please,  this 
man  would,  if  he  were  permitted  to  testify,  make 
demonstrations  here  in  court  as  to  the  type  of 
mat  which  must  be  placed  under  a  carpet  or  rug 
which  is  not  fixed  to  the  floor.  This  would  be 
a  matter  of  expert  testimony,  and  we  [sic]  will 
testify  as  an  expert  that  the  mat  that  is  placed 
under  this  rug,  that  was  imder  the  rug  at  the 
time  of  the  accident,  is  a  mat  which  (58)  causes 
a  tendency  to  slii^  and  which  causes  the  rug  to 
slip."    [R.  71.] 

This  offer  was  excluded.    [R.  72.] 

Appellant  asked  her  duly  qualified  expert  witness 
the  following  hypothetical  question,  based  on  facts  in 
evidence : 


''Q.  (By  Mr.  Melchior).  Mr.  Yosiph,  assum- 
ing that  in  a  public  hotel  lobby  a  rug  is  laid  as 
shown  in  Plaintiff's  Exhibit  1,  which  you  held 
in  your  hand,  and  assuming  that  a  mat  lies  under 
that  rug  which  extends  four  to  five  inches  short 

of  the  edge  of  the  inig 

*     *     *     * 

Q.  (By  Mr.  Melchior).  (Continuing).  And 
assuming  that  a  person  weighing  150  pounds  had 
walked  across  that  rug  carrying  baggage  in  the 
direction  from  the  pillars  which  you  see  in  the 
picture  to  the  door,  what  would  be  the  effect  of 
those  facts  upon  the  way  in  which  the  edge  of 
the  rug  adheres  to  the  floor?" 

To  this,  the  court  sustained  the  following  objection: 
^'Mr.  Sedgwick.  Just  a  moment,  please.  Your 
Honor,  please,  I  sound  like  a  broken  record  but  it 
is  incompetent,  irrelevant  and  inmiaterial,  no 
proper  foundation  laid,  not  the  proper  subject 
of  expert  testimony,  calling  for  the  opinion  and 
conclusion  of  this  witness,  invading  the  province 
of  the  jury  and  an  improper  hypothetical  ques- 
tion not  based  on  any  proper  hypothesis  in  the 
evidence  in  this  case."    [R.  92.] 

2.  The  court  erroneously  admitted  the  testimony 
of  the  defense  witness  Hoffer  regarding  the  absence 
of  previous  accidents,  the  condition  of  the  rug  at 
the  date  of  trial,  and  the  alleged  proper  method  of 
installing  the  rug. 

On  direct  examination  of  witness  Alex  F.  Hoffer, 
manager  of  the  Maurice  Hotel,  by  defense  counsel, 
the  following  questions  were  asked,  and  answer  was 
permitted  over  objection: 


^'Q.  Has  anyone  else  ever  fallen  and  presented 
a  claim  as  the  result  of  those  rugs? 

A.  In  the  15  years  I  have  been  there,  12  years 
the  rugs  have  been  laid,  never  any  problem. 

Q.  What  is  the  condition  of  the  rug  at  the 
present  time? 

Mr.  Melchior.     I  ol^ject 

The  Witness.     It  is  in  good  shape. 

The  Court.  Well,  the  objection  is  overruled. 
It's  in  good  shape — of  course,  the  basis  of  your 
objection,  Mr.  Melchior,  is  that  it  is  not  material 
because  it  isn't  at  the  time  of  the  accident.  Now, 
I  would  like  the  jury  to  understand  the  basis  of 
my  ruling.  The  basis  of  my  ruling  is  that,  if 
[264]  that  is  the  same  rug  and  it  is  now  in  good 
shape,  the  fair  inference  can  be  drawn  that  at 
the  time  of  the  accident  it  was  in  good  shape." 
[R.  183-84.] 

The  court  permitted  this  non-expert  witness  to  tes- 
tify on  a  subject  solely  of  expert  testimony: 

''A.  No,  the  pad  does  not  come  out  to  the  edge 
of  the  rug.  If  they  did,  it  would  be  all  wrong; 
you  have  to  allow  for  the  drop  of  your  rug  to 
come  down,  depending  upon  the  thickness  [259] 
of  your  rug.  Why,  you  got  to  cut  your  pad  fur- 
ther back  so  that  you  allow  a  contour  to  it,  and 
depending  upon  the  thickness  of  your  padding — 
if  you  use  a  40-ounce  felt,  rubber  or  other  equip- 
ment, it  has  to  have  a  certain  spread."  [R.  179.] 

Appellant's  objection  thereto  and  the  court's  ruling 
are  as  follows: 

''Mr.  Melchior.  I  move  this  answer  be  stricken 
on  the  ground  your  Honor  has  ruled  for  the  pur- 


poses  of  this  case  that  the  jury  themselves  are 
to  be  the  judges  of  how  the  rug  should  be  prop- 
erly laid  and  is  not  a  matter  of  expert  testi- 
mony. Moreover,  this  gentleman  has  not  been 
shown  to  have  any  particular  qualifications. 

The  Court.  He  isn't  talking  about  any  expert 
testimony;  he  is  talking  a])out  whether  there  is  a 
space  between  the  edge  of  the  rug  and  the  mat." 
[R.  179.] 

3.  The  court  displayed  bias  toward  appellant's 
case,  as  for  instance  in  allowing  the  following  ques- 
tion it  permitted  to  be  asked  of  appellant's  witness 
Marshall : 

''Q.  (By  Mr.  Sedgwick).  Do  you  have  his 
telephone  number? 

A.     No,  I  don't. 

Q.  Well,  let  me  give  it  to  you.  You  can  call 
him.  He  is  there  any  time  you  want  to  call  him 
and  so  is  his  wife.  If  you  really  wanted  him 
you  could  go  down  and  get  him  right  now.  The 
telephone  number  is  Juno  3-9696.  Do  you  want 
to  make  a  note  of  it?" 

When  appellant's  counsel  objected,  the  court  told 
the  jury  that  ''we  don't  tolerate  that  kind  of  argu- 
ment."    [R.  107.] 

4.  The  court  refused  to  give  the  following  requests 
to  charge  offered  by  appellant: 

"Plaintiff's  Proposed  Instruction  No.  18. 

Contributory  Negligence — Unanticipated 
Danger. 


8 


Contributory  negligence  is  not  imputable  to  a 
plaintiff  for  failing  to  look  out  for  a  danger  which 
she  had  no  reasonable  cause  to  apprehend. 

Laird  v.  T.  W.  Mather,  Inc.,  51  A.  C.  208  at 
216." 

'^Plaintiff's  Proposed  Instruction  No.  19. 

Failure  to  Observe  Obvious  Danger. 

It  is  possible  that  you  may  find  that  the  rug 
was  in  a  dangerous  condition,  but  that  Mrs.  Cohen 
might  have  seen  the  dangerous  condition  of  the 
rug  and  thus  have  avoided  the  accident  by  step- 
ping aroimd  it.  But  it  does  not  follow  from  the 
fact  that  she  might  have  seen  this  condition  had 
she  looked,  that  she  was  contributively  negligent 
as  a  matter  of  law.  All  of  the  circumstances  must 
be  taken  into  account  by  you,  and  if  you  find 
that  there  was  some  reasonable  excuse  for  a  fail- 
ure by  Mrs.  Cohen  to  observe  danger  from  the 
rug,  her  conduct  may  be  excused  even  though  the 
danger  was  obvious.  It  was  not  necessarily  negli- 
gent to  fail  to  look  for  dangers  in  a  hotel  or  busi- 
ness establishment  when  the  ordinarily  prudent 
person  would  not  in  fact  expect  to  find  the  con- 
dition where  it  is,  or  where  she  is  likely  to  have 
her  attention  distracted  as  she  approached  it. 

Laird  v.  T.  W.  Blather,  Inc.,  51  A.  C.  208  at 
215." 

'' Plaintiff's  Proposed  Instruction  No.  20. 

Contributory  Negligence:  Assumption  That 
Way  Is  Clear. 

Conceding  for  the  sake  of  argiunent  that,  if 
Mrs.  Cohen  had  looked  down  in  front  of  her  feet 


she  might  have  noticed  any  dangerous  condition 
of  the  rug,  nevertheless  you  may  find  that  in  the 
circumstances  she  was  reasonably  justified  in  as- 
suming that  her  way  was  unobstiiicted,  and 
that  her  failure  to  see  it  was  not  necessarily 
negligence. 

Laird  v.   T.   W.  Mather,  Inc.,  51   A.   C.   208 
at  216." 

The  basis  for  the  refusal  was  that  the  court  was 
not  going  to  make  its  charge  'Hhat  specific".   [R.  198.] 

5.  The  court  erroneously  instructed  the  jury  by 
improper  use  of  the  term  ''insurers": 

"Now,  the  hotel  proprietors,  not  only  these 
hotel  proprietors,  but  others,  folks  who  serve  the 
public,  are  not  insurers,  they  don't  insure  against 
injury  and  they  don't  carry  [289]  that  kind  of 
legal  responsibility."   [R.  204.] 

6.  The    court    erred    in    permitting    appellees    to 
amend  their  pleading  at  the  conclusion  of  the  trial. 


SUMMARY  OF  ARGUMENT. 

The  sole  issues  in  this  case  were  these:  Was  the 
appellees'  rug  improperly  and  insecurely  placed  in  the 
hotel  lobby,  creating  a  danger  to  travelers  and  evi- 
dencing negligence  on  the  part  of  appellees'?  Was 
appellant's  fall  caused  by  her  own  contributory 
negligence  ? 

Appellant's  every  attempt  to  introduce  expert  testi- 
mony concerning  the  rug  i)lacement  was  blocked  by 
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the  District  Court.  That  court  misinterpreted  federal 
law,  which  permits  such  testimony,  and  totally  ignored 
the  dictates  of  Rule  43(a),  F.R.C.P.,  which  designates 
the  most  liberal  law  of  evidence,  state  or  federal,  as 
controlling.  California  evidentiary  law  would  have 
permitted  the  expert  testimony;  the  court's  refusal 
to  apply  California  law  constitutes  reversible  error. 

The  paradoxical  admission  of  testimony  by  ap]oel- 
lees'  non-expert  witness  on  the  propriety  of  the  rug's 
installation  compounds  the  error  of  the  District  Court. 
The  lack  of  this  witness's  qualifications  so  to  testify 
is  imquestioned ;  allowing  his  testimony  only  high- 
lights the  court's  erroneous  rulings  regarding  appel- 
lant's expert  witness. 

Moreover,  admission  of  testimony  concerning  the 
absence  of  previous  accidents  was  error;  it  is  clear 
that  such  testimony  had  no  probative  value,  was  ir- 
relevant to  the  issue  of  appellees'  negligence  at  the 
time  of  appellant's  injury,  and  prejudiced  appellant's 
cause. 

The  admission  of  testimony  of  appellees'  witness 
as  to  the  condition  of  the  rug  at  the  date  of  trial  was 
error.  Such  testimony  might  be  relevant  where  un- 
questioned conditions  of  permanency  exist,  so  that  a 
reflection  from  present  condition  on  a  past  condition 
might  be  drawn.  In  this  case,  however,  the  gravamen 
of  appellant's  charge  is  the  temporary  nature  of  the 
rug  installation.  There  is  no  permanency  to  the  in- 
stallation of  a  rug  which  is  not  securely  fastened,  and 
traveled  upon  by   great  numbers   of  persons.     The 
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same  question,  when  asked  of  appellant's  witness  on 
direct  examination,  was  excluded. 

It  was  error  for  the  District  Court  to  permit  appel- 
lees to  amend  their  pleading  and  change  their  position 
on  the  last  day  of  trial.  Appellant  was  taken  by  sur- 
prise and  had  no  opportimity  to  refute  the  new  last- 
minute  position  of  appellees. 

The  trial  court's  charge  on  the  crucial  issues  of 
negligence  and  contributory  negligence  was  too  gen- 
eral to  be  meaningful  as  to  the  issues  raised  by  the 
evidence. 

The  unfortunate  choice  of  words  by  the  District 
Court,  employing  the  term  "insurers"  in  its  instruc- 
tion to  the  jury,  materially  prejudiced  appellant.  The 
jury  was  invited  to  confuse  a  lawyer's  term  of  art 
with  their  laymen's  concept  of  insurance  coverage; 
receiving  this  misinformation  directly  from  the  court 
aggravated  the  harm  that  flows  from  msurance  con- 
siderations in  tort  suits. 


ARGUMENT. 

I. 

THE  COURT  ERRED  IN  EXCLUDING  APPELLANT'S 
EXPERT  TESTIMONY. 

a.  Rule  43(a),  Federal  Rules  of  Civil  Procedure,  required  the 
court  to  apply  the  most  liberal  rules  of  evidence,  whether 
state  or  federal. 

To  show  that  the  rug  over  which  appellant  tripped 
had  been  installed  and  maintained  by  appellees  in 
an  improper  and  hazardous  fashion,  appellant  sought 
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to  introduce  the  testimony  of  the  expert  witness, 
Yosiph.  All  of  his  pertinent  expert  testimony,  how- 
ever, was  blocked  by  the  District  Court  without  even 
a  cursory  inspection  of  the  applicable  principles  of 
law,  and  on  a  premise  so  plainly  erroneous  that  at  this 
late  date  such  an  error  is  astoimding.  The  court  took 
the  initiative  toward  preventing  the  reception  of  ex- 
pert testimony,  without  any  objection  by  appellees 
and  without  challenge  to  the  expert's  qualifications — 
the  court  simply  volunteered  the  ruling  that  there 
would  be  no  expert  testimony.    [R.  67-68.] 

Rule  43(a),  F.R.C.P.,  plainly  states  that  evidence 
admissible  in  the  local  state  courts  shall  be  admitted 
in  the  federal  District  Courts.  The  rule  reads  in  part 
as  follows: 

''All  evidence  shall  be  admitted  which  is  ad- 
missible under  the  statutes  of  the  United  States, 
or  under  the  rules  of  evidence  heretofore  applied 
in  the  courts  of  the  United  States  on  the  hearing 
of  suits  in  equity,  or  under  the  rules  of  evidence 
applied  in  the  courts  of  general  jurisdiction  of 
the  state  in  which  the  United  States  court  is  held. 
In  any  case,  the  statute  or  rule  which  favors  the 
reception  of  the  evidence  governs.  ..." 

The  unanimous  holding  of  all  federal  cases  is 
that  whatever  law,  state  or  federal,  is  most  liberal 
in  the  reception  of  evidence  is  to  be  applied  by  the 
federal  courts.  For  example,  the  court  in  Boerner 
V.  United  States,  117  F.2d  387,  391  (2d  Cir.  1949), 
considered  itself  "directed  hj  federal  rule  43(a)  to 
follow  that  holding  on  evidence,  whether  state  or  fed- 
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eral,  which  most  favors  admissibility."  See  also,  e.g., 
New  York  Life  Ins.  Co.  v.  Schlatter,  203  F.2d  184 
(5th  Cir.  1953),  where  the  court  held  that  the  rule 
which  favors  the  reception  of  evidence  governs, 
whether  state  or  federal;  Schillie  v.  Atchison,  T.  <& 
S.  F.  By.,  222  F.2d  810  (8th  Cir.  1955) ;  Petroleum 
Carrier  Corp.  v.  Snyder,  161  F.2d  323  (5th  Cir.  1947)  ; 
Pollack  V.  Metropolitan  Life  Ins.  Co.,  138  r.2d  123 
(3d  Cir.  1943). 

This  court  has  been  equally  uniform  in  its  holdings. 
In  RKO  Radio  Pictures,  Inc.,  v.  Sheridan,  195  F.2d 
167  (9th  Cir.  1952),  it  stated  that  where  California 
law  permitted  the  admissibility  of  certain  evidence, 
a  federal  court  was  governed  by  the  state  rule.  In 
Batelli  v.  Kagan  and  Gaines  Co.,  236  F.2d  167  (9th 
Cir.  1956),  this  court  held  certain  depositions  admis- 
sible, as  required  by  Rule  43(a)  where  California  law 
authorized  their  admission.  See  also,  Potlatch  Oil 
<&  Refimng  Co.  v.  Ohio  Oil  Co.,  199  F.2d  766  (9th 
Cir.  1952) ;  Southern  Pac.  Co.  v.  Lihhey,  199  F.2d 
341,  348  (9th  Cir.  1952)  ;  State  Farm  Mut.  Auto  Ins. 
Co.  V.  Porter,  186  F.2d  834,  840  (9th  Cir.  1950); 
United  States  v.  Smith,  117  F.2d  911  (9th  Cir.  1941). 
And  see,  5  Moore,  Federal  Practice,  §43.04  (2d  ed. 
1951). 

The  admissibility  of  expert  testimony,  like  all  other 
questions  of  evidence,  is  governed  by  Rule  43(a). 
Olsen  V.  Realty  Hotel  Corp.,  210  F.2d  785  (2d  Cir. 
1954).  Yet,  despite  the  clarity  of  Rule  43(a) 's  lan- 
guage, and  the  consistent  interpretation  of  that  rule 
by  federal  courts,  the  Distiict  Court  summarily  re- 
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jected  its  application.    The   Court  said,   in  barring 

the  expert  witness's  testimony: 

''If  you  were  in  the  State  Court  you  might 
persuade  me,  but  you  are  not.  This  is  a  pro- 
cediu'al  matter  here  and  we  follow  our  own 
procedure."    [R.  68.] 

Elsewhere,  discussing  the  admissibility  of  evidence, 
and  in  the  presence  of  the  jury,  the  court  stated  to 
appellant's  attorney: 

"You  are  talking  about  California  law,  we  have 
our  o^vn  procedure,  hasn't  anything  to  do  with 
the  State  law.  *  *  *  We  are  not  operating  a  state 
court  of  California,  I  told  you  last  week." 
[R.  104.] 

Clearly,  the  lower  court  ignored  the  most  elemen- 
tary principles  governing  the  reception  of  evidence 
in  the  federal  courts  and  the  express  direction  of 
Rule  43(a).  We  recognize  the  latitude  given  to  all 
courts,  including  California's,  in  receiving  expert  tes- 
timony, but  their  action,  however  wide  its  latitude, 
must  be  based  on  connect  standards  of  judgment.  Yet 
the  standard  used  by  the  court  below  was  most  pal- 
pably wrong.  That  court  in  fact  foreclosed  itself 
all  opportimity  for  the  exercise  of  proper  judicial 
discretion  by  ignoring  the  very  subject  of  its  discre- 
tion— California  law. 

b.     Under  applicable  California  law  the  testimony  of  appellant's 
expert  witness  was  relevant  and  admissible. 

The  California  Code  of  Civil  Procedure,  §  1870(9), 
provides  in  part: 
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".  .  .  evidence  may  be  given  upon  a  trial  of  the 
following  facts : 

''9.  ...  The  opinion  of  a  witness  ...  on  a 
question  of  science,  art,  or  trade,  when  he  is 
skilled  therein.  ..."    [Emphasis  added.] 

Appellant's  witness  Yosiph  was  a  properly  qualified 
expert,  skilled  in  his  trade.  He  had  been  employed 
in  the  rug  business  for  three  decades,  and  had  de- 
livered many  public  lectures  on  his  trade.  He  had 
lectured  in  churches,  schools  and  universities,  and 
had  twice  before  testified  in  court  as  an  expert  wit- 
ness. He  manufactured  and  sold  a  great  variety  of 
rugs  and  pads.  Mr.  Yosiph 's  skill,  repute  and  experi- 
ence in  his  trade  combined  amply  to  qualify  him  as 
an  expert.   [R.  62-65.] 

After  the  court  had  ruled  that  the  subject  of  his 
testimony  required  no  expert  witness  [R.  67-68], 
some  belated  effort  was  made  by  appellees  to  question 
the  witness's  personal  qualifications,  because  he  was 
not  ''an  expert  on  the  coefficient  of  friction  or  any- 
thing of  that  kind."  [R.  84.]  As  the  witness  said, 
''I  am  not  a  laboratory";  but  he  could  testify  on  the 
basis  of  his  ample  experience  in  the  trade  (Cal.  Code 
of  Civil  Procedure,  §1870(9);  R.  86-87);  and  the 
court  had  already  excluded  all  expert  testimony  on 
the  safe  placement  of  rugs  as  a  subject  not  deserving 
expert  attention.    [R.  67-68.] 

Moreover,  California  decisions  reveal  that  testi- 
mony such  as  Yosiph  was  prevented  from  giving,  from 
persons  not  skilled  in  a  ''laboratory"  sense  [R.  86], 
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has  been  consistently  and  readily  admitted.  Califor- 
nia has  been  most  liberal  in  the  admission  of  expert 
testimony.  Thus,  in  Rodela  v.  So.  Col.  Edison  Co., 
148  Cal.  App.  2d  708,  307  P.  2d  436  (1957),  the  court 
stated:  "It  is  now  well  settled  that  in  this  jurisdic- 
tion an  expert  may  express  an  opinion  upon  the  ulti- 
mate issue  of  the  case."  The  court  cited  People  v. 
MaHinez,  38  Cal.  2d  556,  564,  241  P.  2d  224  (1952) ; 
George  v.  Bekins  Van  <&  Storage  Co.,  33  Cal.  2d  834, 
843-4,  205  P.  2d  1037,  1044  (1949)  ;  People  v.  Cole, 
47  Cal.  App.  2d  68,  301  P.  2d  894  (1956),  all  to  the 
same  effect.  See  also  People  v.  Wilson,  25  Cal.  2d 
341,  349,  153  P.  2d  720  (1944)  ;  People  v.  King,  104 
Cal.  App.  2d  298,  304,  231  P.  2d  156  (1951). 

The  liberal  approach  of  California  courts  to  expert 
testimony  is  clearly  expressed  in  Manney  v.  Housing 
Authority  of  Richmond,  79  Cal.  App.  2d  453,  180  P. 
2d  69,  73  (1947),  citing  with  approval  the  following 
language  from  7  Wigmore  on  Evidence,  pp.  1-29  (2d 
ed.  1940)  : 

''The  opinions  of  experts  are  admitted  in  mat- 
ters which  are  not  within  the  common  experience 
of  men  so  that  the  general  knowledge  of  a  person 
of  skill  and  experience  in  the  particular  field  may 
enable  him  to  form  an  opinion,  where  men  of 
common  experience  would  not  be  able  to  do  so." 

While  the  admission  of  expert  testimony  is  dis- 
cretionary with  the  trial  court,  yet  the  California  rule 
is  that,  where  an  expert  witness  "disclosed  sufficient 
knowledge  of  the  subject  to  entitle  his  opinion  to 
go  to  the  jury,"  exclusion  of  his  testimony  consti- 
tuted an  abuse  of  discretion  requiring  reversal.  Wal- 
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dez  V,  Percy,  35  Cal.  App.  2d  485,  492,  96  P.  2d  142 
(1939).  In  our  case  this  rule  equally  requires  re- 
versal, inasmuch  as  the  trial  court  failed  totally  to 
apply  the  required  standard  of  discretion. 

The  California  courts  have  uniformly  implemented 
these  principles.  In  Eger  v.  May  Department  Stores, 
120  Cal.  App.  2d  554,  558,  261  P.  2d  281  (1953),  a 
witness  who  had  ''extensive  experience  and  activities 
relating  to  parking-  lots"  was  held  to  be  a  qualified 
expert  witness  who  could  testify  as  to  his  opinion 
of  the  proper  method  of  maintaining  a  parking  lot. 
The  court  stated:  "While  ordinary  persons  have  ex- 
perience in  the  use  of  parking  areas,  that  does  not 
include  knowledge  of  the  operations  needed  to  clean 
and  maintain  these  areas."  120  Cal.  App.  2d  at  558. 
In  Campbell  v.  Fong  Wan,  141  P.  2d  43  (1943),  ex- 
pert testimony  was  admitted  regarding  the  custom  and 
usage  of  constructing  scaffoldings.  The  court,  cog- 
nizant of  the  importance  of  assisting  a  jury  on  a  mat- 
ter not  readily  within  common  knowledge,  stated: 
"The  testimony  was  necessary  in  order  for  the  juiy 
to  come  to  an  intelligent  conclusion  concerning  the 
standard  of  care  required  of  an  ordinary  man  in  con- 
structing a  scaffolding."  141  P.  2d  at  45.  Clearly  in 
California  an  expert  may  testify  as  to  the  proper 
method  of  rug  installation  and  maintenance  in  a  hotel 
lobby. 

The  courts  of  California  have  held  expert  testimony 
admissible  on  the  following  points: 

How  to  test  a  rope  for  rot.  Silveira  v.  Iverson,  128 
Cal.  187,  190,  60  Pac.  687  (1900)  ; 
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How  often  plumbing  fixtures  should  be  inspected. 
Wallace  v.  Speier,  60  Cal.  App.  2d  387,  140  P.  2d  900 
(1943) ; 

The  correct  way  to  unload  a  shafting.  Forts  v.  So. 
Pac.  Co.,  30  Cal.  App.  633,  159  Pac.  215  (1916)  ; 

Prom  how  far  away  blood  had  been  spattered. 
People  V.  Carter,  48  Cal.  2d  737,  312  P.  2d  665; 

Whether  a  streetcar  could  have  stopped  in  time  to 
avoid  a  collision.  Howland  v.  Oakland  C.  St.  Ry.  Co., 
110  Cal.  App.  475,  126  Pac.  391  (1912) ; 

The  insecurity  of  a  knot.  McLain  v.  Dahlstrom  M. 
Door  Co.,  19  Cal.  App.  475,  126  Pac.  391  (1912)  ; 

That  a  fire  was  of  incendiary  origin.  Rodela  v. 
Southern  Cal.  Edison  Co.,  supra. 

See  also  the  list  of  cases  and  subjects  in  which  such 
evidence  was  held  admissible  in  Burch  v.  Valley 
Motor  Lines,  Inc.,  78  Cal.  App.  2d  834,  at  840-41,  179 
P.  2d  47  (1947). 

In  the  recent  case  of  Oakes  v.  Chapman,  158  Cal. 
App.  2d  78  (1958),  golf  professionals  were  recognized 
as  qualified  expert  witnesses,  and  testified  as  to  safe 
places  to  stand  on  a  golf  course,  and  what  course  a 
golf  ball  may  take  in  flight.  The  court  explained  its 
reasoning  at  pp.  83-84: 

"It  is  well  settled  that  the  testimony  of  an  ex- 
pert is  admissible  when  such  expert,  because  of 
his  profession,  or  his  peculiar  skill  and  knowledge 
in  some  department  of  science  not  common  to  men 
in  general,  enables  him  to  draw  an  inference 
tvhere  men  in  general  would  he  left  in  doubt.'' 
[Emphasis  added.] 
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This  precisely  describes  the  thwarted  function  of 
Mr.  Yosiph's  testimony.  He  was  prevented  from 
showing,  by  testimony  and  demonstration,  that  the 
mat  placed  under  appellees'  rug  had  a  marked  ten- 
dency to  slip,  causing  the  rug  itself  also  to  slip.  He 
was  prevented  from  showing  the  jury  the  type  of  mat 
required  for  a  secure  rug  installation.  [R.  71.]  Thus, 
though  the  juiy  could  have  no  knowledge  of  the 
proper  and  safe  method  of  rug  and  mat  placement, 
the  court  obligated  them  to  decide  this  issue  of  negli- 
gence solely  on  surmise,  without  the  essential  and  in- 
formative testimony  of  a  competent  expert.  And 
where  an  expert  is  competent,  the  appellate  court  will 
not  hesitate  to  reverse  and  direct  the  lower  court  to 
admit  his  opinion.  Sowden  v.  Idaho  Quartz  Mining 
Co.,  55  Cal.  443  (1880). 

The  only  reported  case  dealing  with  rug  installation 
experts  is  very  much  like  the  case  at  bar.  In  Ordway 
V.  Hilliard,  266  App.  Div.  1056,  44  N.Y.S.  2d  819 
(1943),  judgment  on  a  jury  verdict  for  defendants 
was  reversed  where  the  issue  was  whether  a  fall  was 
*' caused  by  the  negligent  condition  of  a  rug  in  de- 
fendant's apartment  house."  The  court  reversed  be- 
cause of  the  lower  court's  error  ^Hn  excluding  the 
testimony  of  experts  called  hy  the  plaintiffs  to  show 
that  the  manner  of  laying  the  throw  rug  in  the  hall- 
way in  question  was  contrary  to  good  and  well  estah- 
lished  practice/'    [Emphasis  added.] 

The  relevance,  necessity  and  admissibility  of  a  rug 
expert's  testimony  is  as  clear  in  California  as  it  is 
in  New  York.     Rugs  are  rugs,  and  juries  know  no 
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more  about  them  in  California  than  in  New  York. 
Even  if  there  were  doubt  about  the  admissibility  of 
the  expert's  testimony,  Rule  43(a)  demands  that  ''the 
doubt  should  be  resolved  in  favor  of  the  admissibility 
of  the  evidence."  Mourikas  v.  Vardimios,  169  F.  2d 
53,  59  (4th  Cir.  1948). 

c.     The  testimony  of  appellant's  expert  witness  was  also  admis- 
sible under  federal  law. 

As  has  been  stated,  in  the  federal  courts  the  most 
liberal  available  evidentiary  rule  governs.  Thus,  in 
Garford  Trucking  Corp.  v.  Mann,  163  F.  2d  71  (1st 
Cir.  1947),  the  court  held  state-of-mind  evidence  ad- 
missible under  federal  law,  and  said  that  even  if  state 
law  deemed  it  inadmissible,  it  would  come  in  under 
Rule  43(a),  since  the  more  liberal  evidentiary  rule 
would  apply.  And  in  Peoples  Gas  Co.  of  Kentucky 
V.  Fitzgerald,  188  F.  2d  198,  201  (6th  Cir.  1951),  the 
court  stated:  ''Though  the  Kentucky  rule  may  be 
otherwise,  the  federal  rule  is  to  be  followed,  because 
it  is  most  favorable  to  the  reception  of  evidence."  In 
that  case  a;  service  manager  of  a  gas  company  was 
allowed  to  give  his  opinion  as  to  the  cause  of  an  ex- 
plosion. The  court  expressed  the  general  federal  rule 
regarding  expert  testimony: 

"...  the  general  rule  permits  a  witness  experi- 
enced in  technical  matters  and  qualified  to  do  so 
to  give  his  opinion  in  a  matter  which  is  not  one 
of  common  knowledge,  altJiough  it  involves  an 
ultimate  fact  to  be  finally  decided  by  the  jury." 
188  F.  2d  at  201.   [Emphasis  added.] 
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In  Builders  Steel  Co.  v.  C.I.R.,  179  F.  2d  377,  380 
(8th  Cir.  1950),  the  court  upheld  expert  testimony  on 
the  value  of  services,  stating,  "where  the  matter  under 
inquiry  is  properly  the  subject  of  expert  testimony, 
it  is  no  objection  that  the  opinion  sought  to  be  elicited 
is  upon  the  issue  to  be  decided."  In  Detroit  T.  <&  I.  R. 
Co.  V.  Banning,  173  F.  2d  752,  756  (6th  Cir.  1949), 
where  a  conductor  and  an  engineer  were  asked  as 
to  the  normality  of  a  drop  switch,  they  could  answer, 
sinec  they  had  "years  of  experience,"  and  could  offer 
an  expert  opinion  on  a  matter  "which  is  not  one  of 
common  knowledge,  although  it  involves  an  ultimate 
fact  to  be  finally  decided  by  a  jury."  See  also  Een 
V.  Consolidated  FreigMways,  220  F.  2d  82  (8th  Cir. 
1955),  and  cases  cited;  Netv  York  Life  Ins.  Co.  v. 
Wolf,  85  F.  2d  162  (8th  Cir.  1936). 

In  accordance  with  federal  law,  then,  as  well,  Mr. 
Yosiph  should  have  been  permitted  to  testify  as  to 
the  custom  and  usage  in  the  trade  concerning  rug 
installation,  and  the  hazards  where  deviations  from 
the  proper  method  are  encoimtered.  Yet  the  lower 
court  arbitrarily  barred  his  testimony,  despite  the  iiile 
that  "reasonable  latitude  must  be  permitted  by  a  trial 
court  to  the  expert  in  giving  his  testimony."  Larkin 
V.  Mag  Department  Stores  Co.,  250  F.  2d  948,  950 
(3d  Cir.  1958).  Since  it  is  this  Court's  "right  and 
duty  ...  to  determine  whether  in  the  exercise  of  the 
discretion  committed  to  it,  the  trial  court  applied  the 
correct  legal  standards,"  Bratt  v.  Western  Air  Lines, 
155  F.  2d  850   (10th  Cir.  1946),  the  lower  court's 
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ruling,  clearly  misconceived  and  erroneous,  merits  re- 
versal. Phillips  Petroleum  Co.  v.  Payne  Oil  Corp., 
146  F.  2d  546,  547  (10th  Cir.  1944)  ;  Shipley  v.  Pitts- 
burgh <&  L.  E.  B.  Co.,  83  F.  Supp.  722  (W.  D.  Pa. 
1949). 

d.  Appellant's  witness  was  properly  qualified  as  an  expert,  and 
exclusion  of  his  testimony  made  impossible  the  jury's  intel- 
ligent determination  of  the  issue  of  negligence. 

Clearly,  and  this  the  lower  court  recognized,  Mr. 
Yosiph  was  qualified  as  an  expert  witness  in  the  trade 
of  rug  installation.  It  is  well  settled  that  an  expert 
witness  need  not  have  extensive  formal  study  or  train- 
ing in  a  specialized  field  to  so  qualify.  In  B7'att  v. 
Western  Air  Lines,  supra,  a  witness  had  no  formal 
schooling  in  the  field  of  airplanes,  but  did  possess  29 
years  of  practical  experience.  The  court  admitted  his 
testimony  as  an  expert  witness,  holding  that  a  ''wit- 
ness may  be  competent  to  testify  as  an  expert  although 
his  knowledge  was  acquired  through  the  medium  of 
practical  experience  rather  than  scientific  study  and 
research."  Moreover,  an  expert  has  been  defined  to 
encompass  "one  who,  by  study  or  practical  experi- 
ence, has  acquired  a  knowledge  or  skill  or  imderstand- 
ing  of  certain  facts  beyond  that  of  an  average  man." 
Farris  v.  Interstate  Circuit,  Inc.,  116  F.  2d  409,  412 
(5th  Cir.  1941).  See  also,  Empire  Oil  &  Refining  Co. 
V.  Hoyt,  112  F.  2d  356,  360  (6th  Cir.  1940),  where 
the  court  stated  that  experts  include  ''persons  possess- 
ing special  or  peculiar  knowledge  acquired  from 
practical  experience."  The  principle  of  these  cases 
was  at  one  point  recognized  by  the  District  Court  when 
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it  stated  to  plaintiff's  counsel:  "You  can  ask  hun 
[Yosiph]  about  anything  that  is  a  proper  subject  of 
an  expert  examination."   [R.  73.] 

But  the  court  completely  misconstrued  the  scope  of 
the  expert's  competence  when  it  refused  to  advantage 
the  jury  of  his  opinion  on  the  subject  of  his  specialty. 
That  such  refusal  is  grounds  for  reversal  is  made 
clear  by  McReijnolds  v.  National  Woodworking  Co., 
26  F.  2d  975  (B.C.  Cir.  1928).  There  the  lower  court 
refused  to  admit  expert  testimony  to  establish  the 
fact  that  linoleiun  was  not  laid  properly  on  a  con- 
crete floor.  The  appellate  couii:  reversed,  recognizing 
the  prejudicial  effect  of  this  exclusion.  In  Ekhlom 
V,  G.  O.  Reed,  Inc.,  71  F.  2d  399  (5th  Cir.  1934), 
the  Appellate  Court  reversed  a  lower  court's  rejection 
of  an  expert  witness's  conclusion  as  to  the  safe  way 
of  handling  a  boiler. 

The  District  Court  here  barred  expert  testimony 
on  whether  the  rug  was  safely  installed  [R.  69],  and 
also  barred  the  expert's  response  to  a  hypothetical 
question  based  on  facts  in  evidence  as  calling  for  the 
same  testimony  previously  rejected.  [R.  91-92.]  It 
barred  a  response  to  a  hypothetical  question,  based  on 
facts  previously  elicited,  concerning  the  safety  of  the 
rug  installation.  Exclusion  of  this  testimony  deprived 
the  jury  of  infomiation  and  opinion  which  would  have 
enabled  it  to  evaluate  the  evidence  more  competently 
and  intelligently.  In  United  States  Smelting  Co.  v. 
Parry,  166  Fed.  407,  415  (8th  Cir.  1909),  it  was  held 
that  though  the  jury  was  more  or  less  capable  of 
judging  the  safety  of  a  scaffold,  it  was 
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''quite  reasonable  to  believe  that  they  were  not 
as  capable  of  doing  so  as  a  practical  brick  mason 
and  builder  of  many  years'  experience  in  the  use 
and  construction  of  scaif  olds,  and  that  the  opinion 
of  a  witness  possessed  of  the  special  knowledge 
which  is  born  of  such  experience  was  calculated 
appreciably  to  aid  them  in  reaching  a  correct 
conclusion." 

This  principle  is  directly  applicable.  A  jury  can- 
not be  expected  to  know,  of  its  own  day-to-day  experi- 
ence, the  safest  method  of  installing  rugs  in  hotel 
lobbies.  They  cannot  be  expected  to  know  the  sig- 
nificance of  the  matting  underneath  the  rug  in  pro- 
viding for  the  safety  of  persons  walking  on  the  rug. 
Rugs,  or  matting  underneath  them,  are  not  objects 
totally  foreign  to  a  juror's  knowledge.  However,  the 
correct  method  of  installing  an  llx30-foot  rug  in  a 
hotel  lobby  is  beyond  what  a  jury  may  reasonably  be 
expected  to  know  without  enlightenment. 


II. 

OTHER  ERRONEOUS  EVIDENTIARY  RULINGS  OF  THE  COURT 
WERE  HIGHLY  PREJUDICIAL  AND  CONSTITUTE  REVERSI- 
BLE ERROR. 

a.  The  court  erroneously  and  inconsistently  admitted  testimony 
of  appellees'  non-expert  witness  as  to  the  proper  manner  of 
laying-  a  rug,  though  the  testimony  of  appellant's  expert  wit- 
ness was  excluded. 

We  have  seen  that  the  District  Court  blocked  all 
of  appellant's  attempts  to  introduce  expert  testimony 
of  the  adequacy  of  the  rug  installation.    Nevertheless, 
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it  permitted  appellees'  hotel  manager,  in  no  way  an 
expert,  to  testify  in  detail  as  to  the  proper  way  to  lay 
a  rug — the  very  testimony  excluded  when  offered  by 
appellant's  expei-t.  [R.  179.]  The  inconsistency  of 
the  court's  rulings  makes  prejudice  manifest.  Appel- 
lant's expert  should  have  been  allowed  to  testify.  He 
was  not.  Appellees'  non-expert  certainly  should  not 
have  been  allowed  to  give  expert  testimony,  in  view 
of  the  court's  silencing  of  Mr.  Yosiph.  Yet  appellees' 
witness  was  so  allowed.  The  refusal  to  permit  Mr. 
Yosiph 's  testimony  is  clearly  error,  sufficient  for  re- 
versal. The  admission  of  the  hotel  manager's  testi- 
mony, grounds  in  itself  for  reversal,  only  compounds 
the  error. 

b.  The  court's  admission,  over  objection,  of  testimony  by  ap- 
pellees' witness  as  to  the  absence  of  previous  accidents  and 
the  condition  of  the  rug  at  the  date  of  trial  was  materially 
prejudicial  error. 

The  hotel  manager  was  asked  on  appellees'  direct 

examination,  ''What  is  the  condition  of  the  rug  at 

the  present  time?"  to  which  he  answered,  "It  is  in 

good  shape"    [R.  183],  and,  moreover,  testified  that 

there  had  been  no  previous  accidents  "as  a  result  of 

those  rugs"   [R.  183],  despite  immediate  objection. 

The  court  overruled  appellant's  objection  and  stated: 

"Well,  the  objection  is  overruled.    It's  [The  rug 

is]  in  good  shape — of  course,  the  basis  of  your 

objection,  Mr.  Melchior,  is  that  it  is  not  material 

because  it  isn't  at  the  time  of  the  accident.    Now, 

I  would  like  the  jury  to  understand  the  basis  of 

my  ruling.    The  basis  of  my  ruling  is  that,  if  that 

is  the  same  rug  and  it  is  now  in  good  shape,  the 
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fair  inference  can  be  drawn  that  at  the  time  of 
the  accident  it  was  in  good  shape."     [R.  184.] 

This  position  is  exactly  contrary  to  that  taken  by 
the  court  during  appellant's  case,  where  the  ruling 
was  that  "you  are  not  entitled  to  have  the  witness  say 
anything  at  all  about  what  the  condition  is  today 
[etc.]"    [R.  72.] 

Testimony  regarding  present  condition  and  lack 
of  previous  accidents  is  proper  only  where  there  are 
conditions  of  permanency,  such  as  defects  in  fixed 
structures  like  buildings,  machines,  sidewalks  and 
streets.  It  is  not  admissible  where  it  relates  to  a 
temporary  condition  which  can  change  from  day  to 
day.  See  Chesapeake  <&  Ohio  By.  Co.  v.  Newman,  243 
F  2d  804  (6th  Cir.  1957).  In  Hilleary  v.  Earle  Res- 
taurant, Inc.,  109  F.  Supp.  829  (D.D.C.  1952),  evi- 
dence of  the  lack  of  accidents  was  admissible  only  if 
it  concerned  conditions  immediately  before  and  after 
the  event.  As  the  court  below  said  in  regard  to  ap- 
pellant's witness's  proffered  testimony: 

"Telling  us  what  the  conditions  are  up  there  to- 
day or  were  yesterday  or  were  at  any  time,  except 
the  morning  of  the  accident  is  immaterial." 
[R.  74.] 

The  same  rule  should  apply  to  the  respondent  too. 

California  law  is  even  more  rigorous  than  federal 
law  on  this  point.  In  Thompson  v.  B.  F.  Goodrich 
Co.,  48  Cal.  App.  2d  723,  120  P.  2d  693  (1942),  to 
the  contention  that  the  trial  court  erred  in  excluding 
evidence  that  nobody  had  ever  fallen  over  a  platform, 
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the  court  said,  ''Even  though  it  be  held  in  some  juris- 
dictions that  such  evidence  is  admissible,  the  rule 
has  not  been  adopted  in  California."  120  P.  2d  at 
696,  citing  Carty  v.  Boeseke-Dawe  Co.,  2  Cal.  App. 
646,  84  Pac.  267  (1906),  and  Sheehan  v.  Hammond, 
2  Cal.  App.  371,  84  Pac.  340  (1906).  See  also  Miirphij 
V.  Lake  County,  106  Cal.  App.  2d  61,  234  P.  2d  712 
(1951). 

It  is  evident  that  in  the  few  instances  Avhere  evi- 
dence of  the  lack  of  previous  accidents  is  admissible, 
there  must  first  be  established  a  fixed  or  permanent 
situation.  The  temporary  nature  of  the  rug  instal- 
lation, though,  was  important  to  appellant's  case. 
There  was  nothing  fixed  or  permanent  about  the  rug 
installation.  Appellees'  own  witnesses  bolster  appel- 
lant's case  on  this  issue.  [R.  158,  162,  166,  187.]  We 
are  not  dealing  mth  a  sidewalk,  a  building,  or  a 
machine.  What  is  in  issue  is  a  rug  which  responds 
to  weather  conditions,  to  traverse,  to  disturl^ances  by 
the  shoes  of  travelers — and  as  a  consequence  changes 
in  condition  depending  on  a  variety  of  stimuli  and 
occurrences.  Testimony  as  to  its  condition  in  Janu- 
ary, 1959  (the  time  of  trial),  when  the  accident  oc- 
curred in  August,  1957,  or  the  absence  of  accidents 
in  years  prior  to  or  after  1957  was  highly  improper 
and  could  only  erroneously  reflect  on  the  condition  of 
the  carpet  at  the  time  of  the  accident.  Significantly, 
Mr.  Yosiph's  inspection  of  the  rug  prior  to  trial  was 
for  the  purpose  of  evaluating,  with  the  aid  of  the 
photographic  exhibits,  the  condition  and  safety  of  the 
carpet  installation  in  August,  1957. 
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Not  only  was  this  harmful  and  self-serving  testi- 
mony erroneously  admitted;  permitting  appellees  to 
call  the  carpet  safe  while  denying  aj^pellant  any  op- 
portunity to  testify  about  it  for  even  her  limited 
purpose  is  a  manifest  unfairness  which  in  itself  de- 
prived appellant  of  a  fair  trial. 


III. 


THE  COURT  BELOW  ERRED  IN  PERMITTING  APPELLEES  TO 
AMEND  THEIR  PLEADING  NEAR  THE  CONCLUSION  OF  THE 
TRIAL. 

Appellees'  witness  Hoffer  testified  near  the  end  of  the 
trial  that  the  Maurice  Hotel  was  not  owned  or  oper- 
ated by  appellee  Western  Hotels,  Inc.,  despite  appel- 
lees' contrary  pleading  in  their  answer.  A  motion  to 
amend  the  pleadings  was  then  made  by  appellees'  at- 
torney and  granted  over  objection.  [R.  175-176.]  Here 
the  appellees  late  in  the  trial  opened  an  issue  that 
had  been  undisputed  and  uncontested,  and  in  fact 
admitted.  A]3pellant  could  not  under  these  circum- 
stances investigate  or  contest  the  new  and  surprising 
claim  of  Western  Hotels,  Inc. 

Rule  15(b),  F.R.C.P.,  provides  that  amendments 
to  conform  to  the  evidence  may  be  granted  only  with 
respect  to  ''issues  not  raised  by  the  pleadings  [which] 
are  tried  by  express  or  implied  consent  of  the  par- 
ties." Here  there  was  no  consent;  there  was  an  ob- 
jection. Thus  it  was  a  clear  abuse  of  discretion  to 
permit  Western  Hotels  to  amend  its  pleading  as  it 
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did.  See  3  Moore,  Federal  Practice  15.13  at  pp.  847- 
848  (2d  ed.  1948).  The  answer  had  justifiably  re- 
lieved appellant  from  in  any  way  investigating  the 
affiliation  of  Western  Hotels,  Inc.,  with  the  Maurice 
Hotel  further.  One  of  the  main  purposes  of  plead- 
ings is  to  limit  trial  issues  so  that  time,  effort  and 
money  are  not  wasted  on  matters  about  which  there 
is  no  dispute.  Thus,  in  Clieffey  v.  Pennsylvania  B. 
Co.,  79  F.  Supp.  252  (E.D.  Pa.  1948),  the  court 
granted  a  new  trial  where  plaintiff  was  permitted  to 
amend  her  pleadings  to  allege  a  separate  ground  for 
negligence,  as  she  was  about  to  rest  her  case.  The 
court  said: 

"Of  course,  plaintiff  can  move  to  amend  to 
conform  to  the  proof  offered  at  the  trial.  Here, 
however,  defendant  objected  to  the  amendment  at 
such  a  'late  hour'  in  the  proceedings,  defendant 
having  had  no  warning  or  notice  that  it  would  be 
obliged  to  meet  such  a  question.  ..."  Id.  at  259. 

Despite  the  fact  that  defendant  there  "did  not 
press  his  plea  of  surprise  and  request  a  continuance, ' ' 
id.  at  260,  the  court  viewed  the  amendment  to  be  so 
prejudicial  to  defendant's  proper  conduct  of  its  case 
as  to  warrant  a  new  trial;  and  the  Supreme  Court 
stated  in  Mtahall  v.  Keenan,  85  U.S.  342,  350  (1873), 
"if  there  were  surprise,  the  only  remedy  for  it  was  a 
motion  for  a  new  trial."  Here  there  was  material 
prejudice  and  obvious  unfairness  in  the  District 
Court's  ruling,  which  did  not  permit  appellant  an  op- 
portunity to  "make  preparation  to  meet  the  changed 
situation"  Smith  v.  White,  48  F.  Supp.  554,  557  (E.D. 
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Mo.  1942),  despite  her  plea  that  she  ''wasn't  prepared 
to  meet  this  issue".  [R.  176.] 


TV. 


THE  COURT'S  CONDUCT  DURING  THE  TRIAL  UNFAIRLY 
PREJUDICED  APPELLANT'S  CASE. 

Appellant  established  by  the  witness  Marshall  that 
service  of  process  could  not  be  effected  on  Mr.  Loh- 
man,  Avho  had  photographed  certain  pictures  in  evi- 
dence. [R.  103-05.]  On  cross-examination,  over  ob- 
jection, appellees'  counsel  was  permitted  to  address 
the  following  statement  to  the  witness : 

"Well,  let  me  give  it  [Lohman's  telephone  num- 
ber] to  you.  Yon  can  call  him.  He  is  there  any 
time  you  want  to  call  him  and  so  is  his  wife.  If 
you  really  wanted  him  you  could  go  down  and 
get  him  right  now.  The  telephone  number  is 
Juno  3-9696.  Do  you  want  to  make  a  note  of  it?" 
[R.  107.] 

The  court  overruled  plaintiff's  objection  to  this  re- 
markable "question"  and  said  to  her  counsel  that 
"we  don't  tolerate  that  sort  of  argument."    [R.  107.] 

Unquestionably,  counsel's  testimony  was  highly  im- 
proper. It  was  indefensible  for  the  court  not  only  to 
permit  such  testimony,  but  particularly,  to  inform 
appellant's  counsel,  in  the  presence  of  the  jury,  that 
objection  to  it  would  not  be  tolerated. 

It  can  readily  be  seen  that  the  jury  would  be  heavily 
influenced  in  favor  of  appellees'  counsel  who  had 
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clearly  won  the  favor  of  the  court.  Appellant  realis- 
tically had  no  opportunity  to  submit  her  case  to  an  im- 
partial jury.  This  episode,  occurring  in  connection 
with  a  minor  point  in  the  trial,  is  singled  out  to  show 
that  before  the  jury  appellees  were  consistently  given 
preferred,  and  wrongfully  preferred,  treatment  over 
appellant  by  the  trial  court.  See  also,  e.g.,  R.  82,  104- 
105,  117-119,  121-122,  179-180,  183-184. 

In  Quercia  v.  United  States,  289  U.S.  466  (1933), 
where  the  trial  judge  commented  on  the  credibility  of 
a  witness,  the  Court  found  prejudicial  error  and  or- 
dered the  judgment  reversed.  The  Court  pointed  out 
that  the  'influence  of  the  trial  judge  on  the  jury  ^is 
necessarily  and  properly  of  great  weight'  and  'his 
lightest  word  or  intimation  is  received  with  deference, 
and  may  prove  controlling.'  "  Id.  at  470.  And  in 
Sprinkle  v.  Davis,  111  F.  2d  925  (4th  Cir.  1940), 
prejudicial  error  was  found  where  a  court  instructed 
counsel  to  be  fair  and  not  attempt  to  mislead  the  jury 
when  counsel  asked  a  witness  why  he  had  not  testified 
on  a  certain  point  at  a  former  trial.  Application  of 
the  spirit  and  letter  of  these  cases  warrants  reversal 
in  this  case. 


V. 

THE  TRIAL  COURT'S  CHARGE  WAS  TOO  GENERAL. 

The  trial  court's  charge  on  negligence  covered  some 
20  lines  of  the  record  [R.  204] ;  the  charge  on  con- 
tributory negligence  took  about  seven  printed  lines 
[R.  205] ;  and  there  were  about  ten  more  lines  about 
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appellant's  status  as  an  invitee  [R.  211].  These 
portions  of  the  charge  are  proper  as  general  state- 
ments of  law,  but  they  did  not  aid  the  jury  sufficiently 
in  coming  to  grips  with  the  facts  presented  by  the  evi- 
dence in  the  case. 

We  had  requested  the  court  to  charge  particularly 
on  lack  of  contributory  negligence  in  the  face  of 
unanticipated  danger,  failure  to  observe  an  obvious 
danger,  and  the  assumption  that  one's  way  is  clear. 
[R.  199,  214-215.]  These  instructions  [R.  14-15]  were 
taken  nearly  verbatim  from  the  very  recent  case  of 
Laird  v.  T.  W.  Mather,  Inc.,  51  Cal.  2d  210.  They 
were  unquestionably  correct  and  related  to  the  evi- 
dence, but  they  were  refused  because  the  court  would 
not — and  did  not — charge  anything  "that  specific" 
[R.  198].  ^ 

Appellant  had  the  right  to  a  full  charge  which  dealt 
with  the  concrete  issues  raised  by  the  evidence,  rather 
than  to  a  mere  general  statement  of  only  the  most  basic 
legal  propositions.  As  this  court  said  in  reversing 
a  judgment  in  Woodtvorkers  Tool  Wo7'ks  v.  Byrne, 
191  F.  2d  667,  675-676,  "The  learned  trial  judge  called 
attention  to  the  pertinent  doctrine  of  inspection  but 
did  not  charge  in  terms  of  the  Escola  case  .  .  .  He  did 
not  charge  the  jury  as  to  the  conditions  under  which 
X-ray  examinations  would  have  been  justified  or  re- 
quired .  .  .  [etc.]"  Or  see  Southern  Pac.  Co.  v. 
Guthrie,  180  F.  2d  295,  301  (C.A.  9th,  1949,  op.  adh. 
to,  186  F.  2d  926,  cert.  den.  341  U.S.  904)  :  "If  a  judge 
states  the  law  incorrectly,  or  refuses  to  state  it  at  all. 
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on  a  point  material  to  the  issue,  the  party  aggrieved 
will  be  entitled  to  a  new  trial."  [Emphasis  added.] 
This  is  plainly  what  occurred  here.  A  charge  too 
general  in  terms,  or  which  does  not  relate  itself  to  the 
facts  in  evidence,  is  inadequate  to  inform  the  jury. 
See  88  C.J.  2d  Trials,  §§379b  and  386.  The  court's 
overly  casual  and  incomplete  charge  in  this  case  did 
not  enlighten  the  jury  as  to  what  Mrs.  Cohen,  passing 
through  the  hotel  lobby,  could  take  for  granted  with- 
out being  contributorily  negligent.  This  was  impor- 
tant error. 


VI. 

THE  INSTRUCTIONS  ACTIVELY  JVnSLED  THE  JURY. 

Juries  react  to  statements  concerning  insurance  in 
negligence  actions.  The  law  of  evidence  has  responded 
to  such  reaction:  e^ddence  may  not  be  admitted  as  to 
the  pecuniary  status  of  defendants.  The  prejudicial 
nature  of  such  evidence  has  been  noted  by  state  and 
federal  courts.  See  e.g.,  The  Kearney,  3  F.  Supp.  718 
(E.D.  N.Y.  1933) ;  Crawford  v.  Alioto,  105  Cal.  App. 
2d  45,  233  P.2d  148  (1951)  ;  Pierce  v.  United  Gas  d 
Electric  Co.,  161  Cal.  176,  118  Pac.  700  (1911)  ;  Roche 
V.  Llewellyn  Iron  Wo7^ks  Co.,  140  Cal.  563,  74  Pac. 
147  (1903).  The  sensitivity  of  the  jury  to  matters  of 
insurance  in  negligence  actions  requires  a  court  to 
exercise  caution  to  prevent  such  issues  from  coming 
improperly  before  the  jury.  See  Quercia  v.  United 
States,  supra.  Thus  certain  misleading  phraseology 
of  the  court  in  instructing  the  jury  possesses  a  sig- 
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nificance  and  an  influence  subtly  damaging  to  appel- 
lant's case.  Specifically,  the  court  charged  that  the 
appellees  were  "not  insurers,  they  don't  carry  that 
kind  of  legal  responsibility."  [R.  204.]  Any  lawyer 
will  appreciate  that  the  court,  quite  correctly,  was 
speaking  of  the  scope  of  appellees'  legal  duty,  rather 
than  on  the  question  whether  they  did  not  carry,  or 
were  ever  excused  from  cariying,  casualty  or  liabil- 
ity insurance ;  and  it  was  for  that  reason  that  coimsel 
failed  to  object.  However,  the  jury  had  no  reason  to 
be  familiar  with  this  special  lawyers'  meaning  of  'in- 
surers", and  could  hardly  help  but  be  seriously  con- 
fused and  prejudiced  by  this  unfortunate  formulation. 
If  references  to  insurance  are  to  be  kept  out  of  cas- 
ualty litigation,  care  must  be  taken  to  avoid  their 
inadvertent  and  greatly  misleading  inclusion  in  this 
manner,  so  that  laymen  will  properly  understand  the 
language  of  lawyers  and  judges. 


CONCLUSION. 

This  court  knows  as  well  as  we  do  that  tripping 
cases  are  hard  cases  for  plaintiffs  to  win.  Plain- 
tiffs should,  however,  be  entitled  to  a  fair  chance  at 
their  goal.  Here  the  plaintiff-appellant's  opportunity 
to  reach  the  jury  was  destroyed  by  the  exclusion  of 
her  proper  expert  testimony,  by  many  inconsistent  and 
improper  rulings  on  evidence  in  favor  of  appellees,  by 
the  court's  unwarranted  and  belittling  rulings  and 
comments  during  the  trial,  and  by  a  too  limited  and 
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prejudicial  charge.  So  that  plaintiff  may  have  a  fair 
trial,  it  is  prayed  that  the  judgment  be  reversed  and  a 
new  trial  granted. 

Dated,  October  7, 1959. 

Respectfully  submitted. 
Freed  &  Freed, 
Kurt  W.  Melchior, 
Barry  Sidman", 

Attorneys  for  Appellant. 

Strasser,  Spiegelberg,  Fried  &  Frank, 
Of  Counsel. 
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No.  16,455 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Lucy  K.  Cohen, 

Appellant, 

vs. 

Wester:?^  Hotels,  Inc.,  and 
E.  B.  DeGolia, 

Appellees. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

BRIEF  FOR  APPELLEES. 


STATEMENT  OF  THE  CASE. 
On  the  morning  of  August  14,  1957,  appellant,  Mrs. 
Lucy  K.  Cohen,  who  had  been  an  overnight  guest  at 
appellee's  Maurice  Hotel,  proceeded,  accompanied  by 
her  daughter,  across  the  lobby  of  the  hotel  toward  a 
taxi  waiting  for  her  in  front  of  the  hotel.  While  walk- 
ing across  the  lobby,  she  tripped  and  fell,  injuring 
her  knee. 

Appellant  contended  that  she  tripped  on  a  rug  in 
the  lobby  and  charged  appellee  with  negligent  place- 
ment of  the  rug.  Her  theory  of  liability  was  that 


api^ellee  was  negligent  in  maintaining  a  hazardous 
and  unsafe  condition  by  permitting  a  wrinkle  in  the 
rug.  Appellant  further  contended  that  she  was  not 
contributorily  negligent  in  failing  to  see  the  11  foot 
by  31  foot  rug  or  by  failing  to  see  the  wrinkle  if  any 
existed. 

Appellant  presented  and  qualified  an  expert  wit- 
ness and  sought  to  introduce  his  opinion  as  to  proper 
and  safe  manner  of  placing  a  rug  on  a  floor.  This 
opinion  evidence  was  properly  rejected  by  the  court 
on  the  ground  that  the  proper  manner  of  placing  a 
rug  on  a  floor  was  within  the  knowledge  of  the 
average  juryman  and  hence  not  a  proper  subject  for 
expert  testimony.  Appellee  offered  no  expert  or  in- 
expert opinion  on  the  proper  way  to  lay  a  rug,  but 
rather  introduced  evidence  showing  that  no  wrinkle 
existed  and  that  appellant  was  contributorily  negli- 
gent in  failing  to  see  the  rug. 

When  evidence  was  introduced  showing  that 
Western  Hotels,  Inc.,  had  no  interest  of  any  kind  in 
the  Maurice  Hotel  and  that  the  Maurice  Hotel  was 
solely  owned  by  appellee,  E.  B.  DeGolia,  the  court 
properly  permitted  an  amendment  of  the  pleadings 
to  drop  Western  Hotels,  Inc.,  as  a  party  defendant. 
The  jury  was  fully  and  adequately  instructed,  and 
returned  a  verdict  for  appellee. 


RULINGS  OF  THE  COURT  BELOW. 

1.     The  court  did  not  rule  that  appellant's  expert 
witness  was  not  qualified  or  that  he  could  not  render 


an  opinion  on  a  proper  subject  of  expert  testimony. 
The  ruling  was  rather  that  he  could  not  express  an 
an  opinion  as  to  the  proper  and  safe  way  to  place  a 
rug  on  a  floor  since  this  was  a  subject  within  the 
knowledge  of  the  ordinary  juryman  and  hence  not 
a  proper  subject  of  expert  testimony. 

Out  of  hearing  of  the  jury  the  court  discussed  the 
proposed  expert  opinion  extensively  with  counsel  (R. 
66-76).  At  the  close  of  this  discussion,  the  court  sum- 
marized the  ruling,  stating: 

^'The  Court.  He  can  testify  to  what  he  saw  as 
he  saw  it  at  the  time  and  place  in  question.  He 
can  look  at  these  photographs  and  I  don't  see 
how  he  is  going  to  help  you  with  those  and  tell 
us  what  he  sees  there  ..."  (R.  73-74) 

The  court  further  stated: 

"The  Court.  He  may  be  an  expert  in  rug 
texture,  that  sort  of  business,  and  I  am  not  pro- 
hibiting him  from  testifying  about  that,  but  if 
you  want  to  ask  if  this  is  a  safe  or  unsafe  situ- 
ation, I  say  to  you,  that  is  not  a  proper  subject 
for  expert  testimony."  (R.  75) 

As  indicated  in  this  ruling  appellant's  expert  was 
permitted  to  express  various  opinions  on  rugs.  For 
example, 

"Q.  (By  Mr.  Melchoir)  Not  this  rug,  but 
Chinese  rugs  in  general,  how  they  lie  and  are 
are  placed  on  floors. 

A.  Well,  I  would  use  the  word  'experience' 
because  I  have  confidence  in  myself  to  under- 
stand the  word  'experience'.  My  experience 
teaches  me  the  rug  should  have  a  pad."    (R.  79) 


*'Q.  (By  Mr.  Melchoir.)  Mr.  Yosiph,  what  is 
a  foam  rubber  pad? 

A.  There  are  several  kinds  of  foam  rubber.  I 
could  tell  by  the  way  the  term  is  applied  to  them. 
For  instance,  foam  rubber,  sponge  rubber,  solid 
rubber,  and  there  are  some  pads  are  rubberized 
rubber ;  they  are  not  100  per  cent  rubber,  so  there 
are  these  different  types  of  rubber  pads  used  on 
the  market  in  my  shop  as  well  as  any  other 
shop." 

It  is  apparent  that  the  witness  was  permitted  to 
testify  on  general  rug  weave  and  rug  qualities  and 
that  he  was  only  prohibited  from  stating  an  opinion 
as  to  how  to  place  a  rug  on  a  floor. 

An  objection  to  a  hypothetical  question  inquiring 
into  the  adhesion  properties  of  a  rug  when  a  person 
weighing  150  poiuids  walks  across  it  was  also  sus- 
tained (R.  92).  The  basis  of  this  ruling  is  clear  since 
the  witness  himself  testified  that  he  had  no  experi- 
ence with  adhesive  tests  or  with  adhesive  properties 
of  rugs. 

''Q.  Did  you  ever  make  any  tests  about  rugs 
lying  on  the  floor? 

A.  Your  Honor,  may  I  say  just  one  word  in 
reference  to  the  word  'test'  and  to  the  word  'ad- 
hesive'? These  are  two  scientific  words.  I  don't 
want  to  be  involved  in  them.  Why  don't  we  talk 
plain  English?  Put  the  pad  and  put  the  rug  on 
top  of  the  pad?  That  is  the  question  to  be  dis- 
cussed. Adhesive  tests,  I  am  not  a  laboratory." 

The  soundness  of  this  ruling  appears  to  be  too  clear 
to  be  called  into  question. 
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Despite  the  obscuration  attempted  in  appellant's 
brief,  the  basic  ruling  seems  plain.  The  admittedly 
qualified  expert  of  appellant  was  not  permitted  to 
testify  to  a  matter  within  the  knowledge  of  the  ordin- 
ary juryraan. 

2.  The  testimony  of  Mr.  Hoffer,  the  manager  of 
the  Maurice  Hotel,  was  not  opinion  evidence  and  was 
properly  admitted. 

Mr.  Hoffer  testified  that  in  the  12  years  in  which 
the  rug  had  been  on  the  floor  of  the  lobby  of  the  hotel, 
there  had  been  no  prior  accidents.  This  was  proper 
evidence,  but  even  assimiing  that  there  were  grounds 
for  objection,  no  objection  was  made.  Appellant  has 
implied  on  page  6  of  her  brief  and  stated  on  page  25 
of  her  brief  that  this  evidence  of  no  prior  accidents 
was  objected  to.  It  is  submitted  that  this  is  a  plain 
misstatement  of  the  record.  The  record  states: 

''Q.  Has  anyone  else  ever  fallen  and  present- 
ed a  claim  as  a  result  of  those  rugs? 

A.  In  the  15  years  I  have  been,  12  years  the 
rugs  have  been  laid,  never  any  problem. 

Q.  What  is  the  condition  of  the  rug  at  the 
present  time? 

Mr.  Melchoir.    I  object. 

The  Witness.     It  is  in  good  shape. 

The  Court.  Well,  the  objection  is  overruled. 
It's  in  good  shape — of  course,  the  basis  of  your 
objection,  Mr.  Melchoir,  is  that  it  is  not  material 
because  it  isn't  at  the  time  of  the  accident.  Now, 
I  would  like  the  jury  to  understand  the  basis  of 
my  ruling.  The  basis  of  my  ruling  is  that  if  that 
is  the  same  rug  and  it  is  in  good  shape,  the  fair 


inference  can  be  drawn  that  at  the  time  of  the 
accident  it  was  in  good  shape."  (R.  183-184.) 

It  seems  apparent  that  the  objection  was  not  to  the 
evidence  that  there  had  been  no  prior  accidents,  but 
rather  to  the  testimony  as  to  the  condition  of  the  rug. 
The  record  further  shows  that  prior  to  the  unobjected 
to  statement  by  Mr.  Hoffer  that  there  had  been  no 
prior  accidents,  the  same  testimony  was  elicited  from 
Richard  S.  Carter,  a  bellman  at  the  hotel.  Mr.  Carter 
testified  as  follows: 

''Q.     Have  you  ever  seen  anyone  or  known  of 
anyone  falling  in  the  lobby  before? 
A.    No."  (R.  157.) 

He  further  testified: 

"Q.  Nobody  ever  fell,  did  they,  as  a  result  of 
catching  their  heels  until  this  happened? 

A.  No,  no.  Sometimes  when  there  was  a  little 
rain  or  something,  it  would  curl  up  a  little.  Why, 
a  time  or  two  I  have  seen  a  man  walk  across  it, 
but  I  have  never  seen  a  woman  catch  her  high 
heel  on  it  at  all."  (R.  166.) 

This  testimony  was  admitted  without  objection. 

The  basis  of  the  ruling  that  Mr.  Hoffer's  testimony 
that  the  rug  at  the  time  of  the  trial  was  in  good  con- 
dition was  well  stated  by  the  court  and  needs  no  fur- 
ther amplification.  It  is  clearly  not  a  matter  of  expert 
testimony.  The  witness  saw  the  rug  and  reported  to 
the  jury  what  he  saw.  It  is  noted  that  the  court  ex- 
tended to  appellant's  witness  Yosiph  the  same  oppor- 
tunity. 


"The  Court.  He  can  testify  to  what  he  saw  as 
he  saw  it  at  the  time  and  place  in  question." 
(R.  78.) 

Appellant,  however,  did  not  see  fit  to  ask  her  wit- 
ness what  the  condition  of  the  rug  was  at  the  time  he 
observed  it. 

Mr.  Hoffer  did  not  express  an  opinion,  expert  or 
otherwise,  as  to  the  proper  way  to  lay  a  rug.  The 
question  to  which  Mr.  Hoffer  responded  was  simple 
and  called  for  a  direct  observation. 

"Q.  Now,  do  the  pads  come  out  completely 
out  to  the  edge  or  side  edge  of  the  rug?"  (R. 
179.) 

Mr.  Hoffer  answered  the  question,  but  also  digressed 
and  stated  why  he,  as  manager,  had  not  placed  the 
pad  out  to  the  edge  of  the  rug. 

"A.  No,  the  pad  does  not  come  out  to  the 
edge  of  the  rug.  If  they  did,  it  would  be  all 
wrong.  You  have  to  allow  for  the  drop  of  the  rug 
to  come  down,  depending  on  the  thickness  of  the 
rug.  Why,  you've  got  to  cut  your  pad  further  back 
so  that  you  will  allow  a  contour  to  it  and  depend- 
ing on  the  thickness  of  your  padding,  if  you  use  a 
40  ounce  felt  rubber,  or  other  equipment,  it  has  to 
have  a  certain  spread."  (R.  179.) 

This  was  clearly  not  an  expression  of  expert  opinion, 
nor  was  it  underlined  and  dignified  as  expert  opinion. 
It  is  simply  the  manager  of  the  hotel  stating  why  he 
was  motivated  to  place  the  rug  in  the  way  he  did.  Of 
course  it  might  be  objected  that  the  rug  was  placed 
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the  way  it  was  and  that  his  reasons  for  doing  so  are 
irrelevant.  However,  this  testimony  was  not  objected 
to  on  the  ground  of  irrelevancy,  but  rather  on  the 
ground  that  it  was  not  the  proper  subject  matter  of 
expert  testimony.  Since  Mr.  Hoffer  was  not  put  for- 
ward as  an  expert  on  rugs  by  appellee  and  was  not 
offering  an  expert  opinion  or  any  kind  of  an  opinion, 
the  objection  was  clearly  without  merit.  It  has  long 
been  held  that  an  objection  must  state  the  proper 
grounds. 

Appellant,  throughout  her  brief,  has  repeatedly  at- 
tempted to  mislead  the  court  by  an  alleged  contrast 
between  the  admission  of  the  hotel  manager's  state- 
ment as  to  why  he  laid  the  rug  the  way  he  did  and 
the  rejection  of  appellant's  expert  opinion  on  how  to 
lay  a  rug  and  in  so  doing  has  attempted  to  impugn 
the  impartiality  of  the  court  below.  The  record,  how- 
ever, reveals  this  as  a  tactic  to  obscure  the  plain  rul- 
ing of  the  court  below  that  expert  opinion  on  how  to 
lay  a  rug  on  a  floor  is  not  a  proper  subject  for  expert 
testimony. 

3.  The  court  below  gave  appellant  a  fair  and  im- 
partial hearing  and  assisted  appellant  in  the  pre- 
sentation of  her  case. 

Some  of  the  rulings  favoring  appellant  are  indi- 
cated in  the  record  on  appeal  at  pages  83,  85,  182,  104. 
When  appellant  was  unable  to  elicit  testimony  from 
her  expert  witness,  Yosiph,  concerning  his  qualifica- 
tions, the  court  came  to  appellant's  assistance  and 
aided  her  in  direct  examination  (R.  80,  R.  124). 


The  court's  mild  rebuke  to  appellant — "We  don't 
tolerate  that  kind  of  argiunent."  (R.  107)  was  amply 
justified  in  furtherance  of  the  orderly  administration 
of  justice.  Appellant  had  introduced  as  a  witness  a 
process  server  who  testified  that  he  had  attempted  to 
locate  a  photographer  who  had  taken  pictures  of  the 
hotel  lobby  and  that  he  had  been  unable  to  locate  the 
photographer.  Although  this  testimony  appeared  to 
be  irrelevant,  the  court  allowed  appellant  to  proceed. 
On  cross-examination,  appellee  asked  the  witness  if 
he  had  the  telephone  niunber  of  the  photographer 
that  he  had  attempted  to  serve,  and,  when  he  replied 
that  he  had  not,  appellee's  counsel  gave  him  the 
phone  number.  Appellant  then  stated: 

"Mr.  Melchoir.  There  is  no  proof  that  coun- 
sel has  given  this  witness  the  right  telephone 
number. 

The  Court.  The  objection  is  overruled.  We 
don't  tolerate  that  sort  of  argument." 

4.  The  court  properly  and  fully  instructed  the 
jury  on  the  elements  of  negligence  and  contributory 
negligence  and  was  fully  justified  in  rejecting  the 
argumentative  instructions  called  for  by  appellant. 


SUMMARY  OP  ARGUMENT. 

The  issues  on  appeal  are  of  course  not  the  negli- 
gence of  appellee  or  the  contributory  negligence  of 
appellant,  but  rather  the  propriety  of  the  rulings  and 
instructions  of  the  court  below. 
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The  first  issue  is :  Was  it  an  abuse  of  discretion  for 
the  trial  court  to  rule  that  the  proper  method  of 
placing  a  rug  on  a  floor  is  a  matter  of  common  know- 
ledge and  hence  not  a  proper  subject  for  expert 
opinion?  Appellant  relies  heavily  on  Rule  43(a),  Fed- 
eral Rules  of  Civil  Procedure  and  dwells  upon  the 
court's  statement  that  it  was  not  a  state  court  of  Cali- 
fornia. There  seems  little  doubt  that  Rule  43(a)  is 
to  be  taken  according  to  its  plain  language  and  that 
it  calls  for  the  law  which  favors  admission.  However, 
law  of  either  jurisdiction  rejects  the  testimony  pre- 
sented by  appellant  and  hence  it  is  both  impossible 
and  inconsequential  to  determine  which  law  should 
be  applied. 

The  second  issue  is:  whether  objections  to  the  ad- 
mission of  evidence  not  properly  made  at  the  time 
of  trial  may  be  raised  for  the  first  time  on  appeal. 
As  previously  indicated  the  objection  to  testimony 
concerning  the  absence  of  prior  accidents  which  ap- 
pellant now  urges  on  the  court,  was  not  made  at  the 
time  of  trial  and  the  objection  to  the  hotel  manager's 
unsolicited  remark  as  to  his  purpose  in  laying  the 
rug  the  way  he  did,  was  not  made  on  the  proper 
gTound  of  irrelevancy. 

The  purportedly  paradoxical  admission  of  testi- 
mony by  the  hotel  manager  as  to  why  he  laid  the  rug 
the  way  he  did  and  the  rejection  of  the  opinion  of 
Yosiph  as  to  the  safety  of  the  rug  is  a  paradox  only 
to  appellant  and  clearly  involve  unrelated  problems. 

The  admission  of  the  hotel  manager's  testimony  as 
to  the  condition  of  the  rug  at  the  date  of  the  trial 
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was  admittedly  objected  to,  and  appellant  makes 
much  of  the  irrelevancy  of  this  testimony  on  the 
ground  of  the  impermanency  of  the  rug  installation. 
This  position  might  have  merit  if  the  testimony  that 
the  rug  was  in  good  condition  related  to  whether  or 
not  the  rug  had  had  wrinkles,  which  might  or  might 
not  be  permanent,  but  the  gist  of  the  testimony  was 
rather  that  the  rug  was  in  good  condition  in  the  sense 
of  not  being  scarred  or  worn,  hence  it  would  appear 
reasonable  that  if  it  was  not  scarred  or  worn  at  the 
time  of  trial,  it  was  also  not  scarred  or  worn  at  the 
prior  time  of  the  accident. 

The  third  issue  presented  is  whether  or  not  it  was 
error  for  the  court  to  permit  appellee  to  amend  his 
pleading  and  to  dismiss  as  defendant  a  party  who 
was  shown  by  the  evidence  to  have  no  connection 
with  the  litigation.  Whether  or  not  Western  Hotels, 
Inc.,  was  an  additional  defendant  was  of  no  conse- 
quence to  appellant  in  the  presentation  of  her  case 
and  is  certainly  of  no  consequence  now  in  view  of 
the  result.  The  prejudice  to  appellant  is  hard  to 
imagine  and  is  in  fact  non-existent. 

The  fourth  issue  presented  is  whether  or  not  a 
court  is  required  to  give  argumentative  instructions 
submitted  by  the  parties. 

The  fifth  issue  presented  is  whether  or  not  it  was 
proper  for  the  court  to  use  the  term  "insurers"  when 
the  meaning  and  use  of  the  term  was  fully  and  ade- 
quately explained. 
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ARGUMENT. 

I.  THE  OPINION  OF  YOSIPH  ON  HOW  TO  LAY  A  RUG  PROP- 
ERLY ON  A  FLOOR  WAS  PROPERLY  EXCLUDED  UNDER 
EITHER  FEDERAL  LAW  OR  CALIFORNIA  LAW. 

The  recent  case  of  Duff  v.  Page,  249  Fed.  2d  137, 
decided  by  this  court  in  1957  is  virtually  on  all  fours 
with  the  present  litigation.  In  Duff,  the  opinion  of 
the  operator  of  a  towing  truck  as  to  the  proper  man- 
ner to  remove  an  automobile  and  a  trailer  from  a 
snowbank  without  placing  the  wrecker  on  the  high- 
way was  held  to  have  been  properly  rejected.  The 
court  stated  at  page  140: 

"Expert  testimony  is  appropriate  when  the  fac- 
tual issue  is  one  which  jurors  would  not  ordi- 
narily be  able  to  determine  without  technical 
assistance. ' ' 

And  further: 

"It  is  for  the  trial  court  in  the  exercise  of  a 
sound  discretion  to  determine  whether  expert 
testimony  is  appropriate  under  the  particular 
circumstances  of  the  case." 

The  concurring  opinion  needs  no  further  emphasis. 

A.  Under  Federal  Law  the  opmion  of  Yosiph  on  lajdng  the  rug 
was  inadmissible. 

Despite  appellant's  argument  to  the  contrary,  it 
seems  apparent  that  under  the  federal  cases  Yosiph 's 
opinion  as  to  the  safety  of  the  rug  must  be  considered 
an  opinion  relating  to  facts  within  the  knowledge  of 
an  ordinary  person  and  hence  inadmissible. 

A  review  of  the  authorities  cited  by  appellant 
serves  as  ample  indication  of  the  weakness  of  her 
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position.  In  Garford  Triickmg  Corporation  v.  Mann, 
163  Fed.  2d  71  (1st  Cir.  1947)  cited  on  page  20  of 
Appellant's  Brief,  no  expert  testimony  was  intro- 
duced or  considered  in  the  opinion.  In  Peoples  Gas 
Company  of  Kentucky  v.  Fitzgerald,  188  Fed.  2d  198 
(6th  Cir.  1951)  cited  on  page  20  of  Appellant's  Brief, 
appellant  stated  that  the  service  manager  of  a  gas 
company  was  allowed  to  give  his  opinion  as  to  the 
cause  of  an  explosion.  This  is  not  a  correct  reading 
of  the  case.  The  qualifications  or  identity  of  the  ex- 
pert witness  were  not  made  clear  in  the  opinion  and 
there  is  no  indication  that  it  was  Grow,  the  service 
manager,  who  testified.  In  Builders  Steel  Company  v. 
C.  I.  R.,  179  Fed.  2d  377  (8th  Cir.  1950),  page  21  of 
Appellant's  Brief,  the  case  was  tried  before  a  court 
without  a  jury.  In  Detroit  T  id;  I.  R.  Co.  v.  Banning, 
173  Fed.  2d  752  (6th  Cir.  1949),  page  21,  Appellant's 
Brief,  the  expert  testimony  improperly  excluded  was 
the  opinion  of  a  conductor  and  an  engineer  as  to  the 
normal  method  of  switching  railroad  cars.  The  court 
stated  at  page  756: 

"The  proper  operation  of  a  railroad  involves  a 
combination  of  factors  not  within  the  knowledge 
of  the  average  juryman." 

The  only  comment  that  needs  to  be  made  is  that 
everyone  owns  a  rug,  not  everyone  owns  a  railroad. 

In  Een  v.  Consolidated  Freightways,  220  Fed.  2d 
82  (8th  Cir.  1955,  page  21,  Appellant's  Brief,  the 
testimony  admitted  was  that  of  a  deputy  sheriff 
who  had  observed  the  position  of  vehicles  after  col- 
lision and  was  permitted  to  give  his  opinion  as  to  the 
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point  of  impact.  This  would  admittedly  be  a  holding 
in  favor  of  appellant's  position  if  it  were  not  for  the 
fact  that  the  court  stated  that  the  expert  opinion  was 
improper  since  it  concerned  a  subject  within  the  aver- 
age man's  knowledge,  but  that  the  otherwise  valid 
objection  was  waived  by  a  failure  to  make  a  proper 
objection  to  the  opinion  testimony  at  the  time  it  was 
offered. 

In  New  York  Life  Insurance  Company  v.  Wolf(e), 
85  Fed.  2d  182  (8th  Cir.  1936),  page  21,  Appellant's 
Brief,  the  court  actually  reversed  the  verdict  below 
on  the  ground  of  the  improper  admission  of  expert 
opinion.  The  suit  was  on  a  life  insurance  policy  on 
which  there  was  an  admitted  misrepresentation  in  the 
application.  The  defense  to  the  misrepresentation  by 
the  plaintiff  was  that  a  legible  copy  of  the  applica- 
tion was  not  attached  to  the  policy  as  required  by 
South  Dakota  Law.  Two  doctors,  eye,  ear  and  nose 
specialists,  were  permitted  to  testify  that  in  their 
opinion,  a  normal  person  could  not  read  the  print  in 
the  reduced  size  photostatic  copy.  This  expert  opinion 
was  admitted  by  the  trial  court  and  the  8th  Circuit 
reversed  the  verdict  on  the  ground  that  the  admission 
was  improper,  stating  at  page  166: 

''An  obvious  appearance  of  physical  fact  needs 
no  elucidation  by  an  expert." 

In  Larkiyi  v.  May  Department  Stores,  250  Fed.  2d 
948  (3rd  Cir.  1958),  page  21,  Appellant's  Brief,  the 
issue  was  the  propriety  of  granting  an  involuntary 
dismissal.  The  court  reversed,  stating  at  page  116 : 
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*'It  is  well  settled  law  that  cases  are  not  to  be 
lightly  taken  from  the  jury." 

In  Bratt  v.  Western  Air  Lines,  155  Fed.  2d  850 
(10th  Cir.  1946),  page  21  of  Appellant's  Brief,  the 
expert  testimony  improperly  excluded  was  that  of  an 
aircraft  mechanic  whose  opinion  was  offered  as  to 
whether  the  right  horizontal  stabilizer  of  the  aircraft 
was  the  first  part  to  fail  in  flight.  As  in  the  railroad 
case  above,  this  question  was  clearly  outside  of  the 
knowledge  of  the  average  juror.  The  issue  in  the  Bratt 
case  was  not  whether  the  question  was  within  the 
knowledge  of  the  average  juror,  but  rather  as  to  the 
qualifications  of  the  expert.  In  Phillips  Petroleum 
Company  v.  Payne  Oil  Corporation,  148  Fed.  2d  546 
(10th  Cir.  1944),  page  22  of  Appellant's  Brief,  expert 
testimony  was  presented  on  both  sides  that  certain 
expenses  were  either  ''drilling  expenses  or  opera- 
tional expenses"  within  the  meaning  of  the  contract 
relating  to  an  oil  well  drilling  concern.  In  Shipley  v. 
Pittsburg  and  L.E.R.  Company,  83  Fed.  Supp.  722 
(W.  D.  Pa.  1949),  page  22,  Appellant's  Brief,  the 
expert  testimony  concerned  the  interpretation  of 
standard  working  agreements  between  employees  and 
railroads  generally  for  purposes  of  interpreting  the 
collective  bargaining  contract.  In  Ferris  v.  Interstate 
Cirmit,  Inc.,  116  Fed.  2d  409  (5th  Cir.  1941),  page  22, 
Appellant's  Brief,  the  action  was  on  a  fall  by  plain- 
tiff in  a  theatre  due  to  a  defective  floor  condition.  The 
building  manager  and  an  architect  were  permitted  to 
testify  for  defendant  that  the  theatre  and  the  theatre 
plans  and  construction  were  of  a  standard  design  and 
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were  reasonably  safe.  The  court  reversed  the  directed 
verdict  for  defendant,  stating  that  the  expert  testi- 
mony was  improperly  admitted,  stating  at  page  412: 

''An  expert  is  not  permitted  to  state  his  opinion 
on  matters  of  common  knowledge." 

And  further,  at  page  412: 

''The  opinion  they  offered  concerning  the  safety 
of  construction  invaded  the  province  of  the  jury 
and,  as  the  unconflicting  testimony  and  the  photo- 
graphs clearly  portray  the  conditions  existing  at 
the  scene  of  the  accident,  the  jury  was  fully 
competent  to  determine  the  question  before  it  as 
any  architectural  or  other  expert." 

In  Empire  Oil  d;  Refining  Company  v.  Hoyt,  112 
Fed.  2d  356  (6th  Cir.  1940),  page  22  of  Appellant's 
Brief,  again  the  expert  testimony  was  highly  techni- 
cal and  clearly  outside  the  knowledge  of  the  average 
jury.  In  McBeynoJds  v.  National  Woodworking  Co., 
26  Fed.  2d  975  (D.C.  Cir.  1929),  page  23,  Appellant's 
Brief,  the  basis  of  the  trial  court's  exclusion  of  the 
expert  testimony  was  that  it  was  substantively  irrele- 
vant. The  circuit  court  disagreed  as  to  the  elements 
of  the  plaintiff's  cause  of  action  and  reversed  on  that 
basis.  In  Ekhlom  v.  Reed,  71  Fed.  2d  399  (5th  Cir. 
1934)  the  court  reversed  a  directed  verdict  on  the 
ground  that  an  opinion  as  to  the  proper  manner  of 
unloading  a  boiler  was  proper  and  was  not  within  the 
knowledge  of  the  average  jurjrmen.  In  Umted  States 
Smelting  Company  v.  Perry,  166  Fed.  407  (8th  Cir. 
1909)  the  court  affirmed  a  plaintiff's  verdict  and  the 
admission  of  opinion  testimony  that  the  normal,  safe 
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method  of  constructing  a  scaffold  was  either  by  use 
of  a  "footlock"  or  the  nailing  down  of  one  end  of  the 
planking.  The  court  stated  at  page  411: 

"The  true  test  being  not  the  total  dependence  of 
the  jury  on  such  testimony,  but  their  inability  to 
judge  for  themselves  as  well  as  the  witness." 

The  court  further  stated,  at  page  411: 

"Reference  to  the  cases  will  show  the  extent  of 
this  qualification,  its  application  .  .  .  and  the  dis- 
cretion of  the  trial  judge  in  this  regard." 

It  appears  clear  that  the  cases  cited  by  Appellant  do 
not  support  her  contention. 

Federal  cases  have  long  held  that  expert  opinion  is 
not  admissible  where  the  jury  is  as  capable  of  decid- 
ing the  matter  as  the  expert  vdtness.  The  leading  case 
of  Milwaukee  &  St.  Paul  Railroad  v.  Kellogg,  94  U.S. 
469,  24  Law.  Ed.  256,  was  decided  by  the  Supreme 
Court  in  1877  and  since  that  time  the  general  rule  has 
been  well  established.  In  Miltvaiikee  the  action  was  to 
recover  for  fire  damage  to  the  plaintiff's  saw  mill  al- 
legedly caused  by  sparks  from  the  defendant's  steam- 
boat. The  defendant  had  attempted  to  introduce  the 
opinion  of  experienced  fire  insurance  men  that  the 
nearness  of  the  lumber  to  the  mill  created  a  fire  haz- 
ard. The  court  upheld  the  rejection  of  the  opinion  on 
the  ground  that  "the  subject  of  proposed  inquiry  is 
a  matter  of  common  observation"  (page  471). 

Accord : 

Schmeider  v.  Barney,  113  U.S.  645,  28  Law.  Ed. 
1130  (1885). 
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The  next  major  Supreme  Court  case  on  the  issue 
was  Island  and  Seaboard  Coasting  Co.  v.  Poison,  139 
U.S.  557,  35  Law.  Ed.  270  (1891).  The  court  stated 
at  page  656: 

"The  question  whether  the  place  where  the  plain- 
tiff' stood  on  the  wharf  was  reasonably  safe  was 
one  of  the  questions  to  be  determined  by  the 
jury  depending  on  common  knowledge  and  obser- 
vation, and  requiring  no  special  training  or  ex- 
perience to  decide,  and  upon  which  therefore  no 
opinions  of  witnesses  were  admissible." 

In  Spokane  and  I.E.R.  Co.  v.  United  States,  241 
U.S.  344,  60  Law.  Ed.  1037  (1915)  the  court  followed 
its  earlier  decisions  and  upheld  the  9th  Circuit's 
affirmance  of  the  district  court's  rejection  of  the 
testimony  offered  by  defendant  railroad  safety  engi- 
neers to  the  effect  that  railroad  cars  were  safe  without 
iron  grabholds  at  the  ends  of  the  cars. 

In  U.  S.  V.  Spalding,  293  U.S.  498,  79  Law.  Ed.  617 
(1934)  the  essential  holding  of  the  court  was  that  ex- 
pert testimony  offered  invaded  the  province  of  the 
jury  when  it  encompassed  the  ultimate  issue.  The 
plaintiff's  suit  was  on  a  policy  of  war  risk  insurance, 
claiming  total  disability  and  doctors  were  permitted 
to  testify  that  in  their  opinion  the  plaintiff  was  totally 
disabled.  The  Court  reversed,  stating  at  page  504 : 

''The  experts  ought  not  to  have  been  allowed  to 
state  their  conclusions  on  the  whole  case." 

Ninth  Circuit  cases  under  the  Spalding  doctrine  in- 
clude U.  S.  V.  Baker,  73  Fed.  2d  691  (9th  Cir.  1934), 
U.  S.  V.  Steveyis,  73  Fed.  2d  695   (9th  Cir.  1934), 
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TJ.  S.  V.  Sullivan,  14:  Fed.  2d  799  (9th  Cir.  1935), 
U.  S.  V.  Harris,  79  Fed.  2d  341  (9th  Cir.  1935),  U.  S. 
V.  Triandaplom,  88  Fed.  2d  957  (9th  Cir.  1937). 

Walker  v.  Dante,  58  Fed.  2d  1076  (D.  C.  1932)  is 
factually  similar  to  the  present  case.  There  the  plain- 
tiff tripped  and  fell  over  a  1%  inch  rise  on  a  sidewalk 
on  the  premises  of  the  defendant.  Even  though  a  de- 
tailed diagram  of  the  premises  and  the  sidewalk  was 
shown  to  the  jury,  a  civil  engineer's  opinion  was  of- 
fered to  the  effect  that  this  was  unusual  sidewalk 
construction.  A  directed  verdict  for  defendant  was 
reversed  on  other  grounds,  but  the  rejection  of 
this  expert  testimony  was  upheld  on  the  ground  that 
the  jury  was  as  competent  to  answer  the  question  as 
the  witness.  As  it  was  with  sidewalks,  so  it  is  with 
rugs.  Both  are  within  the  common  experience  of  the 
average  juryman.  At  page  1077,  the  court  stated: 

"It  does  not  require  a  skilled  expert  to  inform 
the  jury  as  to  when  the  streets  or  sidewalks  are 
in  a  safe  or  dangerous  condition." 

A  further  District  of  Columbia  case  which  aptly  il- 
lustrates the  Federal  rule  is  Kenney  v.  Washington 
Properties,  128  Fed.  2d  612  (D.  C.  1942).  The  plain- 
tiff in  Kenney  allegedly  fell  out  of  a  window  of  de- 
fendant. Two  architects  were  called,  fully  qualified 
as  experts,  and  testified  that  they  had  examined  de- 
cedent's hotel  room,  the  window,  the  height  of  the  sill, 
the  manner  of  locking  the  window,  the  manner  of 
raising  and  lowering  the  window,  and  that  in  their 
opinion  this  type  of  window  was  unusual  and  unsafe. 
The  trial  court  struck  the  testimony,  instructed  the 
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jury  to  disregard  it  and  directed  a  verdict.  The  Cir- 
cuit Coui-t  affirmed. 

Accord:  Lake  v.  Shenago  F.  Co.  160  Fed.  887  (8th 
Cir.  1909),  Hunt  v.  Kyle,  98  Fed.  49  (7th  Cir.  1899), 
Henion  v.  New  York,  N.  H.  c&  H.  Railway  Company, 
79  Fed.  903  (2nd  Cir.  1880).  Also  accord:  Hinkel  v. 
Varner,  138  Fed.  2d  935  (D.  C.  1943). 

In  Giffin  v.  Ensign,  234  Fed.  2d  307  (3rd  Cir.  1956) 
the  expert  opinion  of  a  police  officer  as  to  the  point 
of  impact  of  two  motor  vehicles  was  excluded  by  the 
trial  court.  The  Circuit  Court  affirmed  the  exclusion, 
stating  at  page  314: 

"But  since  the  officer  did  not  see  the  impact,  the 
exact  place  of  impact  was  clearly  a  matter  of 
opinion  and  further  one  on  which  the  jury  was 
capable  of  drawing  its  own  conclusion." 

The  basis  of  all  these  decisions  seems  clear.  If  the 
opinion  of  the  expert  witness  is  of  value  to  the  jury, 
it  should  be  admitted;  but  if  the  facts  are  available 
to  the  jury  and  if  the  facts  are  within  the  under- 
standing of  the  ordinary  juryman,  the  expert  opinion 
is  of  no  value  and  should  be  rejected.  This  is  aptly 
siUTuned  up  by  Wigmore,  Volume  7,  page  21,  3rd 
edition : 

''But  the  only  true  criterion  is:  on  this  subject 
can  a  jury  from  this  person  receive  appreciable 
help"  (Mr.  Wigmore 's  emphasis). 

It  is  submitted  that  the  above  cases  will  support 
the  proposition  that  expert  opinion  on  how  to  place 
a  rug  is  inadmissible. 
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B.  Under  California  Law  the  opinion  of  Yosiph  was  inadmissible. 
Appellant  cites  the  California  Code  of  Civil  Pro- 
cedure, Section  1870  (9)  and  numerous  California 
cases  to  the  effect  that  an  expert  witness,  in  order  to 
be  properly  qualified  does  not  need  to  be  a  member 
of  a  learned  profession  and  is  not  required  to  have 
an  academic  background.  This  is  undoubtedly  the  law 
in  the  Federal  jurisdiction  as  well  as  in  California, 
and  has  been  the  law  for  some  considerable  time. 
However,  it  is  apparent  that  appellant's  belaboring 
of  this  point  does  not  make  it  any  more  relevant  to 
the  present  case.  The  issue  here  is  not  whether  a 
tradesman  can  be  an  expert  witness,  since  appellant's 
witness  was  permitted  to  testify  as  an  expert  witness 
(R.  73).  The  issue  is  whether  or  not  this  admittedly 
expert  and  admittedly  qualified  witness  can  state  an 
opinion  as  to  the  x^roper  way  to  place  a  rug  on  a  floor. 
The  cases  cited  by  appellant  indicate  that  this  opinion 
would  be  no  more  permitted  in  California  than  it 
would  be  in  the  Federal  courts. 

In  George  v.  Bekins  Van  <it  Storage,  33  C.  2d  834, 
205  P.  2d  1037,  page  16,  Appellant's  Brief,  the  court 
presents  a  clear  analysis  of  the  problem.  In  George 
the  Supreme  Court  upheld  the  trial  court's  admission 
of  expert  testimony  as  to  the  origin  of  a  fire  in  de- 
fendant's warehouse,  stating  at  page  844: 

"The  possible  causes  of  warehouse  fires  are  suf- 
ficiently beyond  the  common  experience  of  the 
ordinary  judge  or  juror  to  justify  the  admission 
of  expert  opinion  testimony  on  that  issue." 
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The  court  cites  several  fire  cases  of  which  some  held 
the  expert  testimony  on  the  origin  of  the  fire  admis- 
sible, while  others  held  the  expert  testimony  as  to 
the  origin  of  the  fire  inadmissible.  The  analysis  of 
Justice  Traynor  is  consistent  with  that  of  the  U.  S. 
Supreme  Court  in  Milwaukee  d  St.  Paul  Railroad  v. 
Kellogg,  supra,  which  reached  the  opposite  conclusion 
and  excluded  the  expert  opinion  there  presented  on 
the  origin  of  the  fire.  The  distinction  is  that  it  de- 
pends on  the  particular  fire  and  the  facts  of  the  par- 
ticular case.  The  basic  question  is  whether  or  not  this 
is  a  type  of  fire  which  is  within  the  knowledge  of  the 
ordinary  jury.  Some  fires  are  and  some  fires  are  not; 
the  question  is  basically  a  determination  of  fact. 

Rodela  v.  Southern  California  Edison  Co.,  148  C.  A. 
2d  708,  307  P.  2d  436  (1957),  page  16,  Appellant's 
Brief,  is  a  later  decision  in  this  same  line  of  cases. 
The  expert  opinion  there  was  to  the  effect  that  the 
factory  fire  was  not  an  electrical  fire,  but  "that  the 
pole  was  set  afire  by  continuing  application  of  heat", 
at  page  713.  The  admission  seems  clear  on  the  ground 
that  this  type  of  fire  was  outside  of  the  knowledge 
of  the  average  jurjnnan. 

In  Manney  v.  Housing  Authority  of  Richmond,  79 
C.  A.  2d  453,  180  P.  2d  69  (1947)  the  trial  court's 
admission  of  opinion  evidence  on  the  origin  of  the 
fire  was  approved.  The  two  lines  of  decisions  were 
recognized  and  the  decisive  issue  of  the  average 
juror's  knowledge  was  recognized.  The  court  quoted 
an  Ohio  decision  to  the  effect  that  "it  must  not  be 
supposed  that  there  is  any  rule  of  evidence  concern- 
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ing  the  opinions  of  witnesses  which  is  peculiar  to 
fences,  highways,  bridges  or  steamboats  or  to  any 
other  special  subject  of  investigation.  Where  the  facts 
concerning  their  condition  cannot  be  made  palpable 
to  jurors  so  that  their  means  of  forming  opinions  are 
practically  equal  to  those  of  the  witnesses,  opinions 
of  such  witnesses  may  be  received,  accompanied  by 
facts  supporting  them  as  they  may  be  able  to  place 
intelligently  before  the  jury."  (pages  460-461.)  Cases 
supporting  the  admission  of  expert  testimony  on  the 
origin  of  fires  are  collected  in  131  A.L.R.  at  page  1124, 
column  1,  and  cases  holding  the  expert  testimony  in- 
admissible in  coliunn  2  of  the  same  page. 

All  of  the  cases  cited  by  appellant  support  the 
position  that  the  proper  subject  matter  of  opinion 
testimony  is  a  question  of  fact  which  is  properly 
left  to  the  discretion  of  the  trial  court.  In  People  v. 
Martinez,  38  C.  2d  556,  241  P.  2d  224  (1952),  page  16, 
Appellant's  Brief,  the  admission  of  opinion  testimony 
by  a  psychiatrist  that  the  criminal  defendant  could 
"function  normally  with  a  2.35%  alcohol  content  in 
his  blood"  was  upheld.  In  People  v.  Wilson,  25  C.  2d 
341,  153  P.  2d  720  (1944),  opinion  testimony  of  a 
physician  that  there  was  no  necessity  for  performing 
an  abortion  was  upheld.  In  People  v.  King,  104  C.  A. 
2d  298,  231  P.  2d  156  (1951),  page  16,  Appellant's 
Brief,  similar  technical  medical  testimony  was  up- 
held. In  Eger  v.  May  Department  Stores,  120  C.  A. 
2d  554,  261  P.  2d  281  (1953),  page  17,  Appellant's 
Brief,  the  court  affirmed  a  verdict  for  defendant  and 
affirmed  the  trial  court's  factual  conclusion  that  ex- 
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pert  testimony  as  to  the  maintenance  of  parking  lots 
should  be  permitted  on  the  ground  that  it  is  not  with- 
in the  experience  of  ordinary  persons.  In  Cawipbell  v. 
Wong  Fon,  141  P.  2d  43  (1943),  the  court  affirmed 
the  judgment  for  the  plaintiff  and  affirmed  the  trial 
court's  factual  decision  that  the  proper  method  of 
constructing  and  using  a  scaffolding  was  not  within 
the  knowledge  of  the  ordinary  juryman.  All  of  these 
California  decisions  find  close  analogies  in  the  fed- 
eral jurisdiction.  The  rule  is  fundamentally  the  same 
in  both:  the  trial  court  must  determine  under  the 
facts  of  the  particular  case  whether  or  not  the  expert 
testimony  is  within  the  knowledge  of  the  average 
juryman. 

In  Wallace  v.  Speier,  60  C.  A.  2d  385,  104  P.  2d  900 
(1943),  page  18,  Appellant's  Brief,  the  court  upheld 
the  admission  of  a  plumber's  testimony  on  the  proper 
way  of  maintaining  phmibing  fixtures.  The  court  at 
page  395  quoted  an  earlier  Supreme  Court  decision 
to  the  effect  that: 

"This  is  a  question  largely  for  the  determination 
of  the  trial  judge  and  his  ruling  will  not  be  dis- 
turbed  unless   error   clearly   appears." 

In  Fonts  v.  Southern  Pacific  Co.,  30  C.  A.  633,  159 
P.  215  (1916)  the  court  again  affirmed  the  factual  de- 
termination of  the  trial  judge  that  the  proper  method 
of  unloading  a  heavy  shafting  was  not  within  the 
knowledge  of  the  average  juror.  In  People  v.  Carter, 
48  C.  2d  733,  312  P.  2d  665,  page  18,  Appellant's 
Brief,  the  court  approved  the  admission  by  the  trial 
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court  of  testimony  of  a  medical  doctor  that  lie  had 
conducted  experiments  of  blood  dynamics  and  had 
formed  an  opinion  as  to  how  blood  had  spattered  from 
the  murder  victim.  In  McLain  v.  Dahlstrom  Door 
Co.,  19  C.  A.  475,  126  P.  391  (1912),  page  18,  Appel- 
lant's Brief,  the  trial  court's  factual  determination 
that  the  propert  kind  of  knot  to  be  used  on  an  ele- 
vator was  not  within  the  knowledge  of  the  average 
juryman.  In  Burch  v.  Valley  Motor  Lines,  Inc.,  78 
C.  A.  2d  834,  179  P.  2d  47  (1947),  page  18,  Appel- 
lant's Brief,  the  court  held  that  the  opinion  testi- 
mony of  an  associate  professor  of  mechanical  engi- 
neering should  have  been  admitted  as  to  the  cause  of 
a  metal  bar  distorting  and  shearing. 

In  Oakes  v.  Chapman,  158  C.  A.  2d  78  (1958),  page 
18,  Appellant's  Brief,  the  First  District  Court  of 
Appeal  in  a  well-reasoned  decision,  upheld  the  trial 
court's  admission  of  expert  testimony  as  to  the  con- 
sequences of  hitting  a  golf  ball.  The  court  stated  at 
page   82: 

"In  close  situations  the  admissibility  of  expert 
testimony  is  frequently  a  matter  in  the  discre- 
tion of  a  trial  court." 

and  further  quoting  an  earlier  Supreme  Court  de- 
cision : 

"It  is  for  the  trial  court  to  determine  in  the 
exercise  of  a  sound  discretion  the  competency 
and  qualification  of  an  expert  witness  to  give  his 
opinion  in  evidence,  and  its  ruling  will  not  be 
disturbed  upon  appeal  unless  a  manifest  abuse 
of  that  discretion  is  shown." 
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As  it  is  in  California  and  in  the  Federal  courts, 
so  it  is  in  every  jurisdiction:  the  factual  determin- 
ation of  whether  the  subject  matter  of  expert  opinion 
is  within  the  knowledge  of  a  juror  is  properly  left 
to  the  trial  court,  and  a  verdict  rendered  upon  the 
evidence  so  rejected  or  accepted  will  not  be  reversed 
on  appeal.  On  Page  19  of  her  brief,  appellant  cites 
a  New  York  case  and  states  that  this  is  a  reversal 
of  a  jury  verdict.  It  does  not  appear  in  the  Per 
Curiam  report  whether  the  judgment  was  the  result 
of  a  jury  verdict  or  a  directed  verdict  on  insufficient 
evidence.  The  opinion,  however,  reads  as  if  the  re- 
versal were  based  on  a  directed  verdict  of  nonsuit 
below.  At  page  19  the  New  York  court  stated: 

''There  was  evidence  from  which  the  jury  could 
have  foimd  that  the  throw  rug  was  in  a  defective 
condition." 

and  further 

"On  the  whole  case  the  question  of  the  defend- 
ant's negligence  and  the  plaintiff's  freedom  from 
contributory  negligence  was  for  the  jury." 

Apparently  the  court  was  reversing  a  directed  ver- 
dict. 

A  recent  First  District  decision  upholding  the  re- 
jection of  proffered  expert  testimony  is  Baociis  v. 
Kroger,  120  C.  A.  2d  802,  262  P.  2d  349  (1953).  In 
Bacciis  a  structural  engineer  was  qualified  as  an  ex- 
pert and  permitted  to  testify  that  the  sidewalk  was 
in  a  dangerous  condition.  Although  the  verdict  for 
plaintiff  was  affirmed  the  court  disapproved  the  ad- 
mission of  this  expert  testimony,  stating  at  page  804: 
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'^  Obviously,  whether  the  sidewalk  was  in  a  safe 
condition  for  pedestrian  use  was  a  question  for 
the  jury  and  not  for  an  engineer." 

WiJkerson  v.  City  of  El  Monte,  17  C.  A.  2d  615,  62 
P.  2d  790,  is  in  accord  on  the  particular  factual  deter- 
mination of  the  safety  of  city  streets.  The  condi- 
tion of  a  sidewalk  seems  quite  analogous  to  that  of 
a  rug,  but  in  any  event  it  appears  obvious  that  this 
determination  is  properly  left  to  the  trial  court. 

BlinUnsop  v.  Webher,  85  C.A.  2d  276,  193  P.  2d 
96  (1948)  is  in  accord  in  the  exclusion  of  expert 
testimony  of  a  civil  engineer  as  to  whether  apart- 
ment house  steps  were  safe.  McStay  v.  Citizens  Na- 
tional Bank,  5  C.A.  2d  595,  43  P.  2d  560  (1935)  is 
in  accord  in  disapproving  the  admission  of  an  expert 
opinion  as  to  the  safety  of  hotel  steps. 

It  appears  that  in  California  there  is  no  authority 
contrary  to  the  proposition  that  an  expert  witness 
may  not  testify  as  to  matters  within  the  knowledge 
of  the  ordinary  juryman  and  that  the  determination 
of  whether  or  not  the  proposed  opinion  is  within 
this  scope  of  knowledge  is  properly  left  to  the  sound 
discretion  of  the  trial  court. 
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II.  OBJECTIONS  TO  THE  ADMISSION  OF  EVIDENCE  NOT  PROP- 
ERLY MADE  AT  THE  TIME  OF  TRIAL  MAY  NOT  BE  RAISED 
FOR  THE  FIRST  TIME  ON  APPEAL. 

A.  The  testimony  as  to  the  absence  of  previous  accidents  by 
appellee's  witnesses  Carter  and  Hoffer  was  not  objected  to 
and  is  hence  clearly  admissible. 

As  indicated  above  there  was  no  objection  to  the 
testimony  of  either  Mr.  Carter  or  Mr.  Hoffer  that 
during  their  years  of  work  in  the  hotel  they  had  never 
before  had  knowledge  of  a  similar  accident.  It  has 
long  been  the  uniform  holding  that  evidence  must  be 
objected  to  at  the  time  of  trial.  A  recent  Eighth  Cir- 
cuit case  which  aptly  summarizes  this  well  established 
rule  is  Ee^i  v.  Consolidated  Freightways,  220  Fed.  2d 
82  (1955).  The  court  stated  at  page  88: 

"It  is  essential  to  a  review  of  the  ruling  on  the 
admissibility  of  evidence  that  a  specific  objection 
be  made  in  the  trial  court  sharply  calling  the 
ground  relied  upon  to  the  attention  of  the  court 
and  on  appeal  the  objection  interposed  must  be 
relied  upon. ' ' 

Accord:  Southern  Pacific  Company  v.  McC ready  (9th 
Cir.  1931),  47  Fed.  2d  673;  17.  S.  v.  Nickle  (8th  Cir.), 
70  Fed.  2d  873;  Cockerell  v.  U.  S.  (8th  Cir.)  74 
Fed.  2d  151;  Oslund  v.  State  Farm  Auto  Ins.  Co. 
(9th  Cir.  1957),  242  Fed.  2d  816;  Metropolitan  Life 
Ins.  Co.  V.  Armstrong,  85  Fed.  2d  187  (8th  Cir)  ; 
Simpkins  Federal  Practice,  3rd  Edition,  Section  581; 
Noonan  v.  Caledonia  Gold  Mining  Co.,  171  U.  S.  393, 
7  S.  Ct.  911  (1887).  This  principle  appears  too  clearly 
established  for  further  discussion. 

The  narrow  exception  to  this  rule  is  the  ''plain 
error"  doctrine.   However,  there  is  no  ''plain  error" 
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in  the  present  situation  since  the  evidence  would  have 
been  admissible  even  if  objected  to.  In  Chicago,  Rock 
Island  mid  Pacific  Railway  Co.  v.  Lint  (8th  Cir.  1954), 
217  Fed.  2d  279,  the  court  stated  at  page  283 : 

"Defendant  has  introduced  uncontro verted  evi- 
dence that  for  many  years  it  used  the  same  type 
of  hinge  similarly  installed  at  all  its  yards  and 
that  farm  gates  in  the  territory  are  generally  so 
equipped  and  that  there  has  been  no  previous 
accident  such  as  happened  here.  Such  evidence  is 
admissible  and  is  very  persuasive.  ..." 

Accord:  Chesapeake  and  Ohio  Railroad  v.  Newman, 
243  Fed.  2d  804  (6th  Cir.  1957) ;  Farris  v.  Interstate 
Circuit,  Inc.,  116  Fed.  2d  402  (5th  Cir.  1941),  at  page 
411;  Hilleary  v.  Earle  Restaurant,  Inc.,  109  Fed. 
Supp.  829  (D.  C.  1952) ;  Martacci  v.  Brooklyn  Chil- 
dren's Aid  Assn.,  140  Fed.  2d  732  (2nd  Cir.  1944). 

B.  The  testimony  of  appellee's  witness  Hofifer  was  not  objected 
to  on  the  proper  ground  of  irrelevancy  and  cannot  now  be 
objected  to  on  appeal. 

It  is  apparent  from  the  record  as  indicated  above 
that  appellant's  objection  at  the  time  of  trial  that 
Mr.  Hoffer's  testimony  was  expert  opinion  was  clearly 
Avithout  merit  since  Mr.  Hoffer  was  explaining  why 
he  laid  the  rug  the  way  he  did  and  not  expressing 
an  opinion  of  any  kind.  It  is  possible  that  an  objec- 
tion might  be  raised  as  to  the  relevancy  of  this  testi- 
mony, but  as  indicated  in  the  Een  case,  supra,  and 
the  numerous  other  cases  cited  under  Een,  the  proper 
grounds  of  objection  must  be  stated.  It  is  further  sub- 
mitted that  the  proper  determination  of  relevancy 
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should  be  left  within  the  sound  discretion  of  the  trial 
court.  The  relevancy  of  trivial  fragments  of  evidence 
presented  at  trial  is  not  within  the  proper  scope  of 
review  of  an  appellate  court. 


in.    APPELLEE  WAS  PROPERLY  PERlVnTTED  TO  AMEND  HIS 
PLEADINO  TO  CONFORM  TO  THE  EVIDENCE. 

When  evidence  was  introduced  to  the  effect  that 
Western  Hotels,  Inc.,  was  imconnected  in  any  way 
with  appellee  E.  B.  DeGolia  or  with  the  Hotel 
Maurice,  the  court  properly  permitted  appellee  to 
amend  the  pleadings  to  conform  to  the  evidence. 

Federal  Rules  of  Civil  Procedure,  Rule  15(b) 
states : 

^'Such  amendment  of  the  pleadings  as  may  be 
necessary  to  cause  them  to  conform  to  the  evi- 
dence and  to  raise  these  issues  may  be  made  upon 
motion  of  any  party  at  any  time,  even  after  judg- 
ment. But  failure  to  so  amend  does  not  affect 
the  result  of  trial  of  these  issues.  If  evidence  is 
objected  to  at  the  trial  on  the  ground  that  it  is 
not  within  the  issues  made  by  the  pleadings,  the 
court  may  allow  the  pleadings  to  be  amended  and 
shall  do  so  freely  when  the  presentation  of  the 
merits  of  the  action  will  be  subserved  thereby 
and  the  objecting  party  fails  to  satisfy  the  court 
that  the  admission  of  such  evidence  would 
prejudice  him  in  maintaining  his  action  or  defense 
upon  the  merits. ' ' 

It  is  obvious  that  appellant  was  not  prejudiced  in 
any  way  by  the  amendment  of  the  pleadings  to  elimi- 
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nate  Western  Hotels,  Inc.,  as  a  defendant.  All  the 
elements  of  their  cause  of  action  were  the  same, 
whether  or  not  there  was  an  additional  defendant. 
E.  B.  DeGolia,  is,  of  course,  solvent,  and  able  to 
satisfy  any  judgment  without  reference  to  any  other 
party.  In  any  event  Western  Hotels,  Inc.,  is  an  un- 
related party  and  could  not  be  held  liable  whether 
the  pleadings  were  amended  or  not.  Furthermore,  in 
view  of  the  verdict,  it  would  not  matter  whether  there 
had  been  one  or  twenty  defendants. 

Furthermore,  appellant  did  not  object  to  the  amend- 
ment of  the  pleadings  (R.  177). 


IV.    THE  INSTRUCTIONS  OF  THE  COURT  WERE 
ADEQUATE  AND  PROPER. 

A.    The  court  was  not  required  to  give  argumentative  instruc- 
tions submitted  by  the  parties. 

A  reading  of  the  court's  instructions  will  support 
their  clarity  and  completeness  without  further  argu- 
ment. Appellant  states  that  the  charge  on  contribu- 
tory negligence  was  confined  to  seven  lines.  It  is,  of 
course,  obvious  that  the  length  of  an  instruction  is 
not  the  point  but  rather  the  clarity  and  completeness 
of  expression.  However,  the  length  of  the  contribu- 
tory negligence  instruction  does  appear  misstated  by 
appellant.  There  are  three  lines  relative  to  contribu- 
tory negligence  at  page  203  of  the  record,  sixteen  lines 
on  contributory  negligence  at  page  205,  and  ten  lines 
on  contributory  negligence  on  page  206. 
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In  their  request  for  instructions,  appellant  cited 
Laird  v.  Mather,  51  Cal.  2d  210  (1959)  (Page  31,  Ap- 
pellant's Brief)  and  demanded  that  dicta  from  the 
case  be  placed  in  the  instruction.  Requested  instruction 
No.  18  might  possibly  be  related  to  the  Laird  case. 
However,  the  other  two  instructions  may  only  be  very 
questionably  derived  from  it.  In  any  event,  it  seems 
plain  that  the  case  does  not  stand  for  the  proposition 
that  attorneys  in  State  or  Federal  Court  may  insist 
upon  argumentative  instructions  slanted  in  favor  of 
their  client. 

The  modern  trend  is  clearly  away  from  argumenta- 
tive instructions,  and  it  is  doubtful  if  any  modern 
case  in  any  jurisdiction  would  support  appellant's 
view.  The  general  position  of  the  California  courts 
is  summed  up  in  1  B.A.J.I.  at  page  4: 

"Although  to  thus  instruct  a  jury  and  to  do  so 
clearly  may  require  the  assuming  of  possible  find- 
ings of  fact  or  the  statement  of  hypothetical  situ- 
ations, it  does  not  require  for  either  side 
argumentive  instructions  dealing  with  specific  de- 
tails of  evidence." 

Southern  Pacific  Co.  v.  Guthrie,  180  Fed.  2d  295 
(9th  Cir.  1949)  appears  directly  in  point.  There  the 
court  (juoted  the  Supreme  Court  at  page  301,  as 
follows : 

"Perhaps  some  of  the  abstract  propositions  of 
defendant's  counsel  contained  in  the  instructions 
asked  for  based  on  the  facts  assumed  therein  if 
such  facts  were  conceded  or  found  in  a  special 
verdict  would  be  technically  correct,  but  a  judge 
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is  not  bound  to  charge  upon  assumed  facts  in  the 
ipsissima  verba  of  counsel  nor  to  give  categorical 
answers  to  juridicial  catechism  based  on  such  as- 
sumption. ' ' 

B.    The  court's  use  of  the  term  "insurers"  in  the  instruction  was 
not  improper. 

Appellant  contends  that  the  court's  use  of  the  term 
^ insurers"  in  the  instruction  insidiously  implied  that 
appellees  were  not  insured  and  that  this  is  a  reference 
to  the  financial  ability  of  one  appellee.  It  is  clear, 
however,  if  the  instruction  is  read  in  its  entirety,  that 
the  court  fully  and  adequately  explained  what  he 
meant  by  the  term  'insurers"  and  that  its  use  did  not 
carry  the  connotation  that  appellant  is  seeking  to  force 
into  it.   The  court  stated  (R.  204)  : 

"Now  the  hotel  proprietors,  not  only  these  hotel 
proprietors  but  others,  folks  that  serve  the  public, 
are  not  insurers.  They  don't  insure  against  in- 
jury and  they  don't  carry  that  kind  of  legal  re- 
sponsibility. Mr.  DeGolia  and  his  wife,  the 
defendants  here,  are  going  to  be  responsible  and 
only,  ladies  and  gentlemen  of  the  jury,  if  they 
were  negligent  in  their  care  and  maintenance  of 
the  carpet  in  question  at  the  time  and  place  of 
this  injury." 

It  would  appear  that  this  is  a  full  and  adequate 
instruction  and  aptly  and  in  common  language  ex- 
plains the  duty  of  appellees. 

In  Chicago,  Rock  Island  and  Pacific  Railroad  Com- 
pany V.  Lent,  217  Fed.  2d  179  (8th  Cir.  1954),  the 
court  expressly  approved  a  proposed  instruction  that 
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used  the  word  insurer  and  explained  that  the  liability 
of  defendant  was  not  absolute.  The  instruction  that 
was  approved  at  page  284  contains  the  phrase,  "This 
does  not  mean  that  defendant  was  an  insurer  against 
all  mishaps  that  might  occur  nor  that  the  properties 
where  plaintiff  would  discharge  his  duties  had  to  be 
maintained  in  a  perfect  condition."  Accord:  Chicago 
St.P.M.M.<&0.  Railroad  Company  v.  Arnold,  160  Fed. 
2d  1002  (8th  Cir.). 

Appellant  states  on  the  final  page  of  her  brief : 
"If  references  to  insurance  are  to  be  kept  out  of 
casualty  litigation  care  must  be  taken  to  avoid  the 
inadvertent  and  greatly  misleading  inclusion  in 
this  manner  so  that  laymen  will  properly  under- 
stand the  language  of  lawyers  and  judges." 

This  pious  admonition  appears  ludicrous  in  light  of 
appellant's  blatant  attempt  to  introduce  the  issue  of 
insurance  in  her  voir  dire  examination  (Plaintiffs' 
Juror's  Question  No.  5,  Record  page  12). 


CONCLUSION. 

Under  our  system  of  justice  even  plaintiffs  with 
doubtful  cases  are  entitled  to  their  day  in  court.  Ap- 
pellant here  has  had  her  day  and  yet  she  seeks  to 
thrust  upon  this  court  a  second  factual  determination 
of  the  issues  which  were  resolved  against  her  by  the 
court  and  the  jury  below.  Three  days  were  spent  in 
presenting  evidence  for  the  consideration  of  the  jury. 
The  learned  trial  judge  properly  excluded  and  ad- 
mitted  evidence,   and   carefully  instructed  the   jury. 
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Appellant  seeks  now  to  overturn  the  carefully  con- 
sidered and  obviously  correct  judgment  against  her, 
and  to  convert  the  Circuit  Court  into  an  arena  for  the 
retrial  of  factual  issues. 

Dated,  San  Francisco,  California, 
November  18,  1959. 

Sedgwick,  Detert,  Moran  &  Arnold, 
Scott  Conlet, 
Bruce  A.  Bailey, 

Attorneys  for  Appellees. 
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No.  16,455 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Lucy  K.  Cohen, 

Appellant, 

vs. 

Western  Hotels,  Inc.,  and 

E.  B.  DeGolia, 

Appellees. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

APPELLANT'S  REPLY  BRIEF. 


I. 

Two  points  made  in  appellant's  opening  brief  have 
not  been  answered  by  appellees  and  appear  conceded : 

A.  That  it  was  improper  to  permit  appellees' 
witness  Hoffer  to  testify  that  at  the  time  of  trial  the 
rug  was  "in  good  shape"  [R.  183],  It  will  be  recalled 
that  our  expert  witness,  when  asked  a  similar  ques- 
tion for  a  proper  purpose,  was  not  allowed  to  answer. 
At  that  time  the  trial  judge  stated  that  appellant  was 
"not  entitled  to  have  the  witness  say  anything  at  all 


about  what  the  condition  is  today"  [R.  72].  How- 
ever, our  objection  to  appellees'  like  question  on 
direct  examination  of  their  own  witness  was  over- 
ruled. The  trial  judge  followed  this  ruling  with  a 
highly  prejudicial  speech  to  the  jury,  in  which  he 
said: 

''Now,  I  would  like  the  jury  to  understand  the 
basis  of  my  ruling.  The  basis  of  my  ruling  is 
that,  if  that  is  the  same  rug  and  it  is  now  in 
good  shape,  the  fair  inference  can  be  drawn  that 
at  the  time  of  the  accident  it  was  in  good  shape" 
[R.  184]. 

Compare  this  with  the  court's  statement  to  appel- 
lant's counsel  about  the  same  question  asked  of  her 
witness : 

".  .  .  if  you  are  going  to  ask  him  to  say  that  was 
a  terribly  dangerous  situation  or  a  dangerous  sit- 
uation, I  am  not  going  to  let  you  do  that  .  .  . 
Telling  us  what  the  conditions  are  up  there  today 
or  were  yesterday  or  were  at  any  time,  except  the 
morning  of  the  accident,  is  immaterial"  [R.  74]. 

The  material  prejudice  to  appellant  from  this  in- 
consistency, acutely  compounded  by  the  trial  judge's 
quoted  remarks  to  the  jury,  is  apparent.  See  our 
opening  brief  at  pages  25-28. 

B.  That  the  trial  judge  engaged  in  conduct  highly 
prejudicial  to  appellant's  case.  One  instance  of  such 
conduct  has  just  been  quoted.  Others  have  been  set 
forth  in  our  opening  brief  at  pages  30-31.  About 
all  that  appellees  have  to  say  about  the  matter  is 
that  they  fomid  four  rulings  on  objections  in  appel- 


lant's  favor  (Appellees'  Br.  8)  and  that  a  particular 
rebuke  by  the  court  to  appellant's  counsel,  discussed 
in  our  opening  brief,  was  "mild"  (Appellees'  Br.  9). 
There  was  nothing  mild  about  it.  Appellant  had  made 
a  thoroughly  valid  objection  to  a  highly  inflammatory 
statement  by  appellees'  counsel,  and  for  this  her 
attorney  was  reprimanded  by  the  judge  in  the  pres- 
ence of  the  jury:  "we  don't  tolerate  that  kind  of  argu- 
ment" [R.  107].  A  full  reading  of  the  record  will 
make  it  apparent  that  the  trial  judge  did  in  fact 
interfere  frequently  in  a  belittling  and  deprecating 
way  with  appellant's  case. 

II. 

Appellees  are  wrong  when  they  state  (Br.  31) 
that  we  failed  to  object  to  the  amendment  of  their 
pleadings  just  before  the  end  of  the  trial.  Our  objec- 
tion was  plain  and  clear:  We  had  no  time  to  prepare 
to  meet  the  new  issue  [R.  176,  200], 

The  only  other  comment  which  appellees  make 
on  this  point  is  that  "appellant  was  not  prejudiced 
in  any  way  by  the  amendment."  They  state  in  their 
brief  (p.  31)  that  the  defendant  DeGolia  "is,  of 
course,  solvent" — a  matter  not  reflected  by  the  record. 
As  a  matter  of  fact,  appellees'  counsel  argued  at 
length  to  the  jury  about  the  unfairness  of  prosecuting 
this  case  against  helpless  Mr.  DeGolia,  confined  for 
many  years  in  a  hospital  [R.  175].  This  particular 
departure  into  obscurantism  would  not  have  been 
possible  if  Western  Hotels,  Inc.  had  been  kept  in  the 
case. 


III. 

In  our  opening  brief  we  claimed  prejudicial  error 
in  the  trial  judge's  failure  to  strike  volunteered  tes- 
timony of  appellees'  witness  Hoffer  (not  an  expert) 
on  how  a  rug  such  as  the  one  in  suit  should  properly 
be  laid  on  the  floor  [R.  179].  The  same  type  of  ques- 
tion was  repeatedly  excluded  when  appellant  asked 
it  of  her  expert  [e.g.,  R.  91].  The  inconsistent  rul- 
ings are,  of  course,  severely  prejudicial. 

Appellees'  answer  is  that  Hoffer's  testimony  was 
not  expert  testimony,  i.e.,  opinion  testimony,  but  was 
merely  irrelevant;  they  say  that  appellant  made  the 
wrong  objection. 

It  is  apparent,  however,  that  Hoffer  testified  in 
detail  as  to  why  and  how  a  rug  should  properly  be 
placed  as  this  one  was,  i.e.,  what  would  be  the  con- 
sequences of  laying  the  rug  in  this  fashion  or  in  some 
other  fashion.  This  is  precisely  the  question  of  ''how 
the  rug  should  be  properly  laid"  [objection,  R.  179], 
which  was  the  main  subject  of  the  court's  ruling 
against  admission  of  expert  testimony  during  appel- 
lant's case  [R.  71,  73,  91-92].  Contrary  to  appellees' 
position,  the  vice  in  the  volunteered  answer  was 
that  it  called  for  an  opinion  as  to  whether  and  why 
the  rug  was  properly  placed.  This  was  no  problem 
of  relevance.  Appellees  were  permitted  to  develop 
their  theory  of  proper  rug  installation,  while  appel- 
l;nit  was  precluded  from  showing  why  or  how  the  rug 
placement  was  improper. 


IV. 

On  the  question  whether  appellant  was  erroneously 
precluded  from  introducing  expert  testimony,  appel- 
lees devote  the  bulk  of  their  brief  to  distinguishing 
some  of  our  cases  on  the  basis  that  they  involved 
appeals  in  bench  trials,  from  nonsuits,  in  cases  where 
the  admission  rather  than  the  exclusion  of  expert 
testimony  was  imder  attack,  and  the  like.  We  had 
thought  that  the  governing  rule  of  law  as  to  admissi- 
bility of  expert  testimony  was  the  same  in  all  such 
cases,  and  in  a  jury  trial  as  well.  The  basic  rules 
seem  fairly  clear,  and  both  sides  appear  to  be  in  agree- 
ment on  them: 

(1)  "It  is  for  the  trial  court  in  the  exercise  of  a 
sound  discretion  to  determine  whether  expert  testi- 
mony is  appropriate  under  the  particular  circum- 
stances of  the  case,"  Duff  v.  Page,  249  F.  2d  137,  140; 
Appellees'  Br.  12  (emphasis  supplied).  See  also  Oakes 
V.  Chapman,  158  Cal.  App.  2d  78,  82  (1958)  ;  Appel- 
lees' Br.  25;  App.  Br.  18. 

(2)  But  the  discretion  of  the  trial  judge  must  be 
exercised  according  to  ''correct  legal  standards^'. 
Bratt  V.  Western  Airlines,  155  F.  2d  850  (10th  Cir. 
1946)  (emphasis  supplied).  It  is  for  the  appellate 
court  to  determine  whether  the  correct  legal  standards 
governed  the  trial  judge's  use  of  his  discretion,  ihid. 
And  in  proper  cases  the  application  of  the  wrong  legal 
standard  requires  reversal.  See  App.  Br.  21-22  and 
compare  Appellees'  Br.  15. 


(3)  It  is  not  a  sound  objection  that  the  witness 
may  express  an  opinion  on  the  ultimate  issue  in  the 
case  if  that  issue  is  such  that  expert  testimony  can 
enlighten  the  jurors  (see  Appellees'  Br.  20;  App.  Br. 
20-21). 

(4)  Readily  observable  matters  within  the  under- 
standing of  the  ordinary  juiyman  are  not  subjects  for 
expert  testimony  (Appellees'  Br.  20). 

(5)  If  the  evidence,  expert  or  otherwise,  is  ad- 
missible either  under  California  State  law  or  under 
Federal  law,  it  is  the  duty  of  the  trial  judge  to  admit 
it,  and  error  to  exclude  it.  (Rule  43(a),  F.R.C.P. ; 
Appellees'  Br.  10;  App.  Br.  12-14.) 

The  foregoing  rules  cover  the  subject  and  are  not 
disputed  between  the  parties.    The  question  remains: 
Did  the  judge   correctly  apply  a  proper  legal 
standard  in  excluding  appellant's  expert  testi- 
mony? 

We  submit  that  appellees'  brief  does  not  come  to 
grips  with  this  question.  It  is  a  recital  of  other 
situations  in  which  expert  testimony  has  or  has  not 
been  admitted,  but  there  is  no  analysis  of  what  these 
cases  mean  to  the  present  issue.  But  each  case  stands 
on  its  o^^ai  facts;  the  only  rug  case  found  by  either 
party  stands  for  the  proposition  that  the  placement 
of  rugs  is  a  proper  subject  for  expert  testimony  be- 
cause it  is  not  within  the  experience  of  the  ordinary 
juryman.  Failure  to  permit  an  expert  to  testify  on 
the  placement  of  rugs  was  there  held  to  be  reversible 
error.     Ordway  v.  HilUard,  266  App.  Div.  1056,  44 


N.Y.S.  2d  819  (1943).  The  bulk  of  appellees'  cases 
are  sidewalk  cases,  and  we  submit  that  they  are  not 
pertinent.  There  is  a  great  difference  between  a 
permanent  sidewalk  made  of  concrete,  which  either 
has  some  noticeable  defect  or  does  not,  and  a  large  rug 
(this  one  was  ll'x31'  [R.  178])  loosely  placed  across 
the  floor  of  a  hotel  lobby,  where  countless  people  pass 
through  and  where  the  proprietor  owes  a  special  duty 
of  care  to  his  business  invitees.  Laird  v.  T.  W. 
Mather,  Inc.,  51  Cal.  2d  210  (1958).  The  special  con- 
siderations of  safety  involved  in  the  placement  of  a 
movable,  loosely  installed  floor  covering  in  such  a 
public  business  place  have  no  relation  to  the  place- 
ment of  rugs  in  a  home,  for  instance,  which  would  be 
the  limit  of  the  average  juryman's  familiarity  with 
this  kind  of  situation.  The  public  has  no  such  expe- 
rience with  providing  a  proper  floor  covering  for  a 
hotel  lobby  as  it  has  with  rises  and  falls  in  sidewalks. 

Appellees'  brief  is  noticeably  weak  on  the  trial 
court's  principal  error  on  the  question  of  expert  testi- 
mony: They  state  at  length  that  there  are  Federal 
cases  in  which  expert  testimony  has  been  excluded 
rather  stringently,  and  to  prove  their  point  they  ana- 
lyze cases  decided  in  1877,  1891,  1915  and  1934  (Ap- 
pellees' Br.  17,  18).  Ignoring  the  expanding  pattern 
of  the  law  since  1877  and  1934,  appellees  make  only 
a  minimum  argument  that,  under  CaHfomia  stand- 
ards of  admissibility,  the  trial  judge's  ruling  was 
correct.  Apart  from  a  discussion  of  general  principles, 
appellees  deal  only  very  briefly  with  alleged  California 
rulings  excluding  expert  testimony  (Appellees'  Br.  26- 
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27),  and  these  cases  do  not  stand  for  appellees'  propo- 
sitions: In  Baccus  v.  Kroger,  120  Cal.  App.  2d  802 
(1953),  a  permanent  sidewalk  installation  was  in- 
volved. The  appellate  court  stated  that  experts  were 
not  needed  in  this  case  because  '  ^  The  dangerous  condi- 
tion sticks  out  like  a  sore  thumb"  (p.  804).  In  Blinkin- 
sop  V.  Weber,  85  C.A.  2d  276  (1948),  the  opinion  states 
(p.  283) :  "The  opinion  of  the  witness  as  to  whether 
the  steps  were  built  in  accordance  with  standard  and 
accepted  construction  and  architectural  practice  should 
have  been  received."  In  McStay  v.  Citizens  National 
T.  d  S.  Bank,  5  C.A.  2d  595  (1935),  the  court  stated 
(p.  601)  that  the  experts  should  be  allowed  to  testify 
about  ''not  only  the  facts  but  the  conclusions  to  which 
they  lead"  because  "[t]he  scientific  or  customary  con- 
struction of  the  steps  or  stairways  in  hotel  buildings 
was  not  a  matter  within  common  knowledge". 

Accordingly,  appellees'  attempt  to  show  that  the 
expert  testimony  would  not  have  been  admissible  un- 
der California  law  has  actually  succeeded  in  showing 
the  opposite — there  is  little  doubt  that  under  Cali- 
fornia law  the  evidence  would  have  been  received.  The 
trial  judge,  in  effect,  concurred  when  he  stated  [R. 
68]: 

"If  you  were  in  a  State  court,  you  might  per- 
suade me,  but  you  are  not." 

It  is  astounding  that  at  this  late  date  an  experi- 
eiTced  United  States  District  Judge  should  refuse  to 
consider  whether  evidence  is  admissible  under  the 
Stat^'  law  of  the  forum,  even  though  his  attention  was 


specifically  and  exj^licitly  drawn  to  the  provisions  of 
Rule  43(a),  F.R.C.P.  [see  R.  68,  69].  Notably,  ap- 
pellees' brief  in  effect  concedes  that  the  trial  judge 
was  in  error  as  a  matter  of  law  in  not  considering  the 
problem  in  the  light  of  the  California  rule  (Appellees' 
Br.  10).  This  seems  to  be  exactly  the  situation  where 
the  trial  judge's  discretion  should  be  reviewed  and 
the  case  reversed  because  of  his  failure  to  apply  cor- 
rect legal  standards  to  it.  Bratt  v.  Western  Airlines, 
supra. 

If  ai^pellant  had  merely  shown  that  she  had  fallen 
on  the  rug,  she  would,  of  course,  not  be  entitled  to 
recover.  She  had  to  show  some  negligent  conduct  on 
the  part  of  appellees,  and  she  attempted  to  show  two 
elements  of  negligence:  appellees'  knowledge  of  the 
rug's  tendency  to  slip,  without  sufficient  corrective 
action  [R.  46-47],  and  incorrect  installation  in  such  a 
way  that  a  tendency  to  slippage  would  result  [R.  71]. 

The  latter  point  is  not  a  subject  on  which  laymen 
would  have  any  competent  knowledge  at  all,  and  obvi- 
ously no  testimony  other  than  expert  testimony  would 
ever  be  availal^le  to  lay  a  foundation  for  submitting 
this  theory  of  negligence  to  the  jury. 

When  the  trial  court  excluded  appellant's  expert 
testimony,  it  left  her  claim  of  negligent  installation 
without  any  evidentiary  support.  At  the  conchision 
of  the  case,  all  the  jury  really  knew  was  that  the 
rug  had  long  had  some  tendency  to  slip  and  bunch  u]) 
[R.  46-47].  As  to  whether  there  was  something  care- 
less or  negligent  in  the  way  this  rug  was  laid,  so  as 
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to  generate  that  tendency  to  slip,  the  jury  were  not 
enlightened.  Would  the  members  of  this  court,  or 
any  other  laymen,  have  any  meaningful  knowledge 
on  why  some  large  rugs  in  public  places  tend  to  slip 
while  others  do  not?  We  submit  that  only  through 
the  help  of  expert  testimony  could  this  part  of  the 
case,  a  very  real  part  of  it,  be  understood  by  lay 
persons  on  the  jury. 

V. 

We  urge  again  that  the  charge  given  the  jury  was 
inadequate.  Appellees'  brief  talks  of  ''argumenta- 
tive instructions",  of  "ipsissima  verba",  and  of  "ju- 
ridical catechism"  (pp.  32,  33).  We  asked  for  nothing 
of  this  sort.  It  is  the  law  of  California  where  this 
accident  occurred,  that  pedestrians  do  not  have  to  look 
out  for  unanticipated  danger,  that  even  failure  to  ob- 
serve an  obvious  danger  may  be  excused,  and  that  it  is 
not  contributory  negligence  to  assume  that  one's  way 
is  clear.  E.g,,  Laird  v.  T.  W.  Mather,  Inc.  51  C.  2d 
210  (1958).  Since  appellees  raised  the  issue  of  ap- 
pellant's contributory  negligence,  the  jury  certainly 
should  have  been  instructed  that  her  failure  to  notice 
the  snare  in  the  edge  of  the  ru.o:,  or  her  failure  to  be 
on  the  lookout  for  it,  could  not  be  contributory  negli- 
gence on  Mrs.  Cohen's  part.  There  is  nothing  argu- 
mentative or  hypothetical  about  this:  It  was  a  very 
real  factor  in  the  case. 
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CONCLUSION. 

We  submit  that  the  appellant  has  not  had  a  fair 
trial  and  is  still  entitled  to  one.  For  that  purpose, 
the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

Dated,  December  28,  1959. 

Respectfully  submitted. 
Freed  &  Freed, 
Kurt  W.  Melchior, 
Barry  Sidman, 

Attorneys  for  Appellant. 

Strasser,  Spiegelberg,  Fried  &  Frank, 
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No.  16457 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Robert  Johnson  and  Dona  Johnson, 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  Jurisdiction. 

A  jury  found  appellants  guilty  on  three  counts  of  a 
four-count  Indictment  on  March  13,  1958,  after  trial 
in  the  United  States  District  Court  for  the  Southern 
District  of  CaHfornia  [C.  Tr.*  22-23;  Tr.**  334-339]. 
Count  One  charged  that  Robert  Johnson  transferred  690 
grains  of  marijuana  to  Adrienne  Simmrin  on  or  about 
November  14,  1957,  in  violation  of  26  U.  S.  C,  Sec. 
4742(a).  Count  Two  charged  that  Dona  Johnson  trans- 
ferred two  ounces,  156  grains  of  marijuana  to  Adrienne 
Simmrin  on  or  about  November  26,  1957,  in  violation  of 
26  U.  S.  C,  Sec.  4742(a).  The  Court  granted  a  motion 
for  judgment  of  acquittal  on  this  count  [C.  Tr.  22-23]. 
Count  Three  charged  that  Robert  and  Dona  Johnson  con- 
cealed two  ounces,  223  grains  of  marijuana  on  or  about 


*C.  Tr.  refers  to  the  Clerk's  Transcript  of  Record. 

**Tr.  refers  to  the  Reporter's  Transcript  of  the  trial  on  March 
11,  12  and  13  and  April  7,  1958. 
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November  26,  1957,  in  violation  of  21  U.  S.  C,  Sec. 
176(a).  Count  Four  charged  that  Robert  Johnson  con- 
cealed 36  grains  of  marijuana  on  or  about  November 
26,  1957,  in  violation  of  21  U.  S.  C,  Sec.  176(a)  [C.  Tr. 
2-3].  On  April  7,  1958,  the  Court  sentenced  Robert 
Johnson  to  ten  years  on  each  of  Counts  One,  Three  and 
Four,  to  run  concurrently;  the  Court  sentenced  Dona 
Johnson  to  five  years  on  Count  Three  [C.  Tr.  30-32]. 
The  District  Court  had  jurisdiction  under  18  U,  S.  C, 
Sec.  3231.  Appellants  filed  notice  of  appeal  within  the 
time  provided  by  law  [C.  Tr.  37].  This  Court  has  juris- 
diction under  28  U.  S.  C,  Sec.  1291. 

Statement  of  Facts. 

Two  persons  named  Marks  and  Berger  were  arrested 
for  the  sale  and  possession  of  marijuana  on  September 
12,  1957.  They  told  Federal  Narcotics  Agents  Katz  and 
Lang  that  their  source  of  supply  was  Robert  Johnson, 
whom  they  described  as  white,  male  American,  blond  hair, 
early  twenties,  six  feet  tall,  185  pounds  and  wearing  a 
goatee  [S.  Tr.*  60-63]. 

Robert  and  Dona  Johnson  lived  in  Apartment  3  at 
20652  Pacific  Coast  Highway,  Malibu,  California  [S.  Tr, 
10,  15,  39;  Tr.  240,  257]. 

On  November  14,  1957,  a  Special  Employee  of  the  Fed- 
eral Bureau  of  Narcotics  made  arrangements  with  Adri- 
enne   Simmrin   for   her   to  buy   some   marijuana.**      He 


*S.  Tr.  refers  to  the  Reporter's  Transcript  of  hearings  on  ap- 
pellants' motion  to  suppress  evidence  on  February  10  and  14,  1958. 

**The  Special  Employee  was  known  to  Adrienne  Simmrin  as 
Chuck  Iskowitz  [Tr.  75-80].  Compare  with  the  statement  at  page 
7e  of  Appellants'  Brief :  "The  Government  refused  to  disclose 
the  name  of  the  special  employee  on  the  grounds  of  privilege  and 
said  they  were  going  to  take  that  position  throughout  the  trial 
(R.  T.  94,  transcript  of  Feb.  10  and  Feb.  14,  1958)." 
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picked  Miss  Simmrin  up  at  her  apartment,  152  South 
Reeves  Drive,  Beverly  Hills,  California,  at  about  9:45 
p.m.,  and  they  drove  to  20652  Pacific  Coast  Highway. 
During  the  trip  she  said  that  she  was  going  to  "pick  up" 
from  Bob  Johnson.  After  they  arrived  Miss  Simmrin 
went  into  Apartment  3  for  about  ten  minutes.  She  met 
Robert  Johnson  there  and  asked  him  if  he  had  two  cans 
of  "marijuana  pot."  He  gave  her  two  envelopes  con- 
taining 690  grains  of  marijuana  and  she  gave  him  $20 
which  she  had  gotten  from  the  Special  Employee.  This 
was  the  transfer  charged  in  Count  One.  She  returned 
to  the  Special  Employee's  car  and  they  drove  back  to  her 
apartment.  Later,  the  Special  Employee  met  the  federal 
narcotics  agents  and  turned  the  marijuana  over  to  them. 
Miss  Simmrin  was  followed  during  the  evening  by 
Agent  Katz  and  four  or  five  other  federal  narcotics 
agents,  including  Agents  Lang  and  Jackson  [S.  Tr.  63-70; 
Tr.  58,  75-80,  89-92,  99-104,  161-163,  184]. 

On  November  26,  1957,  Agent  Katz  gave  the  Special 
Employee  $20  in  marked  official  advance  funds.*  The 
Special  Employee  again  picked  up  Miss  Simmrin  at  her 
apartment  and  they  drove  to  20652  Pacific  Coast  High- 
way. They  arrived  at  about  1 :30  p.m.  Miss  Simmrin 
went  to  Apartment  3  and  either  knocked  or  rang  the 
bell.  No  one  answered.  She  returned  to  the  Special 
Employee's  car  and  they  drove  off.  They  returned  about 
2:30  p.m.  and  Miss  Simmrin  again  went  to  the  door  and 
knocked.  Again,  no  answer.  She  returned  to  the  Special 
Employee's    car   and   they   drove   away.      They    returned 


*The  Special  Employee  was  known  to  Agent  Lang  as  Burl  Ramm 
[S.  Tr.  102].  Compare  with  the  statement  at  page  7e  of  Appellants' 
Brief  that:  "The  government  refused  to  disclose  the  name  of  the 
special  employee  on  the  grounds  of  privilege  and  said  they  were 
going  to  take  that  position  throughout  the  trial  (R.  T,  94,  transcript 
of  Feb.  10  and  Feb.  14,  1958)." 


about  3:00  p.m.  This  time  Dona  Johnson  answered. 
Miss  Simmrin  went  into  the  apartment  and  stayed  for 
about  ten  minutes.  She  returned  to  the  Special  Employee's 
car  and  they  started  away,  but  only  after  the  Special  Em- 
ployee had  given  a  pre-arranged  hand  signal  to  the  agents 
indicating  that  Miss  Simmrin  had  bought  some  marijuana. 
About  half  a  mile  down  the  road  Agent  Lang  and  others 
arrested  Adrienne  Simmrin.  She  had  two  plastic  packages 
of  marijuana  in  her  possession  which  she  had  bought 
from  Dona  Johnson.  She  was  followed  during  the  after- 
noon by  Agents  Katz  and  Lang  [S.  Tr.  70-77,  101-106]. 

The  narcotics  agents  had  no  advance  knowledge  that 
Miss  Simmrin  and  the  Special  Employee  were  going  to 
the  Johnson  Apartment  on  November  26th  [S.  Tr,  117, 
135].  The  Apartment,  incidentally,  was  about  an  hour's 
drive  from  the  United  States  Attorney's  and  United  States 
Commissioner's  offices  in  the  Federal  Building  [S.  Tr. 
136-137]. 

Immediately  after  Simmrin's  arrest,  Agents  Lang,  Katz, 
Jackson  and  others  went  to  Apartment  3  and  rang  the 
bell  or  knocked.  Dona  Johnson  answered  the  door.  Be- 
fore entering,  Agent  Lang  ( 1 )  showed  her  his  credentials, 

(2)  told  her  that  he  was  a  Federal  Narcotics  Agent,  and 

(3)  told  her  that  she  was  under  arrest  for  selling  mari- 
juana to  Adrienne  Simmrin  [S.  Tr.  106-109,  127-128; 
Tr.  104,  163-164,  177-178,  182].  The  agents  then 
searched  the  apartment  in  Dona  Johnson's  presence  with 
these  results: 

(1)  Agent  Jackson  found  the  $20  in  marked  money 
in  the  bedroom  [S.  Tr.  109-111;  Tr.  105,  185]. 

(2)  Agent  Jackson  found  two  plastic  packages  of 
marijuana  in  the  bedroom  [S.  Tr.  111-112;  Tr.  59-60, 
105-106,  165,  186]. 
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(3)  Agent  Walton  found  marijuana  in  the  kitchen  area 
[S.  Tr.  112;  Tr.  60-61,  107-108,  165-166,  200]. 

The  marijuana  found  in  the  bedroom  and  kitchen  area 
was  the  concealment  charged  in  Count  Three. 

The  search  took  place  between  3:45  p.m.  and  4:50  p.m. 
[S.  Tr.  128;  Tr.  153,  179]. 

Soon  after  the  search  Robert  Johnson  drove  up  in  a 
cream-colored  Cadillac  Coupe  de  Ville,  wearing  a  duck- 
tail  type  haircut  and  a  goatee.  Agent  Katz  arrested  him 
while  he  was  still  in  the  Cadillac.  Agents  Jones,  Jack- 
son, Cullen  and  Walton  then  searched  the  car  in  Johnson's 
presence.  Agent  Jones  found  an  envelope  containing  mari- 
juana under  the  front  seat  [S.  Tr.  138-143;  Tr.  108-109, 
166-168,  188-191,  209-213,  244].  This  was  the  conceal- 
ment charged  in  Count  Four. 

I. 

The  Evidence  Should  Be  Viewed  Most  Favorably  to 
the  Government. 

Defense  Counsel  has  quoted  at  length  from  the  testi- 
mony of  Robert  and  Dona  Johnson,  as  though  the  Judge 
believed  their  testimony  and  disbelieved  that  of  the  Gov- 
ernment witnesses  (Appellants'  Br.  pp.  7a-7g).  Suffice 
it  to  say  that  this  Court  should  not  weigh  the  evidence 
or  pass  on  the  credibility  of  witnesses.  The  convictions 
should  be  sustained  if  there  was  substantial  evidence,  tak- 
ing the  view  most  favorable  to  the  Government,  to  sup- 
port it. 

United  States  v.  Glasser,  315  U.  S.  60,  80  (1942) ; 
Dean  v.   United  States,  246  F.   2d   335,   ZZ6-2>2)7 

(8th  Cir.,  1957) ; 
United  States  v.  Brown,  236  F.  2d  403,  406   (2d 
Cir.,  1956); 


Arena  v.  United  States,  226  F.  2d  227,  229  (9th 

Cir,  1955),  cert.  den.  350  U.  S.  954  (1956); 
Schino  V.   United  States,  209  F.  2d  67,  72   (9th 

Cir.,  1953),  cert.  den.  347  U.  S.  937  (1954) ; 
Woodward  Laboratories  v.  United  States,  198  F. 

2d  995,  998  (9th  Cir.,  1952) ; 
O'Leary  v.  United  States,  160  F.  2d  2>ZZ  (9th  Cir., 

1947). 

II. 

There  Were  No  Unlawful  Searches  and  Seizures  in 

Violation  of  the  Fourth  and  Fifth  Amendments. 

We  begin  with  the  basic  principle  that  a  search  of  the 
person  and  "the  place  where  the  arrest  is  made"  is  valid 
if  it  is  incident  to  a  lawful  arrest. 

Agnello  v.  United  States,  269  U.  S.  20,  30  (1925) ; 
Carroll   v.    United   States,    267    U.    S.    132,    158 

(1924); 
Weeks  V.  United  States,  232  U.  S.  383,  392  (1914). 

Perhaps  the  best  statement  of  this  principle  is  in  United 
States  V.  Rahinowits,  339  U.  S.  56,  61  (1950),  where  the 
Court  said: 

"Decisions  of  this  Court  have  often  recognized  that 
there  is  a  permissible  area  of  search  beyond  the  per- 
son proper.  Thus  in  Agnello  v.  United  States,  269 
U.  S.  20,  30,  this  Court  stated: 

'The  right  without  a  search  warrant  contempo- 
raneously to  search  persons  lawfully  arrested  while 
committing  crime  and  to  search  the  place  where 
the  arrest  is  made  in  order  to  find  and  seize  things 
connected  with  the  crime  as  its  fruits  or  as  the 
means    by   which   it   was   committed,    as    well    as 
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weapons  and  other  things  to  affect  an  escape  from 

custody,  is  not  to  be  doubted.' 

"The  right  'to  search  the  place  where  the  arrest  is 
made  in  order  to  find  and  seize  things  connected  with 
the  crime  as  its  fruits  or  as  the  means  by  which  it  was 
committed'  seems  to  have  stemmed  not  only  from  the 
acknowledged  authority  to  search  the  person,  but 
also  from  the  long-standing  practice  of  searching  for 
other  proofs  of  guilt  within  the  control  of  the  ac- 
cused found  upon  arrest.  Weeks  v.  United  States, 
232  U.  S.  383,  392.  It  became  accepted  that  the 
premises  where  the  arrest  was  made,  which  premises 
were  under  the  control  of  the  person  arrested  and 
where  the  crime  was  being  committed,  were  subject 
to  search  without  a  search  warrant.  Such  a  search 
was  not  'unreasonable.'  Agnello  v.  United  States, 
269  U.  S.  20,  30;  Carroll  v.  United  States,  267  U.  S. 
132,  158;  Boyd  v.  United  States,  116  U.  S.  616, 
623-24." 

Were  the  arrests  in  this  case  lawful?  26  U.  S.  C. 
(Supp.  V),  Sec.  7607,  added  by  Sec.  104(a)  of  the  Nar- 
cotic Control  Act  of  1956,  70  Stat.  570,  provides  as  fol- 
lows: 

"The  Commissioner  .  .  .  and  agents,  of  the 
Bureau  of  Narcotics     .     .     .    may — 

"(2)  make  arrests  without  warrant  for  violations 
of  any  law  of  the  United  States  relating  to  narcotic 
drugs  .  .  .  where  the  violation  is  committed  in  the 
presence  of  the  person  making  the  arrest  or  where 
such  person  has  reasonable  grounds  to  believe  that 
the  person  to  be  arrested  has  committed  or  is  committ- 
ing such  violation." 


The  only  question  then  is  whether  the  Agents  had  "rea- 
sonable grounds"  within  the  meaning  of  Section  104(a), 
supra,  and  "probable  cause"  within  the  meaning  of  the 
Fourth  Amendment*  to  believe  that  Robert  and  Dona 
Johnson  had  committed  or  were  committing  violations  of 
the  narcotic  laws. 

In  Brinegar  v.  United  States,  338  U.  S-  160,  175  (1949), 
the  Court  defined  "probable  cause"  in  these  words : 

"In  dealing  with  probable  cause,  however,  as  the 
very  name  implies,  we  deal  with  probabilities.  These 
are  not  technical;  they  are  the  factual  and  practical 
considerations  of  everyday  life  on  which  reasonable 
and  prudent  men,  not  legal  technicians,  act.  The 
standard  of  proof  is  accordingly  correlative  to  what 
must  be  proved. 

"  'The  substance  of  all  the  definitions'  of  probable 
cause  'is  a  reasonable  ground  for  belief  of  guilt.' 
McCarthy  v.  De  Armit,  99  Pa.  St.  63,  69,  quoted  with 
approval  in  the  Carroll  opinion,  267  U.S.  at  161.  And 
this  'means  less  than  evidence  which  would  justify 
condemnation'  or  conviction,  as  Marshall,  C.  J.,  said 
for  the  Court  more  than  a  century  ago  in  Locke  v. 
United  States,  7  Cranch  339,  348.  Since  Marshall's 
time  at  any  rate,  it  has  come  to  mean  more  than  bare 
suspicion:  Probable  cause  exists  where  'the  facts  and 
circumstances  within  their  [the  officers']  knowledge 
and  of  which  they  had  reasonably  trustworthy  infor- 
mation  [are]   sufficient  in  themselves  to  warrant  a 


*The  terms  "reasonable  grounds"  in  Sec.  104(a)  and  "probable 
cause"  in  the  Fourth  Amendment  mean  substantially  the  same  thing. 
Draper  v.  United  States,  358  U.  S.  307,  310  (1959). 


man  of  reasonable  caution  in  the  belief  that'  an  of- 
fense has  been  or  is  being  committed.  Carroll  v. 
United  States,  267  U.S.  132,  162. 

"These  long-prevailing  standards  seek  to  safeguard 
citizens  from  rash  and  unreasonable  interferences 
with  privacy  and  from  unfounded  charges  of  crime. 
They  also  seek  to  give  fair  leeway  for  enforcing  the 
law  in  the  community's  protection.  Because  many 
situations  which  confront  officers  in  the  course  of 
executing  their  duties  are  more  or  less  ambiguous, 
room  must  be  allowed  for  some  mistakes  on  their  part. 
But  the  mistakes  must  be  those  of  reasonable  men, 
acting  on  facts  leading  sensibly  to  their  conclusions 
of  probability.  The  rule  of  probable  cause  is  a 
practical,  nontechnical  conception  affording  the  best 
compromise  that  has  been  found  for  accommodating 
these  often  opposing  interests.  Requiring  more  would 
unduly  hamper  law  enforcement.  To  allow  less  would 
be  to  leave  law-abiding  citizens  at  the  mercy  of  the 
officers'  whim  or  caprice." 

Statements  of  a  special  employee  may  be  "reasonable 
grounds"  and  "probable  cause"  for  an  arrest. 

Draper  v  United  States,  358  U.  S.  307,  311-312 
(1959). 

What  were  the  facts  showing  "reasonable  grounds" 
and  "probable  cause"  for  the  arrest  of  Dona  Johnson? 

On  November  26,  1957,  the  Special  Employee  picked  up 
Miss  Simmrin  about  1 :30  p.m.  and  they  drove  to  Dona 
Johnson's  place  at  20652  Pacific  Coast  Highway.  After 
two  tries,  Miss  Simmrin  finally  found  Dona  Johnnson 
at  home.  Miss  Simmrin  went  into  the  Apartment  and 
bought   $20   worth   of   marijuana    from    Dona   Johnson. 
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Agent  Lang,  who  had  been  following  Miss  Simmrin  ar- 
rested her  soon  after  she  left  the  apartment  and,  a  short 
time  later,  returned  to  the  apartment  and  arrested  Dona 
Johnson  [S.  Tr.  70-77,  101-106].  In  denying  a  motion 
to  suppress.  Judge  Byrne  said: 

"But  at  any  rate,  in  this  particular  case  under  the 
circumstances  of  this  case  there  was  probable  cause 
for  the  arrest,  and  after  the  arrest  the  search  had  to 
be  made  immediately  or  the  evidence  would  have  dis- 
appeared, and  under  those  circumstances — that  is  the 
type  of  case  where  it  is  proper  to  make  a  search  with- 
out going  down. 

"The  evidence  here  shows  that  there  had  been 
several  calls  at  the  home  of  Dona  Johnson  and  she 
wasn't  there.  No  one  answered  the  phone.  She 
wasn't  there  constantly — answered  the  door,  rather 
— and  finally  they  found  her  at  the  door.  That  is 
when  the  sale  was  made  to  Simmrin,  apparently. 
There  was  reasonable  cause  to  believe  that  a  sale  was 
made  to  Simmrin.  And  after  that  sale  was  made  to 
Simmrin,  of  course  they  couldn't  go  back  and  arrest 
Johnson  and  then  go  and  expect  to  get  a  search 
warrant  and  find  anything  there.  The  search  had  to 
be  made  immediately  after  the  arrest  was  made.  And 
insofar  as  waiting  to  make  the  arrest,  it  was  reasona- 
ble to  believe  that  they  might  not  even  have  found 
her  there"  [S.  Tr.  146-147]. 

What  were  the  facts  showing  "reasonable  grounds"  and 
"probable  cause"  for  the  arrest  of  Robert  Johnson? 

Marks  and  Berger  were  arrested  for  the  sale  and  pos- 
session of  marijuana  on  September  12,  1957.  They  told 
Federal  Narcotics  Agents  Katz  and  Lang  that  their  source 
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of  supply  was  Robert  Johnson,  whom  they  described  as 
white,  male,  American,  blond  hair,  early  twenties,  six 
feet  tall,  185  pounds,  and  wearing  a  goatee  [S.  Tr.  60-63]- 

On  November  14,  1957,  the  Special  Employee  picked 
up  Miss  Simmrin  and  they  drove  to  Mr.  Johnson's  home  at 
20652  Pacific  Coast  Highway.  During  the  trip  she  said 
that  she  was  going  to  "pick  up"  from  Bob  Johnson.  When 
they  arrived  she  went  into  Apartment  3  and  bought  two 
envelopes  of  marijuana  from  Robert  Johnson  [S.  Tr. 
63-70].  She  was  followed  by  Agent  Katz  and  four  or 
five  other  agents  [S.  Tr.  63-69]. 

On  November  26,  1957,  the  agents  searched  Johnson's 
apartment  incident  to  the  arrest  of  Dona  Johnson,  and 
found  marijuana  in  the  kitchen  and  bedroom  [S.  Tr. 
111-112].  Soon  after  the  search,  Robert  Johnson  drove 
up  in  his  Cadillac,  wearing  a  ducktail  haircut  and  a 
goatee  [Tr.  166-168,  243].  Agent  Katz  arrested  him  in 
his  car  [S.  Tr.  87-90]. 

The  Government  argues  that  the  above  facts  show  that 
the  agents  had  "reasonable  grounds"  and  "probable  cause" 
for  believing  that  both  Robert  and  Dona  Johnson  had 
committed  or  were  committing  felonies. 

We  now  come  to  the  searches.  Our  only  question  is 
whether  they  went  beyond  the  places  where  the  arrests 
were  made,  or  as  stated  in  RahinowitB,  supra,  whether  they 
went  beyond  the  premises  "under  the  control"  of  the  per- 
sons arrested. 

The  search  of  the  Apartment  was  incident  to  the  arrest 
of  Dona  Johnson. 

Clearly,  the  entire  Apartment  was  under  her  control.  In 
Hamer  v.  United  States,  259  F.  2d  274  (9th  Cir.,  1958), 
cert,  denied  359  U.  S.  916  (1959),  petition  for  rehearing 
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denied  359  U.  S.  962  (April  6,  1959),  for  instance,  the 
search  of  Mrs.  Hamer's  home  and  "an  unlocked  4'  x  4' 
laundry  room,  in  the  rear  yard"  was  held  valid  as  being 
incident  to  a  lawful  arrest  therein.  And  in  Harris  v- 
United  States,  331  U.  S.  145,  151-152  (1947),  the  Court 
again  upheld  the  search  of  an  entire  dwelling  incident  to 
a  lawful  arrest.    The  Court  said : 

"The  opinions  of  this  Court  have  clearly  recognized 
that  the  search  incident  to  arrest  may,  under  appropri- 
ate circumstances,  extend  beyond  the  person  of  the 
one  arrested  to  include  the  premises  under  his  im- 
mediate control.  Thus  in  Agnello  v.  United  States, 
supra,  at  30,  it  was  said:  'The  right  without  a  search 
warrant  contemporaneously  to  search  persons  law- 
fully arrested  while  committing  crime  and  to  search 
the  place  where  the  arrest  is  made  in  order  to  find 
and  seize  things  connected  with  the  crime  as  its 
fruits  or  as  the  means  by  which  it  was  committed,  as 
well  as  weapons  and  other  things  to  effect  an  escape 
from  custody,  is  not  to  be  doubted.'  It  is  equally 
clear  that  a  search  incident  to  arrest,  which  is  other- 
wise reasonable,  is  not  automatically  rendered  invalid 
by  the  fact  that  a  dwelling  place,  as  contracted  to  a 
business  premises,  is  subjected  to  search. 

"Nor  can  support  be  found  for  the  suggestion  that 
the  search  could  not  validly  extend  beyond  the  room 
in  which  petitioner  was  arrested.  Petitioner  was  in 
exclusive  possession  of  a  four-room  apartment.  His 
control  extended  quite  as  much  to  the  bedroom  in 
which  the  draft  cards  were  found  as  to  the  living 
room  in  which  he  was  arrested.  The  canceled  checks 
and  other  instrumentalities  of  the  crimes  charged  in 
the  warrants  could  easily  have  been  concealed  in  any 
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of  the  four  rooms  of  the  apartment.  Other  situa- 
tions may  arise  in  which  the  nature  and  size  of  the 
object  sought  or  the  lack  of  effective  control  over  the 
premises  on  the  part  of  the  persons  arrested  may  re- 
quire that  the  searches  be  less  extensive.  But  the  area 
which  reasonably  may  be  subjected  to  search  is  not 
to  be  determined  by  the  fortuitous  circumstance  that 
the  arrest  took  place  in  the  living  room  as  contrasted 
to  some  other  room  of  the  apartment." 

See  also: 

Marron  v.  United  States,  275  U.  S.  192,  198-199 

(1927); 
Agnello  v.  United  States,  269  U.  S.  20,  30  (1925) ; 
United  States  v.  Lindenfeld,   142  F.  2d  829   (2d 

Cir.  1944)  cert.  den.  323  U.  S.  761  (1944); 
Matthews  v.  Correa,  135  F.  2d  534  (2d  Cir.,  1943) ; 
United  States  v.  71.41  Ounces  Gold,  94  F.  2d  17 

(2d  Cir.,  1938). 

The  search  of  the  Cadillac  was  incident  to  the  arrest  of 
Robert  Johnson.* 

The  search  of  an  automobile  is  valid  where  there  is 
probable  cause  to  believe  that  it  has  been  used  in  the  com- 
mission of  a  crime. 

Brinegar  v.  United  States,  338  U.  S.  160  (1949)  ; 

Carroll  v.  United  States,  267  U.  S.  132  (1924). 


*Compare  with  Appellants'  Brief  at  page  7h  where  it  is  stated: 
".  .  .  nor  would  a  warrant  for  arrest  of  someone  in  the  house 
justify  the  search  of  the  automobile." 
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III. 

The  Court  Did  Not  Err  in  Refusing  to  Allow  Defense 

Counsel  to  Learn  the  Addresses  of  the  Jurors. 

Defense  counsel  asked  for  the  specific  address  of  each 
juror.  The  Court  ruled  that  "all  that  is  required  of  you 
is  that  you  state  the  particular  portion  of  the  district  in 
which  you  reside,  without  giving  your  exact  address"  [Tr. 
9-10,  29] .  In  response  to  this  instruction  the  jurors  gave 
these  answers:  "I  live  in  Hollywood,  in  the  Los  Feliz 
area"  [Tr.  9]  ;  "Westwood"  [Tr.  10] ;  "Beverly  Hills" 
[Tr.  11] ;  "Long  Beach"  [Tr.  11] ;  "I  guess  you  would  call 
it  central  Los  Angeles  ...  up  Venice,  west  of 
Crenshaw"  [Tr.  11-12];  "I  live  in  La  Habra"  [Tr.  12]; 
"I  live  in  the  Pico-Robertson  District,  Los  Angeles  25" 
[Tr.  12] ;  "North  Hollywood"  [Tr.  12] ;  "In  the  Hancock 
Park  district"  [Tr.  13] ;  "Glendale"  [Tr.  13]  ;  "Pasadena, 
Oak  Knoll  area"  [Tr.  13];  "Athletic  Club,  431  West 
Seventh  Street"  [Tr.  14] ;  "La  Mirada"  [Tr.  18] ;  "In 
Burbank"  [Tr.  20] ;  "In  the  Wilshire  district"  [Tr.  22] ; 
"Melrose  and  Fairfax"  [Tr.  23] ;  "Orange  County,  Fuller- 
ton,  to  be  exact"  [Tr.  25] ;  "Los  Angeles"  [Tr.  27] ;  "La 
Puente"  [Tr.  29].  The  Judge  asked  the  jurors  questions 
of  his  own  [Tr.  5-31],  and  asked  all  questions  requested  by 
counsel  [Tr.  15-31].  The  defense  counsel  did  not  use 
all  of  his  peremptory  challenges  and  he  does  not  claim 
that  the  jury  was  biased  or  impartial  in  any  respect. 

The  scope  of  voir  dire  examination  of  jurors  is  within 
the  sound  discretion  of  the  trial  court. 

Frederick,  et  al.  v.  United  States,  163  F.  2d  536. 
550-551   (9th  Cir.,  1947);  cert.  den.  332  U.  S. 
775  (1947); 
Brady  v.  United  States,  26  F.  2d  400,  403   (9th 
Cir.,  1928),  cert.  den.  278  U.  S.  621  (1928). 
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The  refusal  to  order  the  jurors  to  give  their  residence 
addresses  was  not  error. 

Hamer  v.  United  States,  259  F.  2d  274,  276-280 
(9th  Cir.,  1958),  cert.  den.  359  U.  S.  916  (1959), 
pet.  for  rehear,  den.  359  U.  S.  962  (April  6, 
1959) ; 
Wagner  v.  United  States,  264  F.  2d  524,  526-528 
(9th  Cir.,  1959). 

IV. 

The  Verdicts  and  Judgments  Were  Not  Contrary  to 

the  Law  or  Evidence. 

Knowing  concealment  of  narcotics  may  be  proved  by 
circumstantial  evidence. 

Mullaney  v.  United  States,  82  F.  2d  638  (9th  Cir., 
1936) ; 

Rosenberg  v.  United  States,  13  F.  2d  369  (9th  Cir., 
1926) ; 

United  States  v.  Pinna,  229  F.  2d  216  (7th  Cir., 

1956) ; 
United  States  v.  Piasano,  et  al.,  193  F.  2d  361  (7th 

Cir.,  1951). 

The  circumstantial  evidence  showing  Robert  Johnson's 
knowing  concealment  of  the  marijuana  in  Count  Three 
was  as  follows :  He  lived  in  Apartment  3  at  20652  Pacific 
Coast  Highway,  the  place  where  the  marijuana  was  foimd 
[Tr.  240].  On  November  14,  1957  he  had  sold  marijuana 
to  Adrienne  Simmrin  in  that  apartment  [Tr.  58,  75-80, 
89-92,  99-104]. 

The  circumstantial  evidence  showing  Robert  Johnson's 
knowing  concealment  of  the  marijuana  in  Count  Four  was 
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as  follows :  He  owned  the  Cadillac  in  which  it  was  found 
[Tr.  249-250],  and  he  had  been  driving  it  just  before  the 
search  [Tr.  108-109]. 

The  circumstantial  evidence  showing  Dona  Johnson's 
knowing  concealment  of  the  marijuana  in  Count  Three 
was  as  follows :  She  lived  in  Apartment  3  at  20652  Pacific 
Coast  Highway,  and  was  there  when  the  marijuana  was 
found. 

V. 

There  Was  No  Error  in  the  Instruction  on  Joint  and 
Constructive  Possession  or  in  the  Instruction  on 
Presumption  From  Possession. 

The  Court  gave  the  following  instructions: 

"Counts  3  and  4  of  the  indictment  allege  violation 
of  Title  21,  United  States  Code,  Section  176(a), 
which  provides  in  pertinent  part  as  follows: 

'Notwithstanding  any  other  provisions  of  law, 
whoever,  knowingly,  with  intent  to  defraud  the 
United  States,  *  *  *  receives,  conceals,  *  *  * 
or  in  any  manner  facilitates  the  transportation, 
concealment,  *  *  *  Qf  g^^^j^  marijuana  after  being 
imported  or  brought  in,  knowing  the  same  to  have 
been  imported  or  brought  into  the  United  States 
contrary  to  law,  *  *  *'  shall  be  guilty  of  an 
offense. 

"You  are  instructed  that  the  word  'facilitate'  as 
used  in  the  statute  and  indictment  is  subject  to  the 
ordinary  dictionary  definition;  that  is,  'facilitate' 
means  to  make  easy  or  less  difficult,  or  to  be  free 
from  difficulty  or  impediment. 
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''Section  176(a)  of  Title  21,  United  States  Code, 
under  which  counts  3  and  4  of  the  indictment  are 
brought,  further  provides  in  part  as  follows : 

'Whenever  on  trial  for  a  violation  of  this  sub- 
section, the  defendant  is  shown  to  have  or  to 
have  had  the  marijuana  in  his  possession,  such 
possession  shall  be  deemed  sufficient  evidence  to 
authorize  conviction  unless  the  defendant  explains 
his  possession  to  the  satisfaction  of  the  jury.' 

"As  stated,  the  law  provides  that  if  there  is  proof 
that  a  person  shall  have  had  in  his  possession  mari- 
juana, such  proof  is  sufficient  evidence  to  authorize 
conviction,  unless  such  possession  is  explained  to  the 
satisfaction  of  the  jury. 

"This  does  not  in  any  way  change  the  fundamental 
rule  that  a  defendant  is  presumed  innocent  and  the 
burden  is  on  the  prosecution  to  prove  guilt  beyond 
a  reasonable  doubt.  It  is  incumbent  upon  the  govern- 
ment to  show  that  the  defendant  had  possession  of  the 
marijuana  and  this  must  be  proved  beyond  a  reasona- 
ble doubt.  Once  this  is  proved,  the  statute  which  I 
have  just  read  merely  permits  the  jury  to  infer  that 
the  marijuana  involved  was  imported  into  the  United 
States  contrary  to  law,  and  the  defendant  so  knew. 

"The  law  recognizes  two  kinds  of  receipt  or  pos- 
session: actual  receipt  or  possession,  and  constructive 
receipt  or  possession. 

"A  person  who,  at  a  given  time,  knowingly  has 
direct  physical  control  over  a  thing,  is  then  in  actual 
possession  of  it. 

"A  person  who,  although  not  in  actual  possession, 
knowingly  has  the  power,  at  a  given  time,  to  exercise 
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dominion  or  control  over  a  thing,  is  then  in  con- 
structive possession  of  it. 

"The  law  recognizes  also  that  possession  may  be 
sole  or  joint.  If  one  person  alone  has  actual  or 
constructive  possession  of  a  thing,  possession  is  sole. 
If  two  or  more  persons  share  actual  or  constructive 
possession  of  a  thing,  their  possession  is  joint. 

"If  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  a  defendant  or  defendants,  either  alone  or 
jointly  with  others,  had  actual  or  constructive  pos- 
session of  the  marijuana  described  in  the  indictment, 
then  you  may  find  that  the  marijuana  was  in  the 
possession  of  such  defendant  or  defendants  within  the 
meaning  of  the  word  'possession'  as  used  in  these 
instructions"  [Tr.  317-319]. 

The  last  five  paragraphs  were  taken  from  Form  55  of 
the  Suggested  Forms  for  Use  in  Criminal  Cases,  20 
F.  R.  D.  231,  278.  They  merely  supplement  the  presump^ 
tion  in  21  U.  S.  C.  Sec.  176(a)  which  has  been  sustained 
as  a  rule  of  evidence  that  does  not  conflict  with  the  Fourth 
and  Fifteenth  Amendments. 

Caudillo  V.  United  States,  253  F.  2d  513  (9th  Cir., 

1958),  cert.  den.  357  U.  S.  931  (1958); 
United  States  v.  Cohen,  124  F.  2d  164,  165  (2nd 

Cir.,  1941),  cert.  den.  315  U.  S.  811  (1942); 
Mullaney  v.  United  States,  82  F.  2d  638,  641  (9th 

Cir.,  1936) ; 
Velasquez  v.   United  States,  244  F.  2d  416,  418 

(10th  Cir.,  1957); 
United  States  v.  Valdes,  229  F.  2d  145,  147  (2nd 
Cir.,  1956),  cert.  den.  350  U.  S.  996  (1956)  ; 
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United  States  v.  Pinna,  229  F.  2d  216,  218-219 

(7th  Cir.,  1956); 
United  States  v.  White,  228  F.  2d  832,  834  (7th 

Cir.,  1956) ; 
Pon  Wing  Quong  v.  United  States,  111  F.  2d  751, 

758  (9th  Cir,  1940). 

VI. 
The  Court  Did  Not  Unlawfully  Communicate  With 

the  Jury. 

The  chronology  of  events  was  as  follows: 

The  jury  went  out  at  10:55  a.m.  on  March  13,  1958 
[C.  Tr.  22]. 

The  jury  went  to  lunch  at  noon  and  returned  at  1 :30 
p.m.  [C.  Tr.  22-23]. 

About  2 :30  p.m.  the  jury  sent  a  note  to  the  Judge  stat- 
ing that  they  had  arrived  at  a  verdict  as  to  Dona  Johnson 
and  that  they  had  arrived  at  a  verdict  on  two  counts 
as  to  Robert  Johnson,  but  not  as  to  the  third  count 
[Tr.  346,  350,  352].  The  foreman  gave  the  note  to  the 
bailiff  who  took  it  to  the  Judge.  The  Judge  told  the 
bailiff:  ''Let  them  sit."  The  bailiff  then  told  the  jury 
that  he  had  delivered  the  note  to  the  Judge  and  that  they 
should  continue  to  deliberate  [Tr.  348,  353]. 

About  2:50  p.m.  the  jury  sent  the  Court  a  second  note 
as  follows  :* 

"Your  Honor,  we  wish  to  hear  the  testimony  of  Mr. 
Johnson  in  his  last  statement.  J.  Harold  Williams, 
Foreman." 


*There  is  a  conflict  in  the  testimony  as  to  whether  this  was  the 
first  or  second  note.    My  brief  sets  out  the  version  of  the  Foreman. 
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The  jury  was  brought  into  Court  and  the  testimony  read 
in  the  presence  of  appellants  and  their  counsel  [C.  Tr.  23, 
Tr.  328-333,  348-349,  352-353].  At  3:00  p.m.  the  jury 
went  out  to  deliberate  again  [C.  Tr.  23]. 

About  4:00  p.m.  the  jury  sent  the  Court  a  third  note: 
"Your  Honor,  we  have  reached  a  unanimous  deci- 
sion.     J.    Harold    Williams,    Foreman"    [Tr.    347, 
349,  354]. 

At  4:10  p.m.  the  verdict  was  read  in  the  presence  of 
appellants  and  their  counsel  [Tr.  23]. 

Defense  counsel  made  a  motion  for  a  new  trial  on 
March  21,  1958,  alleging  that  there  was  an  ''unlawful 
communication  between  the  court  and  jury  during  the 
deliberation  of  the  jury"  [C.  Tr.  24-28].  The  Court 
denied  the  motion,  saying: 

"The  Court:  Well,  I  might  say  this  with  respect 
to  your  motion  respecting  communication:  What 
occurred  was  just  what  was  testified  to  by  the  two 
witnesses.  Under  what  theory  would  you  consider 
that  unlawful  communication?  How  could  the  court 
possibly  get  word  from  the  jury  whether  they  had 
arrived  at  a  verdict,  or  whether  they  hadn't  arrived 
at  a  verdict,  if  they  did  not  deliver  that  message  to 
the  bailiff  to  deliver  to  the  court? 

"As  a  matter  of  fact,  there  is  no  requirement  in  the 
law  that  the  instructions  be  written  at  all. 

"My  own  personal  instruction  to  the  jury,  which 
I  always  give,  is  that  any  note  or  any  communication 
that  be  sent  to  the  court  be  written.  I  do  that  in  both 
civil  cases  and  criminal  cases,  through  an  abundance 
of  caution,  but  there  is  no  requirement  in  the  law. 
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"As  a  matter  of  fact,  most  judges — I  know  most 
judges  in  the  courts  that  I  have  been  merely  have 
word  sent  down  by  word  of  mouth.  But  through  an 
abundance  of  caution,  as  I  have  indicated,  I  have  a 
written  note,  so  that  persons  who  wish  to  reflect  upon 
the  actions  of  the  court  may  not  say  that  something 
else  occurred  than  might  be  in  the  note. 

"Insofar  as  the  note  with  respect  to  testimony  being 
read,  I  handed  that  note  to  the  clerk  or  put  it  up  here. 
There  was  no  requirement  that  it  be  put  in  the  file. 
It  didn't  have  to  be  put  in  the  file.  Whether  he  puts 
those  in  the  file  or  not,  I  don't  know.  Frankly,  I 
usually  hand  those  notes  up  here,  because  when  the 
jury  comes  down  I  ordinarily  refer  to  the  note  and 
I  put  it  up  here. 

"With  respect  to  the  note  that  the  foreman  sent 
to  the  court  advising  the  court  that  the  jury  had 
reached  a  verdict  with  respect  to  Dona  Johnson  and 
had  reached  a  verdict  with  respect  to  Robert  Johnson 
on  two  counts  but  had  not  on  the  third  count,  when  I 
received  that  note,  frankly,  I  just  crumpled  it  up 
and  threw  it  in  the  waste  basket  and  said,  'Let  them 
sit.'  Because  that  is  the  prerogative  of  the  judge. 
The  judge  may  call  them  down  or  permit  them  to  sit 
there. 

"The  jury  had  been  out  for  about  two  and  a  half 
hours,  something  of  that  sort.  As  I  recall,  it  was  in 
the  middle  of  the  afternoon.  They  had  been  out  only 
a  few  hours,  and  in  my  judgment  they  should  have 
remained  out  until  they  had  completed  further  deliber- 
ations. And  that  is  not  a  communication  between  the 
court  and  the  jury  in  the  sense  that  you  are  referring 
to  in  the  case  which  you  cited  to  the  court,  the  Albion 
case"  [Tr.  356-358]. 
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The  Judge  was  right.  The  length  of  time  a  jury  may 
be  held  for  deliberation  rests  in  the  discretion  of  the  trial 
court. 

Haupt  V.  United  States,  330  U.  S.  631,  643  (1947) ; 
Jenkins  v.  United  States,  149  F.  2d  118,  119  (5th 

Cir.,  1945),  cert.  den.  326  U.  S.  721  (1945); 
Minkow  V.  United  States,  5  F.  2d  319  (4th  Cir., 

1925); 
United  States  v.  Thomas,  52  Fed.  Supp.  571,  588- 

593  (E.  D.  Wash.,  1943); 
Bernal  v.  United  States,  241  Fed.  339,  342  (5th 
Cir.,  1917),  cert.  den.  245  U.  S.  672  (1917). 

And  failure  to  discharge  a  jury  after  they  have  an- 
nounced a  disagreement  is  not  coercion. 

Campbell  v.  United  States,  221  Fed.  186,  188  (9th 

Cir.,  1915); 
United  States  v.  Ingham,  97  Fed.  935,  936-937 
(E.  D.  Pa.,  1899). 

In  any  event,  not  all  communications  between  the  Judge 
and  jury  are  unlawful.  In  United  States  v.  Compagna,  146 
F.  2d  524  (2nd  Cir.,  1944),  for  example,  the  jury  sent 
a  note  to  the  Judge  asking  that  some  of  the  testimony  be 
reread.  The  Judge  "stopped  in  the  jury  room  and  asked 
them  if  that  is  what  they  meant  about  that,  if  they  wanted 
it  read.  They  said  yes.  I  told  them  they  could  go  to  lunch 
and  we  would  get  it  ready  and  read  it  to  them  when  we 
came  back."    Judge  Learned  Hand  said: 

"As  to  the  visit  of  the  judge,  it  is  true  that  courts 
are  extremely  jealous  of  anything  of  the  kind,  once 
the  jury  has  been  locked  up;  and  we  do  not  wish  to 
abate  that  jealousy  in  the  least;  it  is  most  undesirable 
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that  anything  should  reach  a  jury  which  does  not  do 
so  in  the  court  room.  This  is,  indeed,  too  well  settled 
for  debate.  Mattox  v.  United  States,  146  U.S.  140, 
150,  13  S.  Ct.  50,  36  L.  Ed.  917;  Fillipon  v.  Alboin 
Vein  Slate  Co.,  250  U.  S.  76,  81,  39  S.  Ct.  435,  63 
L.  Ed.  853;  Dodge  v.  United  States,  2  Cir.,  258  F. 
300,  303,  304,  7  A.  L.  R.  1510;  Little  v.  United  States, 
10  Cir.,  7Z  F.  2d  861,  864,  865,  96  A.  L.  R.  889.  But, 
like  other  rules  for  the  conduct  of  trials,  it  is  not  an 
end  in  itself;  and,  while  lapses  should  be  closely 
scrutinized,  when  it  appears  with  certainty  that  nO' 
harm  has  been  done,  it  would  be  the  merest  pedantry 
to  insist  upon  procedural  regularity.  Dodge  v.  United 
States,  supra,  258  F.  300,  7  A.  L.  R.  1510;  Rice  v. 
United  States,  2  Cir.,  35  F.  2d  689,  696;  United 
States  V.  Graham,  2  Cir.,  102  F.  2d  436,  444.  There 
cannot  be  the  slightest  doubt  here  that  the  informal- 
ity-for,  at  most,  it  was  no  more — did  not  prejudice 
the  accused." 

See  also: 

Ferrari  v.  United  States,  244  F.  2d  132,  143-146 
(9th   Cir.,    1957),    cert.    den.    355    U.    S.    873 
(1957); 
Peppers  v.  United  States,  37  F.  2d  346  (6th  Cir., 
1930). 

VII. 

The  Court  Did  Not  Err  in  Denying  Motions  for 

Judgment  of  Acquittal. 

The  Government  believes  that  the  evidence,  previously 
set  forth  in  the  Statement  of  Facts,  was  sufficient  to 
sustain  the  verdicts. 
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vni. 

The  Court  Did  Not  Err  in  Giving  an  Instruction  in 
the  Language  of  26  U.  S.  C,  Sec.  7491. 

The  Judge  gave  this  instruction: 

"Count  1  of  the  indictment  charges  a  violation  of 
Title  26,  United  States  Code,  Section  4742(a),  which 
section  provides  in  pertinent  part  as  follows: 

'It  shall  be  unlawful  for  any  person  ...  to 
transfer  marijuana  except  in  pursuance  of  a  written 
order  of  the  person  to  whom  such  marijuana  is 
transferred,  on  a  form  to  be  issued  in  blank  for 
that  purpose  by  the  Secretary  of  the  Treasury  or 
his  delegate.' 

"Under  the  laws  of  the  United  States  there  is 
imposed  upon  all  transfers  of  marijuana,  with  ex- 
ceptions hereafter  described,  a  special  tax.  In  con- 
nection with  this  tax  the  law  requires  that  at  the 
time  a  transfer  of  marijuana  is  made,  the  transferee 
must  draw  a  written  order  for  the  same  on  a  form 
issued  for  that  purpose  by  the  Secretary  of  the 
Treasury.  The  transferee  is  the  person  who,  upon 
transfer  of  the  marijuana,  receives  the  marijuana. 
The  special  tax  is  to  be  paid  by  the  transferee  at  the 
time  he  obtains  the  order  form. 

"When  the  transfer  of  marijuana  is  made,  the 
transferee,  in  order  to  comply  with  the  laws  relating 
to  the  transfer  of  marijuana,  and  having  previously 
obtained  the  order  form,  in  duplicate,  is  required  to 
give  a  copy  to  the  person  from  whom  he  obtained  the 
marijuana,  and  he  is  further  requried  to  retain  a  copy. 
The  person  transferring  the  marijuana,  that  is  the 
transferor,  is  required  by  the  law  to  receive  such  an 
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order  form  from  the  transferee  before  or  at  the  time 
that  he  transfers  the  marijuana  to  such  transferee. 
These  forms  must  be  retained  by  both  transferor  and 
transferee  for  a  period  of  two  years,  and  they  must  be 
kept  available  for  inspection. 

"Certain  persons,  such  as  physicians,  dentists, 
veterinary  surgeons,  are  excepted  from  the  foregoing 
law  relating  to  the  transfer  of  marijuana.  However, 
these  persons  must  also  obtain  order  forms  and  pay 
a  special  tax  required  by  law,  and  must  further  comply 
with  the  regulations  of  the  Secretary  of  the  Treasury 
relating  to  the  transfer  of  marijuana  for  scientific 
and  medical  purposes. 

"Title  26,  United  States  Code,  Section  7491,  pro- 
vides in  part  as  follows: 

'*  *  *  in  the  absence  of  the  production  of 
evidence  by  the  defendant  that  he  has  complied  with 
the  provisions  of  *  *  *^  Section  4742,  relating 
to  order  forms,  he  shall  be  presumed  not  to  have 
complied  with  such  provisions    *    *    */ 

"The  foregoing  statute,  however,  does  not  change 
in  any  way  the  fundamental  rule  that  a  defendant  is 
presumed  to  be  innocent  until  proven  guilty  beyond 
all  reasonable  doubt.  Nor  does  it  impose  upon  the 
defendant  the  burden  of  producing  any  evidence.  In 
other  words,  it  is  not  incumbent  upon  the  defendant 
to  prove  his  innocence,  but  as  previously  stated,  the 
prosecution  must  prove  guilt  beyond  all  reasonable 
doubt  before  you  may  convict  the  accused. 

"What  the  statute  does  provide  is  that  upon  a  trial 
for  a  violation  of  Section  4742  of  Title  26,  United 
States  Code,  if  the  jury  should  find  from  the  evidence 


—26— 

beyond  a  reasonable  doubt  that  the  defendant  has 
transferred  marijuana,  the  fact  of  such  transfer  alone 
permits  the  jury  to  draw  the  inference  that  the  de- 
fendant transferred  marijuana  without  having  ob- 
tained the  necessary  written  order  form"  [Tr.  314- 
317]. 

Robert  Johnson  produced  no  evidence  that  he  had  com- 
plied with  26  U.  S.  C.  Sec.  4742  [Tr.  167].  The  statute 
simply  states  a  rule  of  evidence  which  in  no  way  contra- 
venes the  Constitution. 

United  States  v.  Williams ^  161  F.  2d  835,  837  (2nd 
Cir.,  1947). 

Conclusion. 

1.  The  evidence  should  be  viewed  most  favorably  to 
the  Government. 

2.  There  were  no  unlawful  searches  and  seizures  in 
violation  of  the  Fourth  and  Fifth  Amendments. 

3.  The  Court  did  not  err  in  refusing  to  allow  counsel 
to  learn  the  addresses  of  the  jurors. 

4.  The  verdicts  and  judgments  were  not  contrary  to 
the  law  or  evidence. 

5.  There  was  no  error  in  the  instructions  on  joint  and 
constructive  possession  or  in  the  instruction  or  presumption 
from  possession. 

6.  The  Court  did  not  unlawfully  communicate  with 
the  jury. 

7.  The  Court  did  not  err  in  denying  motions  for  judg- 
ment of  acquittal. 
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8.     The  Court  did  not  err  in  giving  an  instruction  in 
the  language  of  26  U.  S.  C.  Sec.  7491. 

Respectfully  submitted, 

Laugh  LIN  E.  Waters, 
United  States  Attorney, 

Robert  John  Jensen, 

Assistant  United  States  Attorney, 
Chief,  Criminal  Division, 

Robert  D.  Hornbaker, 

Assistant  United  States  Attorney, 
Attorneys  for  Appellee,  United  States  of  America. 
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The  Tax  Court  of  the  United  States 
Docket  No.  65621 
GEORGE  Y.  ERLANDSON,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redeteraiination  of  the  deficiency  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  Ap-P:AA:HH  over  90D:DMK  dated 
December  14,  1956,  and  as  a  basis  of  his  proceed- 
ing alleges  as  follows: 

1.  The  petitioner  is  an  individual  with  residence 
at  Route  1,  Box  1345,  Florence,  Oregon.  The  re- 
turn for  the  period  here  involved  was  filed  with 
the  District  Director  of  Internal  Revenue,  Port- 
land, Oregon. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  on  December  14,  1956. 

3.  The  deficiencies  as  determined  by  the  Com- 
missioner are  in  income  taxes  for  the  calendar  year 
1954  in  the  amount  of  $1,960.38  of  which  amount 
$1,672.38  is  in  dispute. 

4.  The  determination  of  tax  set  forth  in  the  said 
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notice   of   deficiency   is   l)asecl  upon   the   following 
errors : 

(a)  in  detemiining  the  taxable  income  of  the 
petitioner  for  the  year  1954  the  Commissioner  er- 
roneously included  wages  of  $10,299.97  received  by 
petitioner  as  compensation  for  personal  services. 
The  Commissioner  contends  that  such  compensation 
for  services  is  includible  in  gross  income  in  accord- 
ance with  the  provisions  of  Section  61(a)  of  the 
Internal  Revenue  Code  of  1954. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows: 

(a)  petitioner  is  an  individual  citizen  of  the 
United  States. 

(b)  petitioner  was  present  in  a  foreign  country 
or  countries  for  at  least  510  full  days  in  the  18 
consecutive  month  period  prior  to  April  16,  1954 
(October  16,  1952  to  April  15,  1954). 

(c)  the  said  sum  of  $10,299.97  was  received  by 
petitioner  in  1954  as  compensation  for  personal 
services  rendered  while  so  present  in  foreign  coun- 
tries within  said  period. 

(d)  petitioner  was  not  paid  by  the  United  States 
or  any  agency  thereof. 

(e)  the  days  set  forth  in  paragraph  (b)  bear  the 
ratio  of  the  days  of  1954  as  $5,753.76  does  to  $20,- 
000.00. 

Wherefore,  the  petitioner  prays  that  this  Court 
may  hear  the  proceeding  and  determine  that  the 
sum  of  $5,753.76  of  the  sum  of  $10,299.97  received 
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in  1954  as  wages  shall  not  be  included  in  gross 
income  and  exempt  from  taxation  and  the  defi- 
ciency due  from  the  petitioner  for  the  year  1954 
should  not  be  in  excess  of  $288.00. 

/s/  RALF  H.  ERLANDSON, 
Counsel  for  Petitioner. 
Duly  Verified. 

EXHIBIT  "A" 
Appellate  Division 
P.  O.  Box  3935,  Portland  8,  Oregon 
Ap-P:AA:HH 

90D:DMK  Dec.  14,  1956 

Mr.  George  Yngve  Erlandson 
Mercer  Lake,  Route  1  North 
Florence,  Oregon 

Dear  Mr.  Erlandson: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1954  discloses  a  deficiency  of  $1,960.38, 
as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  from  the  date  of  the  mailing 
of  this  letter  you  may  file  a  petition  with  the  Tax 
Court  of  the  United  States,  at  its  principal  ad- 
dress, Washington  4,  D.  C,  for  a  redetermination 
of  the  deficiency.  In  counting  the  90  days  you  may 
not  exclude  any  day  unless  the  9th  day  is  a  Sat- 
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urday,  Sunday,  or  legal  holiday  in  the  District  of 
Columbia  in  which  event  that  day  is  not  counted 
as  the  90th  day.  Othei^wise  Saturdays,  Sundays, 
and  legal  holidays  are  to  be  counted  in  computing 
the  90-day  period. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  for- 
ward it  to  the  Assistant  Regional  Commissioner 
(Appellate),  P.  O.  Box  3935,  Portland  8,  Oregon. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return  by  pemiitting  an  early 
assessment  of  the  deficiency  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  receipt  of  the  form,  or 
on  the  date  of  assessment,  or  on  the  date  of  pay- 
ment, whichever  is  the  earlier. 

Very  truly  yours, 

RUSSELL  C.  HARRINGTON, 

Commissioner, 

/s/  By  A.  N.  WILLIAMS, 

Associate  Chief,  Appellate  Division. 
Enclosures : 

Statement 

IRS-160 

Agreement  Form 
DMKING  rf 
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EXHIBIT  "A" 

Ap— P:AA:HH 
90D  :DMK 

STATEMENT 

George  Yngve  Erlandson 
Mercer  Lake,  Route  1  North 
Florence,    Oregon 
(Formerly:  Masters,  Mates  & 
Pilots  #90,  Seattle,  Washington) 

Income  Tax  Liability  for  the  Taxable  Year  Ended  December  31, 
1954. 

Year  Deficiency 

1954 $1,960.38 

In  making  this  determination  of  your  tax  liability,  careful  con- 
sideration has  been  given  to  the  report  of  examination  transmitted 
to  you  May  23,  1956,  to  your  protest  received  June  7,  1956,  to 
statements  made  by  you  in  conference  on  August  13,  1956  and 
to  statements  made  by  your  authorized  representative  in  con- 
ferences on  August  13,  1956  and  November  6,  1956. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  Ralf  H.  Erlandson.  1935  Washington  Street, 
Milwaukie  22,  Oregon,  in  accordance  with  authority  contained 
in  the  power  of  attorney  executed  by  you. 

Taxable  Year   Ended   December   31,    1954 
Adjustments  to  Net  Income 

Net  income   (loss)    disclosed  by  return  $   (402.48) 

Unallowable  deductions  and  additional  income: 

(a)  Wages    $10,299.97 

Nontaxable  income  and  additional  deduction: 

(b)  Standard    deduction    96.38 

Total  adjustment  increase  10,203.59 

Net  income  as  adjusted  $     9,801.11 

Explanation  of  Adjustments 

(a)     In    the    computation    of    your   taxable    income   you    failed 

to  include  the  seaman's  wages  of  $10,299.97,  which  were  received 

by  you  during  the  year.     It  is  held  that  such   compensation   for 

services  is  includible  in  gross  income  in  accordance  with  the  pro- 
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visions  of  Section  61(a)    of  the  Internal  Revenue  Code  of  1954. 
(b)     Standard  deduction   of  $1,000.00  is   allowed,   to  your  ad- 
vantage, in  lieu  of  itemized  deductions  of  $903.62  as  shown  by 
return,  a  reduction  in  net  income  of  $96.38. 

Computation  of  Tax 

Net   income   as   adjusted   $9,801.11 

Less:  Exemptions   (3)    x  $600  1,800.00 

Taxable    income    $8,001.11 

*  Income    tax    liability — single    person    $1,960.38 

Income  tax — Liability  disclosed  by  return: 

A/c   No.    CE-1000065   None 

Deficiency  „ $1,960.38 

*  Head  of  Household  has  not  been  allowed  inasmuch  as  you  did 
not  occupy  the  household  for  the  entire  taxable  year. 

Served  and  Entered  January  29,  1957. 
[Endorsed] :    T.C.U.S.    Filed  January  23,  1957. 


[Title  of  Tax  Court  and  Cause.] 

AMENDED  ANSWER 

The  Respondent,  in  answer  to  the  petition  filed 
in  the  above-entitled  case,  admits  and  denies  as 
follows : 

1.  Admits  the  allegations  contained  in  paragraph 

1  of  the  petition. 

2.  Admits  the  allegations  contained  in  paragraph 

2  of  the  petition. 

3.  Admits  the  allegations  contained  in  paragraph 

3  of  the  petition,  except  that,  for  lack  of  sufficient 
knowledge  or  information  upon  the  basis  of  which 
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to  fomi  a  belief  as  to  the  tnith  or  falsity  thereof, 
denies  that  only  the  amount  of  $1,672.38  is  in  dis- 
pute. 

4.  Denies  the  allegations  of  error  contained  in 
paragraph  4(a)  of  the  petition. 

5.  (a)  Admits  the  allegations  contained  in  para- 
graph 5(a)  of  the  petition. 

(b),  (c),  (d)  and  (e)  Denies  the  allegations  con- 
tained in  paragraph  5(b)  to  (e),  inclusive,  of  the 
petition. 

6.  Denies  generally  each  and  every  material  al- 
legation contained  in  the  petition  not  hereinbefore 
specifically  admitted,  qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  deficiency  deter- 
mined by  respondent  be  in  all  respects  approved. 

/s/  NELSON  P.   ROSE,   J.H.P. 

Chief  Counsel,  Internal 
Revenue  Service. 

Of  Counsel:  Melvin  L.  Sears,  Regional  Counsel, 
John  H.  Pigg,  Assistant  Regional  Counsel,  In- 
ternal Revenue  Service,  P.  O.  Box  3935,  Port- 
land, Oregon. 

Served  and  Entered  May  13,  1957. 

[Endorsed]:  T.C.F.S.  Filed  May  8,  1957. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION   OF  FACTS 

It  is  hereliy  stipulated  that,  for  the  purpose  of 
this  case,  the  following  statements  may  be  accepted 
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as  facts,  and  all  exhibits  referred  to  herein  and 
attached  hereto  are  incorporated  in  this  stipulation 
and  made  a  part  thereof;  provided,  however,  that 
cither  party  may  introduce  other  and  further  evi- 
dence not  inconsistent  with  the  facts  herein  stipu- 
lated. 

1.  The  petitioner  was  employed  as  na\dgation 
officer  on  the  M/V  Jumper  Hitch  during  the  period 
in  cjuestion. 

2.  The  petitioner  received  the  total  sum  of  $10,- 
299.97  in  1954,  as  compensation  for  personal  serv- 
ices performed  by  the  petitioner  on  the  M/V 
Jumper  Hitch. 

3.  Exhibit  1-A,  attached  hereto,  is  a  true  copy 
of  the  Service  Agreement,  Contract  MA-82-GAA, 
dated  April  6,  1951,  and  Addendiun  No.  1  to  the 
Service  Agreement,  Contract  MA-82-GAA,  dated 
October  5,  1951,  entered  into  between  Pacific  Far 
East  Line,  Inc.  and  the  United  States  of  America 
acting  by  and  through  the  Director,  National  Ship- 
ping Authority  of  the  Maritime  Administration, 
Department  of  Commerce. 

/s/  RALF  H.  ERLANDSON, 

Counsel  for  Petitioner. 
/s/  ARCH  M.  CANTRALL,  O.W.P. 

Chief  Counsel,  Internal  Revenue  Service,  Counsel 
for  Respondent. 

[Endorsed] :  T.C.U.S.  Filed  March  4,  1958. 
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[Title  of  Board,  and  Cause.] 

TRANSCRIPT  OF  PROCEEDING 

U.  S.  Court  of  Appeals,  U.  S.  Courthouse  (New), 
Portland,  Oregon.  Monday,  March  3,  1958. 

(Met,  pursuant  to  notice,  at  10:20  o'clock  a.m.) 

Before:  Hon.  Bruce  M.  Forrester,  Judge. 

Appearances:  Ralf  H.  Erlandson,  Esq.,  1935 
Washington,  Milwaukie,  Oregon,  appearing  on  be- 
half of  Petitioner.  Jack  T.  Fuller,  Esq.,  484  Pit- 
tock  Block,  Portland,  Oregon,  appearing  on  behalf 

of  Respondent.  [1]* 

***** 

aEORGE  Y.  ERLANDSON 

was  called  as  a  witness  on  behalf  of  the  Petitioner 
and,  having  been  first  duly  swoni,  testified  as 
follows : 

The  Clerk :  Will  you  have  a  seat,  please,  sir,  and 
state  your  name  and  address  for  the  record? 

The  Witness :  My  name  is  George  Y.  Erlandson ; 
Box  1345,  Route  1,  Florence,  Oregon. 

Direct  Examination 

Q.  (By  Mr.  R.  Erlandson)  :  You  are  the  peti- 
tioner in  this  case?  [10]  A.     Yes. 

Q.  What  is  your  usual  occupation,  Mr.  Erland- 
son? A.     I  am  a  seaman. 

Q.  And  how  long  have  you  been  following  that 
occupation?  A.     For  eighteen  years. 

Q.     And  what  certificates  or  licenses  do  you  hold? 

*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 
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(Testimon}^  of  George  Y.  Erlandson.) 

A.    I  have  a  Master^s  license. 

Q.     Ajnd  is  there  any  limitation  on  that  license? 

A.     Unlimited. 

Q.     For  any  ship  and  any  waters,  is  that  correct  ? 

A.    Yes. 

Q.     How  long  have  you  held  a  Master's  license? 

A.     For  nine  years. 

Q.  Between  the  periods  of  January  21st,  1952 
and  April  10th,  1954,  were  you  employed  as  a 
seaman  ? 

A.  Yes,  I  was  employed  by  Pacific  Far  East 
Lines  on  the  Jumper  Hitch  as  'Second  Officer. 

Mr.  Fuller:  We  object,  your  Honor.  We  dispute 
the  fact  that  he  was  employed  by  the  United  States. 
We  think  that  is  a  conclusion  of  law. 

The  Court:  Bring  out  the  facts,  please,  from 
this  witness,  exactly  how  he  was  paid  and  by  what 
checks  and  other  details  of  it. 

Mr.  Fuller:  Your  Honor,  may  that  answer  be 
stricken  from  the  record?  [11] 

The  Court:  Let  me  hear  that  answer,  please — 
the  question  and  answer. 

(Previous  question  and  answer  repeated  by 
Reporter.) 

The  Court:    It  will  be  stricken. 

Mr.  R.  Erlandson :  Might  I  inquire,  your  Honor, 
whether  the  answer  was  stricken  because  it  was 
not  responsive  to  my  question  or  on  other  grounds? 

The  Court:  No,  I  think  it  was  responsive.  It 
is  a  conclusion  on  the  part  of  this  witness. 

Q.     (By  Mr.  R.  Erlandson) :    Now,  you  were  em- 
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(Testimony  of  George  Y.  Erlandson.) 

ployed  on  the  motor  vessel  Jmnper  Hitch,  is  that 

correct  ?  A.    Yes. 

Q.  During  this  period  from  January (inter- 
rupted)           A.     Yes. 

Q.    21st,  1952  to  April  10th,  1954? 

A.    Yes. 

Q.  Now,  how  are  you  employed  on  that  vessel? 
What  agreements  do  you  sign? 

A.  Well,  I  signed  shipping  articles,  which  the 
first  articles  were  signed  for  nine  months  in  Port- 
land, Oregon,  and  on  January  16th,  I  believe,  1952. 
And  those  articles  terminated  in  October  of  1952 
and  the  articles  for  the  succeeding  nine  months 
were  originated  in  San  Francisco  and  flown  out  to 
Yokohama  where  the  remainder  of  the  crew  signed 
before  the  American  Consul  in  Yokohama.   [12] 

Q.     That  was  the  procedure  in  each  of  the 

(interrupted) 

A.     The  last  two (interrupted) 

Q.  The  last  two  times.  And  that  would  have 
occurred  roughly  in  October  of  '52? 

A.    And  July  of  '53. 

Mr.  R.  Erlandson:  Would  you  mark  this  for 
identification,  please  ? 

The  Clerk:    Exhibit  2  for  identification. 

(Whereupon,   a   document   was   marked   for 
identification  as  Petitioner's  Exhibit  2.) 

Q.  Would  you  tell  the  Court  what  this  docu- 
ment purports  to  be? 

A.     These  are  a  duplicate  of  the  shipping  arti- 
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(Testimony  of  George  Y.  Erlandson.) 

cles  that  were  signed  in  Portland,  Oregon,  in  Jan- 

uaiy  of  1952. 

Q.  Do  you  know  how  that  duplicate  was  ob- 
tained ? 

A.  Yes,  it  is  a  photostatic  copy  of  the  duplicate 
of  the  originals  that  were  obtained  from  the  Ship- 
ping Commissioner's  office. 

Mr.  Fuller:  Your  Honor,  we  have  no  objection 
to  this  being  admitted  in  evidence. 

The  Court:  All  right,  it  will  be  received  in 
evidence. 

Mr.  R.  Erlandson :    We  offer  it. 

The  Court:    Without  objection.  [13] 

(Whereupon,  the  document  marked  Petition- 
er's Exhibit  2  for  identification  was  received.) 


»  *  *  *  * 


Q.  (By  Mr.  Erlandson)  :  And  the  only  way  that 
3^ou  could  possibly  have  been  outside  the  three-mile 
limit  for  twenty-four  hours  consecutively  is  if  an 
imusual  storm  came  up — a  typhoon?  A.     Yes. 

Q.     And  you  don't  recall  a  single  typhoon? 

A.     No,  I  don't. 

Q.     You  may  resume  the  witness  chair  now. 

Mr.  R.  Erlandson:  Your  Honor,  we  would  like 
to  offer  in  evidence  the  Exhibit  Number  3  and  4 
for  identification,  as  Exhibits  3  and  4. 

Mr.  Fuller:    We  have  no  objection,  your  Honor. 

The  Court:     They  will  be  admitted. 

(Whereupon,  the  documents  marked  Peti- 
tioner's Exhibits  3  and  4  for  identification 
were  received.) 
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(Testimony  of  George  Y.  Eriandson.) 

Mr.  Fuller:  Your  Honor,  we  would  like  it  en- 
tered in  the  record  that  the  lines  that  he  has  traced 
as  the  ship's  course  are  merely  approximations. 

Mr.  R.  Eriandson:     Yes,  we  will  agree  to  that. 

The  Court:     I  believe  the  record  so  shows. 

Q.  Now,  do  you  know  who  owned  this — the 
M/V  Jimiper  Hitch? 

A.  It  was  owned  by  the  United  States  Govern- 
ment. 

Q.  Do  you  know — well,  this  ship  was  operated 
by  Pacific  Far  East  Lines  under  a  general  agency 
agreement?  A.     Yes.  [28] 

Q.  Now,  were  you  aware  of  any  Government 
regulations  affecting  the  operation  of  this  ship? 

A.     Of  Government — you  mean (interrupted) 

Mr.  Fuller:  I  object,  your  Honor.  This  has  no 
significance. 

Mr.  R.  Eriandson :  I  believe  it  does,  your  Honor. 
The  agency  agreement  states  that  the  United  States 
appoints  this  steamship  company  as  their  general 
agent  and  not  as  an  independent  contractor  and 
recites  the  United  States  can  issue  regulations  and 
that  sort  of  thing,  and  I  think  it  is  very  imperti- 
nent to  know  whether  or  not  any  regulations  were 
issued,  at  least  that  would  come  to  the  notice  of 
the  officers  of  the  ship. 

The  Court.:  He  can  answer  the  question  yes  or 
no.  I  am  going  to  overrule  the  objection  for  the 
time  ])eing  and  then  if  you  want  to  renew  it  to 
any  specific  regulation  that  is  asked  about,  you 
may,  of  course. 
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(Testimony  of  George  Y.  Erlandson.) 

A.  No,  I  didn't  come  into  contact  with  any  reg- 
ulations emanating  from  this  Federal  agency. 

Q.  Are  you  familiar  with  the  operation  of 
steamships,  generally  ? 

A.     In  a  general  way,  yes. 

Q.  You  have  never  served  as  Master  on  a 
vessel*?  A.     No,  I  have  not. 

Q.    You  have  served  as  Chief  Mate  on  a  ship? 

A.    Yes.    [29] 

Q.     For  how  long  a  period  of  time? 

A.     For  possibly  five  years  as  Chief  Officer. 

Q.  And  as  Chief  Officer,  did  you  have  a  fairly 
close  working  contact  with  the  company  officials 
of  the  various  companies  you  worked  for? 

A.    Yes. 

Q.  So  you  had  an  opportunity  to  observe  their 
general  practices,  did  you  not?  A.     Yes,  I  did. 

Q.  Well,  now,  did  you  have  an  opportunity  to 
observe  the  general  practice  of  the  shoreside  agents 
in  Japan  and  Korea  servicing  this  ship? 

A.  Well,  our  agents  in  most  ports  in  Japan 
were  United  States  Lines  and  I  came  into  contact 
with  the  agents  as  they  came  aboard  the  ships.  In 
Korea,  our  agents  were  Everett  Steamship  Com- 
pany. 

Q.     And  those  agents  were  representing  whom? 

A.  Those  agents  were  representing (inter- 
rupted) 

Mr.  Fuller:  I  object,  your  Honor,  to  that  ques- 
tion. I  believe  that  calls  for  a  conclusion  of  which 
the  witness  has  no  knowledge. 
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(Testimony  of  George  Y.  Erlandson.) 

The  Court:  Develop  how  he  knows.  Ask  him 
first  if  he  knows  and  then  the  balance  afterwards. 

Q.  Do  you  know  who  the  agents  were  repre- 
senting? [30] 

A.     They  were  representing (interrupted) 

The  Couii::    Just  answer  yes  or  no. 

Q.     Just  answer  yes  or  no,  please.  A.     Yes. 

Q.     Well,  how  do  you  happen  to  know  that? 

A.  Well,  I  don't  know  how  I  happen  to  know 
it.  I  can't (interrupted) 

Q.  Well,  did  you  ever  have  any  conversation 
with  the  agents? 

A.  Yes,  I  did,  I  had  conversation  with  their 
agents.  Of  course,  our  mail  was  addressed  to  United 
States  Lines  in  Yokohama  and  our  mail  in  Korea 
came  through  Everett  Steamship  Company. 

Q.  Did  you  ever  see  any  coiTespondence  from 
the  Pacific  Far  East  Lines  concerning  any  of  these 
shoreside  agents?  A.     No,  I  didn't. 

Mr.  Puller:  We  submit,  your  Honor,  that  the 
witness  has  indicated  by  his  testimony  that  he  is 
not  qualified  to  testify  as  to (interrupted) 

The  Court:  Well,  let's  let  him  go  a  little  further 
to  see  what  else  he  is  able  to  develop. 

Q.  Did  you  have  any  conversations  with  the 
Master  regarding  the  shoreside  agents? 

A.     Not  that  I  can  recall. 

Q.  It  was  merely  the  general  reputation  on  the 
ship  [31]  that  these  agents  were (internipted) 

Mr.  Puller:  Your  Honor,  we  object  to  that  as 
a  leading  question.  He  is  leading  his  own  witness. 
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The  Court:     It  is  leading. 

Q.  Was  there  a  general  reputation  on  the  ship 
as  to  who  the  shoreside  agents  were  representing? 

Mr.  Fuller:  We  object  to  that,  your  Honor.  It 
has  no  significance. 

The  Court:  I  believe  that  is  getting  a  little  re- 
mote, the  general  reputation  on  the  ship  as  to  w^ho 
the  agents  were. 

Q.     By  whom  were  you  paid? 

A.     By  Pacific  Far  East  Lines. 

Q.     And  how  were  you  paid? 

A.  The  first  two  i^eriods,  I  was  paid  by  check 
mailed  from  San  Francisco.  For  the  last  period,  I 
was  paid  in  cash  in  San  Francisco  before  the  U.  S. 
Shipping  Commissioner. 

Q.  And  whom  did  you  receive  your  money 
from? 

A.  From  the  Port  Purser  of  Pacific  Far  East 
Lines. 

Q.     Aiid  that  was  cash,  you  say? 

A.  Yes,  the  last  period  was  in  cash.  The  first 
two  periods  was  by  check. 

'Q'.     And  that  last  period  was  in  April  of  '54? 

A.     From  July  of  1953  until  April  of  1954. 

Q.  Yes,  and  when  you  received  your  money, 
what  was  the  approximate  date  of  that? 

A.     Approximately  the  12th  of  April,  1954. 

Q.  And  the  other  two  occasions  when  you  re- 
ceived your  money,  approximately  when  was  that? 

A.  In  approximately  November  of  1952  and  ap- 
proximately August  of  1953. 
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Q.  I  see.  That  is  about  a  month  after  you 
signed  the  articles? 

A.  Yes,  it  was  some  time  after  we  had  signed 
the  articles. 

Q.  Did  you  receive  any  periodic  advances  dur- 
ing this  time? 

A.  Yes,  during  the  voyage,  we  were  permitted 
draws. 

Q.     And  from  whom  did  you  receive  the  draws? 

A.  From  the  ship's  purser.  The  draws  were 
sent  by  the  agent,  U.  S.  Lines.  The  purser  made 
out  a  draw  list  prior  to  entering  a  Japanese  port. 
He  notified  the  U.  S.  Lines  as  to  how  much  money 
he  needed  and  the  U.  S.  Lines  brought  it  down. 

Q.     In  currency?  A.     In  Japanese  yen. 

Q.  Japanese  yen.  Did  you  receive  your  money 
in  any  other  way?  Your  pay? 

A.  We  received  in  Korean  wen  in  Korea, 
but (interrupted) 

Q.  And  by  whom  were  you  paid  the  Korean 
wen?   [33] 

A.  By  the  ship's  purser  through  the  Everett 
Steamship  Company. 

Q.  Now,  do  you  know  how  many  ships  were 
operating  in  this  area  of  Japan  and  Korea  under 
this  general  agency  agreement? 

A.  There  were  ten  ships  similar  to  the  type  I 
was  on  and  probably  there  were  another  ten  of 
various  other  types.  Victory  ships  and  Liberties. 

Q.  The  type  that  you  were  on  is  called  the  Knot 
ship,  is  that  correct? 
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A.     Yes,  C-l-M,  AV-1  was  the  classification. 

Q.     Yes,  it  is  x>opiilarly  known  as  a  Elnot  ship? 

A.    Yes. 

Q.     Among  seamen? 

The  Court:     How  do  you  spell  "knot"? 

A.     K-n-o-t  in  this  case. 

Mr.  R.  Erlandson:  I  believe,  your  Honor,  the 
name  comes  from — at  the  beginning,  the  ships  were 
generally  called  the  Reef  Knot  or  the  Square  Knot 
or  the  Rose  Knot. 

Q.  Was  there  any  difference  in  the  personnel 
on  these  ships  as  far  as  you  knew?  The  comple- 
ment of  the  ships? 

A.  Some  ships  carried  pursers  and  some  ships 
did  not  cany  pursers  according  to  the  company 
policy. 

Q.  Well,  could  you  explain  that  a  little  further 
to  the  Court,  please?  [34] 

Mr.  Fuller:  We  object,  your  Honor.  This  man 
is  not  a  competent  witness  to  testify  as  to  the  com- 
pany policy  of  other  companies  nor  their  crew 
members  and  things  of  that  sort. 

The  Court:  Ask  him  if  he  saw  it,  if  he  observed 
it  himself  on  these  other  ships. 

Q.  Yes.  Did  you  see  that  some  ships  had  pursers 
and  others  did  not? 

A.  Yes,  I  know  that  some  companies  have  a 
policy  of  not  carrying  a  purser.  They  pushed  that 
work  on  to  the  Captain  of  the  ship  and  saved  the 
purser's  wages,  but  Pacific  Far  East  Lines  carries 
pursers  on  all  their  ships. 
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Q.  Well,  now,  specifically,  the  ships  in  the  Japan 
and  Korea  service,  imder  general  agency  agree- 
ment similar  to  the  one  mth  the  Pacific  Far  East 
Line,  can  you  testify  as  to  any  ship  that  you  knew 
that  had  a  purser  or  did  not  have  a  purser? 

A.  Well,  the  Coddington  did  not  have  a  purser. 
That  was  also  a  Knot  ship. 

Q.     What   company  operated   that? 

A.  The  Coddington  was  operated  by  Olympic 
Steamship  Company. 

Q.  Do  you  know  the  company  policy  of  Olym- 
pic Steamship  Company? 

A.  No,  I  don't.  I  have  never  been  on  any  Olym- 
pic Steamship  Company  ships.  [35] 

Q.  Well,  do  you  know  the  company  policy  of 
any  of  these  ships  with  regard  to  pursers,  that  is. 

Mr.  Fuller:  Your  Honor,  I  do  not  see  the  rele- 
vancy of  this  line  of  questioning. 

The  Court:  Well,  I  don't  either,  but  I  am  go- 
ing to  let  him  go  ahead  with  it.  I  believe  the  wit- 
ness knows  and  is  answering  truthfully. 

Q.  I  mil  repeat  my  question:  Do  you  know  the 
company  policy  with  regard  to  pursers,  on  any 
specific  ship  over  there? 

A.  I  know  that  Pacific  Far  East  Lines  carries 
pursers  on  all  of  their  ships  as  does  American 
Mail  Line  and  American  President  Lines  all  cany 
pursers  on  their  ships.  West  Coast  Trans-Oceanic 
does  not  carry  pursers  on  their  ships. 

Q.     Did  they  have  a  ship  over  there? 
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A.  Yes,  tiiey  had  one  ship.  The  name  escapes 
me  at  the  moment. 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  they  had  a  purser  on  board? 

A.  No,  they  had  no  purser  on  the  West  Coast 
Trans-Oceanic  ship. 

Q.  And  on  the  Jumper  Hitch  you  did  have  a 
X)urser '?  A.     Yes. 

Q.  In  Japan  and  Korea,  from  time  to  time,  the 
ship  required  supplies  and  that  sort  of  thing,  I 
take  it?  A.     Yes.   [36] 

Q.     Do  you  know  who  furnished  the  supplies? 

A.  The  supplies  are  ordered  through  the 
agents — U.  S.  Lines'  agents  procure  the  supplies 
and  send  them  down  to  the  ship. 

Q.     And  who  makes  the  order  for  supplies? 

A.  If  it's  steward's  supplies,  the  Steward  makes 
out  the  order  and  it  is  approved  by  the  Master. 
If  it's  deck  supplies,  the  Chief  Mate  makes  out  the 
order. 

Q.  And  would  anyone  shoreside  approve  the 
requisition  ? 

A.  It's  approved  by  the  agents.  The  agents  can 
refuse  any  supplies  that  they  think  are  not  re- 
quired. 

Q.  And  did  you  know  of  your  own (inter- 
rupted) 

Mr.  Fuller:  Your  Honor,  it  is  not  clear  to  us 
when  he  used  the  term  "agents"  whether  he  means 
Pacific  Far  East  Line  or  exactly  what. 

Mr.   R.   Erlandson:     I  believe   he   has   testified, 
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your  Honor,  that  in  Korea,  the  agents  were  from 

the  Everett  Steamship  Company? 

A.    Yes,  Everett  Steamship  Company. 

The  Court:  I  have  taken  it  to  mean  that  he  is 
talking  about  the  so-called  shoreside  agents  at  these 
various  points (interrupted) 

Mr.  R.  Erlandson :    Yes,  sir. 

The  Court:    rather  than  any  agency  of  this 

operating    company    to    the    Government    of    the 
United  States  or  any  other  government. 

Q.  Did  you — is  that  correct,  when  you  use  the 
temi  "agent" (interrupted) 

A.  When  I  use  the  term  "agent",  I  am  referring 
to  the  agent  of  Pacific  Far  East  Lines  which  was 
at  that  time  United  States  Lines  in  Japan  and 
Everett  Steamship  Company  in  Korea.  Those  were 
the  agents  of  Pacific  Far  East  Lines. 

Q.  And  these  shoreside  agents,  did  they  make 
their  approval  or  rejection  of  this  requisition  im- 
mediately, or  did  it  take  some  period  of  time? 

A.  Well,  of  course,  if  they  rejected  a  requisi- 
tion, well,  there  was  some  discussion  about  it  and 
I  can't  recall  that  they  ever  were  hard  to  get  along 
with  in  that  respect. 

Mr.  R.  Erlandson:  Could  we  have  the  Court's 
indulgence  here  for  a  moment?  We  are  checking 
on  the  actual  returns. 

Mr.  Fuller:  Your  Honor,  at  this  time,  we  would 
like  to  offer  in  evidence,  the  Petitioner's  1954  in- 
come tax  return.  The  W-2  forms  are  not  attached. 
They  are  being  processed  and (interrupted) 
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The  Court:    Any  objection? 

Mr.  R.  Erlandson:     I  have  no  objection  to  the 

admission  of  that,  no. 

The  Court:    It  will  be  admitted. 

(Whereupon,  the  document  was  marked  for 

identification  as  Respondent's  Exhibit  B   and 

received  in  evidence.)    [38] 
***** 

The  Court:    Proceed. 

Mr.  R.  Erlandson:    May  I  ask  one  or  two  more 
questions  on  direct  examination,  your  Honor? 
The  Court:    Yes. 

Direct  Examination — (Continued) 

Q.  (By  Mr.  R.  Erlandson) :  Was  there  any 
union  agreement  covering  your  particular  occupa- 
tion during  this  period  in  question? 

A.  Yes,  we  were  covered  by  this  agreement  with 
the  Masters,  Mates  and  Pilots,  Local  90. 

Q.     And  with  whom  was  that  agreement? 

A.  The  agreement  was  with  the  Pacific  Mari- 
time Association.  The  Pacific  Far  East  Lines  was 
not  a  member  of  the  Maritime  Association,  but 
they  adhered  to  the  same  agreement.  They  had  a 
separate  agreement (interrupted) 

Q.     They  had  a  separate (interrupted) 

A.  that  was  identical  with  the (inter- 
rupted) 

Q.  With  the  agreement  between  the  Master, 
Mates  and  Pilots  and  the (interrupted) 

A.  The  PMA — ^the  two  agreements  were  iden- 
tical. 
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Q.  PMA — yon  mean  the  Pacific  Maritime  Asso- 
ciation? A.    Pacific  Maritime  Association. 

Mr.  R.  Erlandson:  I  wonder,  your  Honor,  if  we 
might  stipulate  that  we  could  leave  the  record  open 
to  submit  a  copy  of  the  agreement  between  the 
Master,  Mates  and  Pilots  [47]  organization  and 
the  Pacific  Far  East  Lines,  Incorporated,  or  Inc., 
when  it  is  obtainable.  As  a  matter  of  fact,  we  do 
not  have  a  copy  of  that  agreement.  There  was  none 
available  in  Portland. 

The  Court:  Do  you  have  objection  to  that,  Mr. 
Fuller? 

Mr.  Fuller:  No,  your  Honor,  we  have  no  ob- 
jection to  the  record  being  left  open.  We  would 
of  course  want  an  authenticated  copy. 

Mr.  R.  Erlandson:  Yes,  perhaps  we  could  sub- 
mit it  to  you  before  sending  it  to  the  Court. 

The  Court:  That  would  be  better  and  I  think 
we  had  better  have  a  time  limit  on  it.  We  don't 
want  to  leave  a  record  open  indefinitely.  How  much 
time  are  you  going  to  want  for  briefs  in  this  case, 
gentlemen  ? 

Mr.  Fuller:  Forty-five  days  would  be  sufficient 
for  me,  your  Honor. 

Mr.  R.  Erlandson:  That  would  be  sufficient  for 
me.  I  can  submit  a  brief  within  that  time. 

The  Court:  You  think  you  can  get  this  authen- 
ticated copy  of  the  agreement  rather  quickly? 

Mr.  R.  Erlandson:  Yes,  I  would  hope  within 
two  weeks. 
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Mr.  Fuller:    I  thiiik,  your  Honor,  we  had  better 

extend  that  brief  period  then.  [48] 
***** 

Cross  Examination  ***** 

Q.  (By  Mr.  Fuller)  :  Now,  prior  to  that  time, 
you  had  been  paid  by  check,  I  take  if? 

A.     Yes,  prior  two  voyages  I  was  paid  by  check. 

Q.     Was  that  check  in  dollars? 

A.    Yes,  it  was  in  dollars. 

Q.  Have  you  had  the  opportunity  to  see  checks 
Issued  generally!  Now,  I  am  not  talking  just  about 
checks  issued  to  crew  members,  but  checks  issued 
generally  by  the  Pacific  Far  East  Line? 

A.  No,  I  haven't.  I  think  that  was  the  only 
checks  I  have  seen  issued  by  the  Pacific  Far  East 
Line — those  two  that  I  received  there. 

Q.  Do  you  recall  any  notation  on  the  face  of 
that  check  near  the  signature  of  Pacific — of  the 
officials  of  Pacific  Far  East  Line,  any  notation  to 
the  effect  that  that  check  was  to  be  paid  out  of 
funds  provided  under  the  National  Shix>ping  Au- 
thority's revolving  fund? 

A.  Oh,  no,  there  was  nothing  like  that  on  the 
check. 

Q.  You  can  definitely  state  that  you  saw  no  such 
notation  whatsoever  ? 

A.  Well,  I  am  certain  I  would  have  noticed  it 
if  there  had  been  something  to  that  effect  on  the 
check   and  the   check  w^as  just  Pacific  Far  East 

Lines.  [54] 

***** 

[Endorsed] :  T.C.U.S.   Filed  March  25,  1958. 
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MOTION  TO   FILE   DOCUMENTS 

Come  now  the  parties  hereto,  by  their  respective 
attorneys  of  record,  and,  pursuant  to  leave  of  the 
Court  granted  at  the  trial  of  this  case  at  Portland, 
Oregon,  on  March  4,  1958,  file  herewith  the  follow- 
ing docuinents  as  additional  evidence  in  this  pro- 
ceeding: (Tr.  pp.  47-48,  49,  and  67) 

1.  Copy  of  Fonn  W-2,  to  be  attached  to  and 
made  a  part  of  respondent's  Exhibit  B,  all  pur- 
suant to  order  of  Court.  (Tr.  pp.  39-40) 

2.  Copy  of  Memorandum  of  Agreement  dated 
March  11,  1953,  Agreement  dated  July  30,  1952  and 
Agreement  dated  November  14,  1951,  attached 
hereto  as  Exhibit  6(1),  (2)  and  (3). 

/s/  RALF  H.  ERLANDSON, 

Counsel  for  Petitioner. 
/s/  ARCH    M.    CANTRALL,    J.O.P. 

Chief  Counsel,  Internal  Revenue  Ser^dce,  Counsel 
for  Respondent. 

Served  April  2,  1958. 

[Stamped] :  The  Tax  Court  of  the  U.  S.  Granted 
April  1,  1958. 

/s/  BRUCE  M.  FORRESTER. 

[Endorsed] :  T.C.U.S.    Filed  March  31,  1958. 
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T.  C.  Memo.  1958-218 

Tax  Court  of  the  United  States 

Greorge  Y.  Erlandson,  Petitioner,  v.  Commissioner 
of  Internal  Revenue,  Respondent. 

Docket  No.  65621.     Filed  December  31,  1958. 

MEMORANDUM   FINDINGS   OF   FACT 
AND  OPINION 

Petitioner  received  wages  for  his  services  aboard 
a  ship  owned  by  the  United  States  and  operated 
by  a  private  shipping  firm  under  a  general  agency 
contract.  Held,  the  wages  were  paid  by  the  United 
States  or  an  agency  thereof  and  thus  they  were 
not  tax-exempt  under  section  911(a),  I.R.C.  of 
1954.  Robert  W.  Teskey,  30  T.C.  456,  followed. 

Ralf  H.  Erlandson,  Esq.,  for  the  petitioner.  Jack 
T.  Fuller,  Esq.,  for  the  respondent. 

Forrester,  Judge:  The  Commissioner  has  deter- 
mined a  deficiency  in  the  petitioner's  income  tax 
in  the  amount  of  $1,960.38  for  the  calendar  year 
1954.  The  sole  issue  for  determination  is  whether 
the  petitioner  is  entitled  to  a  partial  exemption 
for  the  seaman's  wages  he  earned  while  serving 
aboard  an  American  ship  operating  between  ports 
in  Japan  and  Korea,  under  section  911(a)(2)  of 
the  Internal  Revenue  Code  of  1954. 

Findings  of  Fact 
Most  of  the  facts  have  been  stipulated  and  are 
included  herein  by  this  reference. 

The  petitioner,   a  citizen  of  the   United   States, 
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filed  his  income  tax  return  for  the  calendar  year 
1954  with  the  director  of  internal  revenue  for  the 
district  of  Oregon. 

In  January  1952,  the  petitioner  signed  shipping 
articles  at  Portland,  Oregon,  to  serve  as  Second 
Officer  aboard  the  M/V  Jumper  Hitch. 

At  the  trial  of  this  case,  respondent  contested 
petitioner's  claimed  presence  in  a  foreign  country 
as  prescribed  by  section  911(a)(2),  Internal  Reve- 
nue Code  of  1954;  however,  respondent  has  now 
conceded  this  issue.  We  adopt  respondent's  lan- 
guage as  our  finding: 

*  *  *  the  petitioner,  during  the  18  consecutive 
months  immediately  preceding  April  10,  1954, 
was  present  in  the  territorial  waters  of  a  "for- 
eign country  or  countries  during  at  least  510 
full  days"  in  that  period  and  received  com- 
pensation for  the  services  he  performed  abroad 
"from  sources  without  the  United  States." 

The  United  States  of  America  owned  the  Jumper 
Hitch.  Through  and  by  the  Director,  National  Ship- 
ping Authority  of  the  Maritime  Administration, 
Department  of  Commerce,  the  United  States  en- 
tered into  a  general  agency  agreement  for  the  oper- 
ation of  the  ship  with  Pacific  Far  East  Line,  Inc. 
This  Service  Agreement,  dated  April  16,  1951,  was 
contract  number  MA-82-GAA,  and  in  part  pro- 
vided the  following: 

This  Agreement,  made  as  of  April  6,  1951,  be- 
tween the  United  States  of  America  (herein  called 
the  "United   States")    acting  by  and  through  the 
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Director,  National  Shipping  Authority  of  the  Mari- 
time Administration,  Department  of  Commerce, 
and,  Pacific  Far  East  Line,  Inc.,  a  corporation  or- 
ganized and  existing  under  the  laws  of  Delaware, 
(herein  called  the  "General  Agent")  : 

*    *    *    *    -x- 

Article  1.  Ai3pointment  of  General  Agent.  The 
United  States  appoints  the  General  Agent  as  its 
agent  and  not  as  an  independent  contractor,  to 
manage  and  conduct  the  business  of  the  vessels  as- 
signed to  it  by  the  United  States  from  time  to  time 
and  accepted  by  the  General  Agent. 

Article  2.  Acceptance  of  Apjiointment.  The  Gen- 
eral Agent  accepts  the  appointment  and  undertakes 
•and  promises  so  to  manage  and  conduct  the  busi- 
ness for  the  United  States,  in  accordance  with  such 
directions,  orders  or  regulations  not  inconsistent 
with  this  Agreement  as  the  United  States  has  pre- 
scribed, or  from  time  to  time  may  prescribe,  and 
upon  the  terms  and  conditions  herein  provided, 
of  such  vessels  as  have  been  or  may  be  by  the 
United  States  assigned  to  and  accepted  by  the 
General  Agent  for  that  pui'pose. 

Article  3.  Duties  of  the  General  Agent.  For  the 
account  of  the  United  States,  in  aeeordance  with 
such  directions,  orders,  regulations,  fonns  and 
methods  of  super^dsion  and  ins]:)ection  as  the 
United  States  may  from  time  to  time  prescribe 
(or  in  the  absence  of  such  directions,  orders,  reg- 
ulations, forms  and  methods  of  supervision  and 
inspection,  in  accordance  with  reasonable  commer- 
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cial  practices  and/or  the  use  of  customaiy  commer- 
cial forms),  in  an  economical  and  efficient  manner, 
and  exercising  due  diligence  to  protect  and  safe- 
guard the  interests  of  the  United  States  in  connec- 
tion with  the  duties  prescribed  in  this  Agreement 
and  without  prejudice  to  its  rights  under  Article  6 
hereof,  the  General  Agent  (solely  as  agent  of  the 

United  States  and  not  in  any  other  capacity)  shall : 
***** 

(b)  Collect,  deposit,  remit,  disburse  and  account 
for  all  monies  due  the  United  States  arising  in 
connection  with  activities  under  or  pursuant  to  this 
Agi'eement,  and  to  the  extent  disbursements  made 
by  the  General  Agent  pursuant  to  this  Agreement 
are  recoverable  from  insurance,  the  General  Agent 
shall  take  such  steps  as  may  be  appropriate  to  ef- 
fect such  recovery  for  the  account  of  the  United 
States. 


***** 


(d)  Procure  the  Master  of  the  vessels  operated 
hereunder,  subject  to  the  approval  of  the  United 
States.  The  Master  shall  be  an  agent  and  employee 
of  the  United  States,  and  shall  have  and  exercise 
full  control,  responsibility  and  authority  with  re- 
spect to  the  manning,  navigation  and  management 
of  the  vessel.  The  General  Agent  shall  procure  and 
make  available  to  the  Master  for  engagement  by 
him  the  officers  and  men  required  b}^  him  to  fill 
the  complement  of  the  vessel.  Such  officers  and 
men  shall  be  procured  by  the  General  Agent 
through  the  usual  channels  and  in  accordance  with 
the  customary  practices  of   commercial   operators 


32  George  Y.  Erlandson  vs. 

and  upon  the  terais  and  conditions  of  the  General 
Agent's  collective  bargaining  agreements,  if  any. 
The  officers  and  members  of  the  crew  shall  be  sub- 
ject only  to  the  orders  of  the  Master.  All  such 
persons  shall  be  paid  in  the  customary  manner 
with  funds  provided  by  the  United   States  here- 

under. 

***** 

(f)  Furnish  and  maintain  during  the  period  that 
any  vessel  is  assigned  and  accepted  hj  the  General 
Agent  under  this  Agreement,  at  its  own  expense, 
a  bond  with  sufficient  surety  in  such  amount  as 
the  United  States  shall  determine  such  bond  to  be 
approved  by  the  United  States  as  to  both  suffi- 
ciency of  surety  or  sureties  and  foiin,  and  to  be 
conditioned  upon  the  due  and  faithful  perform- 
ance of  all  and  singular  the  covenants  and  agree- 
ments of  the  General  Agent  contained  in  this 
Agreement,  including  without  limitation  of  the 
foregoing  the  condition  faithfully  to  account  to  the 
United  States  for  all  funds  collected  and  disbursed 
and  funds  and  property  received  by  the  General 
Agent  or  its  sub-agent.  The  General  Agent  may,  in 
lieu  of  furnishing  such  bond,  pledge  direct  or  fully 
guaranteed  obligations  of  the  United  States  of  the 
cash  value  of  the  penalty  of  the  bond  under  an 
agreement  satisfactory  in  form  to  the  United 
States. 

No  monies  or  slop  chest  property  of  the  United 
States  shall  be  advanced  or  entrusted  by  the  Gen- 
eral Agent  to  a  Master,  purser  or  any  other  mem- 
ber of  the  ship's  personnel  unless  such  person  is 
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under  a  bond  indemnifying  the  United  States 
against  loss  of  such  monies  or  property  caused 
solely  or  in  part  by  the  dishonesty  or  lack  of  care 
of  any  such  person  in  the  performance  of  the  du- 
ties of  any  position  covered  by  the  bond. 

(g)  (1)  Keep  books,  records  and  accounts  (which 
shall  be  the  property  of  the  United  States)  relat- 
ing to  the  activities,  maintenance  and  business  of 
the  vessels  covered  by  this  Agreement  in  such  form 
and  under  such  regulations  as  may  be  prescribed 
by  the  United  States ;  *  *  * 

There  is  an  addendum  dated  October  5,  1951,  to 
the  above  agreement  providing,  in  part,  the  fol- 
lowing : 

Article  5.    Disbursements. 

*  *  *  The  United  States  shall  also  advance  funds 
to  the  General  Agent  to  provide  for,  and  the  Gen- 
eral Agent  shall  receive  credit  for,  all  crew  expen- 
ditures accruing  during  the  term  hereof  in  connec- 
tion with  the  vessels  assigned  hereunder,  including, 
without  limitation,  expenditures  on  account  of 
wages,  extra  compensation,  overtime,  bonuses,  pen- 
alties, subsistence,  repatriation,  internment,  travel, 
loss  of  personal  effects,  maintenance  and  cure,  va- 
cation allowances,  damages  or  compensation  for 
death  or  personal  injury  or  illness,  insurance  pre- 
miums. Social  Security  taxes,  state  imemployment 
insurance  taxes  and  contributions  made  hy  the  Gen- 
eral Agent  to  a  pension  or  welfare  fund  with  re- 
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spect  to  the  period  of  this  Agreement  and  in  ac- 
cordance with  a  pension  or  welfare  plan  in  effect 
on  the  effective  date  of  this  Agreement  or  which, 
pursuant  to  collective  bargaining  agi^eements,  may 
become  effective  during  the  period  of  this  Agree- 
ment with  respect  to  the  officers  and  members  of 
the  crew  of  said  vessels  who  are  or  many  become 
entitled  to  benefits  under  such  plan,  or  any  other 
payment  required  by  law. 

It  has  been  orally  stipulated  that  the  United 
States  provided  the  general  agent  with  funds  for 
the  wage  payments  due  the  officers  and  crew  of  the 
Jumper  Hitch  from  the  Civil  Operations  Revolv- 
ing Fund  created  by  Congress  in  1951.  (65  Stat.  59) 

In  April  1954,  the  petitioner  was  paid  $10,299.97 
by  the  United  States  Government's  general  agent. 
Pacific  Far  East  Line,  Inc.,  for  his  services  per- 
formed aboard  the  Jumper  Hitch. 

The  petitioner  was  so  paid  by  the  United  States 
or  an  agency  thereof. 

Opinion 

The  only  remaining  question  for  decision  is 
Avhether  the  petitioner  was  paid  by  the  United 
States  or  an  agency  thereof,  for,  if  he  was  paid 
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by  either,  he  will  not  receive  the  exemption  benefit 
of  section  911(a)  (2).^ 

The  recent  case  of  Robert  W.  Teskey,  30  T.C. 
456,  involved  the  same  issue,  with  facts  almost  iden- 
tical to  those  present  here,  and  we  there  held  that 
the  seaman  involved  in  that  case  was  paid  by  the 
United  States  or  an  agency  thereof. 

The  petitioner  admits  that  the  Teskey  case  is 
in  point,  but  requests  that  we  overrule  it.  We  have 
again  carefully  considered  the  issue  and  find  no 
reason  to  depart  from  our  prior  position.  Thus,  the 
petitioner  was  paid  by  the  United  States  or  an 
agency  thereof  and  his  wages  are  not  exempt  from 
taxation  under  section  911(a)(2). 

Decision  will  be  entered  for  the  respondent. 

Served  January  6,  1959. 


^  Sec.  911.  Earned  Income  From  Sources  With- 
out the  United  States. 

(a)  General  Rule. — The  following  items  shall  not 

be  included  in  gross  income  and  shall  be  exempt 

from  taxation  under  this  subtitle: 
*  *  *  *  •}{• 

(2)  Presence  In  Foreign  Coimtry  For  17  Months. 
— In  the  case  of  an  individual  citizen  of  the  United 
States,  who  during  any  period  of  18  consecutive 
months  is  present  in  a  foreign  country  or  countries 
during  at  least  510  full  days  in  such  period, 
amounts  received  from  sources  without  the  United 
States  (except  amounts  paid  by  the  United  States 

or  an  agency  thereof)   if  such  amounts  constitute 

earned  income  (as  defined  in  subsection  (b))  at- 
tributable to  such  period;  *  *  *  [Emphasis  sup- 
plied.] 
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Tax  Court  of  the  United  States 
Washington 

Docket  No.  65621 

GEORGE  Y.  ERLANDSON,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  Memorandum  Findings  of  Fact 
and  Opinion  of  the  Court,  filed  December  31,  1958, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  for  the  taxable  year.  1954  in  the 
amount  of  $1,960.38. 

[Seal]        /s/  BRUCE  M.  FORRESTER, 
Judge. 

Entered  January  15,  1959.  Served  January  19, 
1959. 
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United  States  Court  of  Appeals 
For  the  Nintli  Circuit 

T.  C.  Docket  No.  65621 

GEORGE  Y.  ERLANDSON,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

George  Y.  Erlandson,  the  petitioner,  by  Ralf  H. 
Erlandson,  his  attorney,  hereby  files  this  petition 
for  review  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  of  a  decision  of  the  Tax 
Court  of  the  United  States,  filed  and  entered  on 
January  15,  1959,  detennining  deficiencies  in  the 
petitioner's  Federal  Income  Taxes  for  the  calendar 
year  1954  in  the  amount  of  $1,960.38,  and  respect- 
fully shows: 

I. 

The  Petitioner,  George  Y.  Erlandson,  is  an  indi- 
vidual citizen  of  the  United  States  and  filed  his 
income  tax  return  for  the  calendar  year  1954  with 
the  District  Director  of  Internal  Revenue,  Tacoma, 
Washington,  and  thereafter  the  matter  was  trans- 
ferred to  the  District  Director  of  Internal  Revenue, 
Portland,  Oregon,  both  offices  are  located  within 
the  jurisdiction  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  where  this  re^aew 
is  sought. 


38  George  Y.  Erlandson  vs. 

This  petition  for  review  is  brought  pursuant  to 
the  provisions  of  Section  7482  and  7483  of  the 
Internal  Revenue  Code  of  1954. 

II. 

Nature  of  Controversy 

This  controversy  involves  the  proper  determina- 
tion of  the  Petitioner's  liability  for  federal  income 
taxes  for  the  calendar  year  1954. 

The  Petitioner,  an  individual  citizen  of  the 
United  States,  was  employed  as  navigating  officer 
on  the  American  merchant  vessel,  the  M/V  Jumper 
Hitch,  from  January  21,  1952,  to  April  10,  1954. 

The  United  States  of  America  owned  the  M/V 
Jumper  Hitch.  Through  and  by  the  director,  Na- 
tional Shipping  Authority  of  the  Maritime  Admin- 
istration, Department  of  Commerce,  the  United 
States  entered  into  a  general  agency  agreement  for 
the  operation  of  the  ship  with  Pacific  Far  East 
Lines,  Inc.  The  Petitioner's  employment  was  pur- 
suant to  shipping  articles  executed  between  officers 
and  crew  on  the  one  hand  and  the  Master  of  the 
M/V  Jumper  Hitch  on  the  other  hand,  and  the 
collective  bargaining  agTeement  between  the  Mas- 
ter, Mates,  and  Pilots  Association  and  the  Pacific 
Far  East  Lines,  Inc. 

In  the  Tax  Court  of  the  United  States,  the  Re- 
spondent conceded  that  Petitioner,  during  the 
eighteen  consecutive  months  immediately  preceed- 
ing  April  10,  1954,  was  present  in  the  territorial 
waters  of  a  "foreign  country  or  countries  during 


Commissioner  of  Internal  Revenue  39 

at  least  510  full  days"  in  that  period  and  received 
compensation  for  the  services  he  performed  aboard 
"from  sources  without  the  United  States." 

The  only  question  now  involved  is  whether  the 
Petitioner  was  paid  by  the  United  States  or  an 
agency  thereof. 

III. 

Assignment  of  Errors 
The  Petitioner  assigns  as   errors   the   following 
acts  and  omissions  of  the  Tax  Court,  of  the  United 
States : 

1.  The  making  and  entry  by  the  Tax  Court  of 
the  United  States  of  its  decision  of  January  15, 
1959. 

2.  The  conclusion  of  the  Tax  Court  of  the  United 
States  that  Petitioner  was  paid  hy  the  United 
States  or  an  agency  thereof  and  his  wages  are  not 
exempt  from  taxation  under  Section  911  (A)  2. 

Wherefore,  your  petitioner  prays  that  the  United 
States  Court,  of  Appeals  for  the  Ninth  Circuit  re^ 
view  the  decision  of  the  Tax  Court,  of  the  United 
States  of  Januaiy  15,  1959,  and  reverse  the  deter- 
]ninations  therein  made. 

/s/  RALP  H.  ERLANDSON, 
Attorney  for  Petitioner. 
Duly  Verified. 

Notice  of  Filing  and  Affidavit  of  Service  by  Mail 
Attached. 

[Endorsed] :  T.C.U.S.   Filed  March  26,  1959. 


40  George  Y.  ErJandson  vs. 

[Title  of  Court  of  Appeals  and  T.  C.  Docket  65621.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United 
States : 
You  will  please  prepare,  transmit,  and  deliver 
to  the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  the  original  files,  documents, 
and  records  in  the  above  entitled  cause  in  connec- 
tion with  the  Petition  for  Review  heretofore  filed 
by  the  taxpayer: 

1.  Pleadings  before  the  Tax  Court  as  follows: 

a.  Petition. 

b.  Amended  Answer. 

2.  The  findings  of  fact  and  opinion  of  the  Tax 
Court. 

3.  The  decision  of  the  Tax  Court. 

4.  The  Petition  for  review. 

5.  From  the  official  transcript  of  oral  testimony, 
that  testimony  of  Mr.  George  Y.  Erlandson  which 
appears  on  pages  11  to  13  inclusive;  28  to  38  in- 
clusive; 47  to  48  inclusive,  and  54. 

6.  Exhibits  No.  1-A,  2,  and  6  (1)    (2)   and  (3). 

7.  Stipulation  of  facts. 

8.  Motion  to  file  documents. 

9.  This  designation  of  contents  of  record  on  re- 
^dew. 

/s/  RALF  H.  ERLANDSON, 
Attorney  for  Petitioner. 
Affidavit  of  Service  by  Mail  Attached. 
[Endorsed] :  T.C.U.S.    Filed  March  26,  1959. 
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[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  the  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  12,  inclusive,  constitute  and 
are  all  of  the  original  papers  as  called  for  by  the 
"Designation  of  Contents  of  Record  on  Review" 
and  "Designation  of  Additional  Portions  of  Rec- 
ord on  Review",  including  Exhibit  1-A,  attached 
to  the  Stipulation  of  Facts,  and  Petitioner's  ex- 
hibits 2  and  6  (1),  (2)  and  (3),  admitted  in  evi- 
dence, in  the  case  before  the  Tax  Court  of  the 
United  States  docketed  at  the  above  number  and 
in  which  the  petitioner  in  the  Tax  Court  has  filed 
a  petition  for  review  as  above  numbered  and  en- 
titled, together  with  a  true  copy  of  the  docket  en- 
tries in  said  Tax  Court,  case  as  the  same  appear 
in  the  official  docket  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  14th  day  of  April,  1959. 

[Seal]        /s/  HOWARD  P.  LOCKE, 

Clerk,  Tax  Court  of  the  United 
States. 
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[Endorsed] :  No.  16458.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  G-eorge  Y.  Erland- 
son, Petitioner,  vs.  Commissioner  of  Internal  Reve- 
nue, Respondent.  Transcrijit  of  the  Record.  Peti- 
tion to  Review  a  Decision  of  the  Tax  Court  of  the 
United  States. 

Filed:  April  27,  1959. 

Docketed:  May  8,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

Docket  No.  16458 

GEORGE  Y.  ERLANDSON,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS 

Comes  now  George  Y.  Erlandson,  the  petitioner 
herein,  by  his  attorney,  Ralf  H.  Erlandson,  and 
hereby  asserts  the  following  errors  which  he  in- 
tends to  urge  on  review  by  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  of  the  decision 
of  the  Tax  Court  of  the  United  States  of  the  above 
cause  entered  on  January  15,  1959. 

1.  The  Tax  Court  erred  in  that  it  concluded  that 
Petitioner  was  paid  by  the  United  States  or  an 
Agency  thereof,  and  his  wages  are  not  exempt  from 
taxation  under  Section  911  (A)  2. 

/s/  RALF  H.  ERLANDSON, 

Attorney  for  Petitioner. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:  Filed  May  15,  1959.  Paul  P. 
O'Brien,  Clerk. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

Docket  No.  16458 

GEORGE  Y.  ERLANDSON,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  REVIEW 

Comes  now  George  L.  Erlandson,  the  Petitioner 
herein,  by  his  attorney,  Ralf  H.  Erlandson,  and 
adopts  the  Designation  of  Contents  of  Record  on 
Review  as  heretofore  submitted  to  the  Clerk  of  the 
Tax  Court  of  the  United  States  as  his  designation 
of  contents  of  record  on  review  in  the  above  matter. 

/s/  RALF  H.  ERLANDSON, 
Attorney  for  Petitioner. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]:  Filed  May  15,  1959.  Paul  P. 
O'Brien,  Clerk. 
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United  States 

COURT  OF  APPEALS 

for  the  Ninth  Circuit 


GEORGE  Y.  ERLANDSON, 

Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


PETITIONER'S  BRIEF 


PETITIONER'S  BRIEF 

Petition   for   review   from   a   decision  of  the   United 
States  Tax  Court. 


JURISDICTION  OF  THE  COURT 

The  Tax  Court  had  jurisdiction  by  virtue  of  the  pro- 
visions of  Sections  6213  and  7442  of  the  Internal  Rev- 
enue Code  of   1954. 

The  United  States  Court  of  Appeals  for  the  Ninth 
Circut  has  jurisdiction  to  review  the  decision  of  the  Tax 


Court  pursuant  to  the  provisions  of  Section  7482  and 
7483  of  the  Internal  Revenue  Code  of  1954. 

STATEMENT  OF  CASE 

This  case  involves  deficiency  in  income  tax  for  the 
calendar  year  1954  in  the  amount  of  $1,960.38  for 
Petitioner,   George  Y.  Erlandson. 

The  Petitioner  has  alleged  that  the  Commissioner 
erred  in  including  wages  of  $10,299.97  received  by 
Petitioner  as  compensation  for  personal  services.  The 
Commissioner  contended  that  such  compensation  for 
services  is  includible  in  gross  income  in  accordance  with 
the  provisions  of  Section  61(a)  of  the  Internal  Revenue 
Code  of  1954.  The  petitioner  contended  that  such  com- 
pensation for  services  is  excludible  from  gross  income 
under  the  provisions  of  Section  911(a)(2)  of  the  Inter- 
nal Revenue  Code  of  1954. 

The  case  was  tried  before  Hon.  Bruce  M.  Forrester, 
at  Portland,  Oregon,  on  March  4th,  1958.  The  issues  on 
trial  were  (1)  was  the  Petitioner  present  in  foreign  coun- 
tries at  least  510  full  days  in  the  eighteen  consecutive 
month  period  from  October  16,  1952,  to  April  15,  1954? 
and,  (2)  was  the  Petitioner  paid  by  the  United  States 
or  an  agency  thereof? 

The  original  objection  of  the  government  to  the 
Petitioner's  position  was  on  Issue  1  above  and  most  of 
the  evidence  adduced  at  the  trial  dealt  with  that  issue. 
The  government  has  since  conceded  that  issue  however, 
and  the  only  issue  on  appeal  is  Issue  2  above. 


The  petitioner,  a  U.  S.  Citizen,  was  employed  on  a 
U.  S.  owned  merchant  vessel  during  the  times  in  ques- 
tion. The  ship  was  operated  by  the  Pacific  Far  East 
Line,  Inc.,  under  a  general  agency  agreement.  The 
National  Shipping  Authority  of  the  Maritime  Admin- 
istration, U.  S.  Department  of  Commerce  reserved  to 
itself  certain  authority  under  the  general  agency  agree- 
ment. It  provided  funds  to  the  Pacific  Far  East  Line, 
Inc.,  for  operational  expenses  including  wages  of  the 
seamen.  Under  the  terms  of  the  shipping  articles,  the 
Petitioner  was  employed  and  paid  by  the  Master  of  the 
vessel.  The  checks  paid  to  Petitioner  for  his  services 
were  drawn  upon  an  account  of  Pacific  Far  East  Line, 
Inc.,  in  the  Bank  of  America,  and  were  signed  by  Pacific 
Far  East  Line,  Inc.,  as  drawer.  The  Pacific  Far  East 
Line,  Inc.,  received  credit  for  all  officer  and  crew  ex- 
penses including  wages,  but  this  credit  could  be  denied 
upon  a  finding  of  wilful  contravention  of  any  existing 
instructions.  The  terms  and  conditions  of  the  Petitioner's 
employment  were  determined  in  accordance  with  a  col- 
lective Bargaining  agreement  between  Pacific  Far  East 
Line,  Inc.  and  the  Master,  Mates,  and  Pilots  Local  90. 

The  tax  court  found  that  the  Petitioner  was  paid 
by  the  United  States  or  an  agency  thereof  and  from 
this  decision,  the  Petitioner  is  here  seeking  review. 

The  foregoing  statement  is  based  upon  the  stipulation 
of  facts  (Tr  9),  transcript  of  proceeding  (Tr  11  to  26 
inclusive),  and  upon  exhibits  No.  1-A,  2,  and  6  (1) 
(2)    and  (3). 


ISSUE  ON  REVIEW 

Was  the  Petitioner  paid  by  the  United  States  or  an 
Agency  thereof  so  as  not  to  come  under  the  exemption 
provision  of  Section  911  (a)(2)  of  the  Internal  Revenue 
Code  of  1954. 

ARGUMENT 

We  are  dealing  with  a  fiction  in  the  matter  of  whether 
the  Petitioner  was  paid  by  the  United  States  or  an 
agency  thereof.  It  is  a  fiction  because  the  iact  is  that 
the  Petitioner  was  paid  by  the  Pacific  Far  East  Line, 
Inc.  Then  the  problem  arises  as  to  question  of  law  as 
to  who  paid  the  Petitioner.  There  are  interweaving  rela- 
tionships here  involving  the  seaman  and  the  Master,  to 
whom  he  was  alone  responsible;  the  seaman  and  Pacific 
Far  East  Line,  Inc.;  the  seaman  and  the  National 
Shipping  Authority  which  was  to  bankroll  the  operation 
but  with  whom  the  seaman  had  no  dealings;  we  must 
consider  what  effect  on  the  seaman's  rights  a  contract 
between  the  employer  (Pacific  Far  East  Line,  Inc.)  of 
his  employer  (the  Master)  and  the  National  Shipping 
Authority  would  have;  what  significance  to  the  rela- 
tionship of  the  seaman  and  the  United  States  that 
the  union  contract  between  the  Master,  Mates  and 
Pilots  and  the  Pacific  Far  East  Line,  Inc.  would  have; 
the  legal  effect  of  the  actual  employment  contract,  in 
this  case  between  the  seaman  and  the  Master;  these  and 
other  relationships  are  present  for  us  to  consider  in 
determining  whether  as  a  matter  of  law  the  petitioner- 


seaman  was  paid  by  the  United  States.  Because  with- 
out contradiction  in  the  record  he  was  paid  by  Pacific 
Far  East  Lines,  Inc. 

Now  though  he  was  paid  by  the  Pacific  Far  East 
Line,  Inc.,  he  was  employed  by  the  Master  (Exhibit  2). 
In  the  case  of  Cosmopolitan  Shipping  Co.  v.  McAllister, 
337  US  783,  where  for  tort  purposes  the  seaman  was 
held  to  be  an  employee  of  the  United  States,  it  said 
across  the  top  of  the  articles  "YOU  ARE  BEING  EM- 
PLOYED BY  THE  UNITED  STATES".  In  this  case 
there  was  no  such  agreement  or  understanding.  In  fact, 
this  third  party  (so  far  as  Petitioner  is  concerned) 
agreement  called  the  "general  agency  agreement"  clearly 
infers  that  the  seaman  are  not  to  be  agents  or  employees 
of  theirs.  (Paragraph  (d),  page  two  of  Exhibit  1-A). 
These  two  third  parties  even  agree  that  where  Pacific 
Far  East  Line,  Inc.  (one  of  the  parties),  and  the  Master 
(not  a  party)  are  to  be  agents  and  employees  of  the 
U.  S.  and  never  mention  any  such  status  for  seamen, 
that  the  Master  shall  have  and  exercise  full  control, 
responsibility,  and  authority  with  respect  to  the  man- 
nings of  the  vessel. 

Since  the  United  States  has  agreed  with  its  con- 
tractor that  full  responsibility  is  on  the  Master,  it  would 
appear  that  there  is  no  agency  in  regard  to  tliis  specific 
aspect,  i.e.,  "manning"  of  the  vessel,  at  least  so  far  as 
such  a  third  party  contract  can  have  effect  on  these 
parties.  This  would  indicate  that  the  seaman  was 
(1)  employed  by  the  Master,  (2)  that  the  Master  was 
for  these  purposes  an  independent  contractor   (for  al- 


though  t±iere  were  general  statements  about  agency- 
relationship  between  the  Master  and  the  United  States, 
the  specific  contractual  arrangements,  as  here,  control 
as  to  what  the  relationship  was  in  fact  and  in  law). 

The  tax  court  relying  on  the  case  of  Robert  W.  Tes- 
key,  30  T.C.  456,  has  ruled  that  the  Petitioner  was  paid 
by  an  agency  of  the  United  States.  There  are  several 
factors  here  in  addition  to  the  basic  principle  of  need 
for  taxes  for  government  purposes  which  could  provide 
an  impetus  for  such  a  decision  (1)  The  United  States 
owns  the  ship,  (2)  the  Agreement  to  furnish  money  to 
the  "general  agent",  (3)  the  power  retained  in  the  con- 
tract to  exercise  control  over  the  general  agent,  (4)  the 
power  retained  in  the  contract  to  issue  regulations  affect- 
ing the  ship,  (5)  the  statement  in  the  contract  that  the 
Master  is  an  agent  of  the  U.  S.,  (6)  the  fact  that  the 
Navy  issued  regulations  affecting  the  movement  of  the 
ship  (7)  that  the  actual  use  of  the  vessel  was  for  govern- 
ment purposes  but  the  most  important  of  these,  since  it 
is  the  only  plausible  one,  is  the  factor  of  the  United  States 
bank- rolling  this  operation.  They  not  only  agreed  to  fur- 
nish money  to  the  general  agent  for  purposes  including 
paying  wages  to  the  seaman,  and  the  general  agent  agreed 
to  pay  the  seamen,  but  the  general  agent  actually  did 
pay  them  and  the  United  States  actually  did  furnish 
the  funds. 

But  what  sort  of  a  fund  was  this?  The  evidence 
before  the  Court  does  not  comprehensively  show  but 
there  are  several  factors  to  be  considered.  From  the 
general  agency  agreement,  it  appears  that  it  was  con- 
templated  by   the  parties   that  funds  other  than   those 


specifically  provided  for  wages  (if  any  there  were)  would 
be  spent  by  Pacific  Far  East  Line,  Inc.,  for  the  payment 
of  wages  since  the  United  States  agreed  to  credit  Pacific 
Far  East  Line,  Inc.,  for  any  such  funds  paid.  The 
control  of  this  money  appeared  to  be  exclusively  in  the 
Pacific  Far  East  Line,  Inc.,  and  they  spent  it  at  their 
discretion  under  the  very  general  directions  of  the 
United  States  to  do  the  work  in  a  workmanlike  manner. 
If  they  did  not  do  the  work  properly,  the  United  States 
could  refuse  to  give  them  more  money  under  the  agree- 
ment. This  is  the  case  whether  or  not  they  paid  the  sea- 
men. The  seamen's  remedy  in  case  of  non-payment  is 
against  the  Master.  Everett,  et  al  v.  U.  S.,  et  al,  277  F 
256.  The  money  once  paid  over  to  Pacific  Far  East 
Line,  Inc.,  was  theirs  to  do  with  as  they  pleased.  They 
had  general  agreements  to  spend  it  in  a  certain  man- 
ner, but  if  they  did  not  do  so,  and  did  not  pay  the 
seamen,  then  the  remedy  of  the  United  States  would 
be:  (1)  action  for  breach  of  contract,  (2)  withhold  fur- 
ther payments  under  the  contract  and  or  (3)  an  action 
on  the  bond.  There  was  no  trust  arrangements  set  up 
in  the  general  agency  agreement  and  the  relationship 
so  far  as  the  manning  of  the  vessel  was  concerned  was 
not  a  trust  arrangement. 

The  Tesky  case  is  not  stare  decisis  here.  The  Court 
there  did  not  concern  itself  with  the  problems  created 
by  the  relationships.  The  only  concern  seemed  to  be 
one  of  where  the  money  came  from.  Whether  the  many 
factors  necessary  to  an  adequate  decision  of  the  question 
were  even  presented  to  the  Tax  Court  is  unknown  to  the 
Petitioner,  but  logically,  the  reasoning  developed  in  that 
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case  is  not  strong  authority  for  any  proposition.  If  the 
fact  that  the  money  by  which  an  individual  is  paid 
can  be  traced  is  determinative  of  who  pays  the  individ- 
ual, then  the  Tesky  case  certainly  should  stand.  We  do 
not  think  that  is  the  case. 

We  have  a  case  then  where  some  facts  point  in 
either  direction.  The  seaman  is  confronted  with  a  situ- 
ation where  according  to  the  Tax  Court,  he  is  paid  by 
the  United  States  and  yet  (1)  he  cannot  collect  his  wages 
from  them  if  he  is  not  paid,  (2)  the  ship  on  which  he 
was  employed  is  operated  in  substantially  the  same 
manner  as  any  other  ship  not  owned  by  the  United 
States,  by  Pacific  Far  East  Line,  Inc.,  a  company  in 
the  business  of  running  ships  and  not  an  agency  of  the 
United  States,  (3)  he  is  under  the  sole  and  singular 
control  of  the  Master  of  the  vessel  who  is  not  an  agency 
of  the  United  States,  (4)  he  was  paid  in  cash  and  by 
check  by  Pacific  Far  East  Line,  Inc.  with  checks  drawn 
by  Pacific  Far  East  Line,  Inc.,  in  their  bank  account, 
(5)  the  United  States  did  not  have  to  compensate  Pacific 
Far  East  Line,  Inc.,  if  the  company  followed  certain 
practices,  (6)  the  control  of  the  United  States  exercised 
over  the  vessel  was  that  control  it  exercised  over  all 
vessels  owned  or  not,  (7)  he  would  have  to  look  to 
his  employer,  the  Master,  for  his  wages  if  not  paid, 
(8)  the  United  States  tried  to  place  full  responsibility 
on  the  Master  for  the  crew  in  its  contract  with  Pacific 
Far  East  Line,  Inc.,  and  in  fact  had  a  cause  of  action 
against  the  company  if  any  other  fact  developed,  (9)  the 
United  States  had  agreed  to  credit  Pacific  Far  East  Line, 
Inc.,  for  monies  it  spent  for  wages  of  seamen; 
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— these  and  other  factors  face  the  Petitioner  who, 
entitled  by  the  terms  of  the  statute  to  this  exemption, 
is  here  seeking  it. 

Respectfully  submitted, 

Erlandson  &  Rook, 

Attorneys  for  Petitioner. 
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OPINION  BELOW 

The  memorandum  findings  of  fact  and  opinion 
below  (R.  28-35)  were  not  reported. 

JURISDICTION 

This  petition  for  review  (R.  37-39)  involves  fed- 
eral income  taxes  for  the  taxable  year  1954.  On 
December  14,  1956,  the  Commissioner  of  Internal 
Revenue  mailed  to  the  taxpayer  notice  of  deficiency 
in  the  total  amount  of  $1,960.38.  (R.  5-6.)  Within 
ninety  days  thereafter  and  on  January  23,  1957,  the 
taxpayer  filed  a  petition  with  the  Tax  Court  for  a 

(1) 


redetermination  of  that  deficiency  under  the  provi- 
sions of  Section  6213  of  the  Internal  Revenue  Code 
of  1954.  (R.  3-8.)  The  decision  of  the  Tax  Court 
was  entered  on  January  15,  1959.  (R.  36.)  The 
case  is  brought  to  this  Court  by  a  petition  for  review 
filed  March  26,  1959.  (R.  37-39.)  Jurisdiction  is 
conferred  on  this  Court  by  Section  7482  of  the  In- 
ternal Revenue  Code  of  1954. 

QUESTION  PRESENTED 

Whether  the  Tax  Court  correctly  held  that  wages 
earned  by  the  taxpayer  while  serving  aboard  a  ship 
owned  by  the  United  States  and  operated  by  a  pri- 
vate shipping  firm  under  a  general  agency  contract 
were  paid  by  the  United  States  or  an  agency  thereof, 
and  hence  were  not  tax-exempt  under  Section  911 
(a)  (2)  of  the  Internal  Revenue  Code  of  1954. 

STATUTE  INVOLVED 

Internal  Revenue  Code  of  1954: 

Sec.    911.      Earned    Income    From    Sources 
Without  the  United  States. 

(a)  General  Rule. — The  following  items  shall 
not  be  included  in  gross  income  and  shall  be 
exempt  from  taxation  under  this  subtitle: 

'P  2K  T»  •!« 

(2)  Presence  in  foreign  country  for  17 
months. — In  the  case  of  an  individual  citi- 
zen of  the  United  States,  who  during  any 
period  of  18  consecutive  months  is  present 
in  a  foreign  country  or  countries  during  at 
least  510  full  days  in  such  period,  amounts 
received  from  sources  without  the  United 


states  (except  amounts  paid  by  the  United 
States  or  an  agency  thereof),  if  such 
amounts  constitute  earned  income  (as  de- 
fined in  subsection  (b) )  attributable  to 
such  period;  *  *  * 

4c  *  *  4: 

(26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  911.) 
STATEMENT 

Most  of  the  facts  bearing  upon  the  question  on 
appeal  were  stipulated  (R.  9-10)  and  such  facts,  as 
recited  by  the  Tax  Court  (R.  28-34),  may  be  sum- 
marized in  the  following  manner: 

In  January  1952,  the  taxpayer  signed  shipping 
articles  at  Portland,  Oregon,  to  serve  as  Second  Offi- 
cer aboard  the  M/V  Jumper  Hitch.  (R.  29.) 

The  United  States  of  America  owned  the  Jumper 
Hitch.  Through  and  by  the  Director,  National  Ship- 
ping Authority  of  the  Maritime  Administration,  De- 
partment of  Commerce,  the  United  States  entered 
into  a  general  agency  agreement  for  the  operation  of 
the  ship  with  Pacific  Far  East  Line,  Inc.  (R.  29.) 
This  Service  Agreement,  dated  April  16,  1951,  was 
contract  number  MA-82-GAA,  and  in  part  provided 
the  following   (R.  29-33) : 

This  Agreement,  made  as  of  April  6,  1951, 
between  the  United  States  of  America  (herein 
called  the  ''United  States")  acting  by  and 
through  the  Director,  National  Shipping  Au- 
thority of  the  Maritime  Administration,  Depart- 
ment of  Commerce,  and  Pacific  Far  East  Line, 
Inc.,  a  corporation  organized  and  existing  under 


the  laws  of  Delaware,   (herein  called  the  ''Gen- 
eral Agent") : 

:|c  i|c  4:  4: 

Article  1.  Appointment  of  General  Agent. 
The  United  States  appoints  the  General  Agent 
as  its  agent  and  not  as  an  independent  con- 
tractor, to  manage  and  conduct  the  business  of 
the  vessels  assigned  to  it  by  the  United  States 
from  time  to  time  and  accepted  by  the  General 
Agent. 

Article  2.  Acceptance  of  Appointment.  The 
General  Agent  accepts  the  appointment  and  un- 
dertakes and  promises  so  to  manage  and  con- 
duct the  business  for  the  United  States,  in  ac- 
cordance with  such  directions,  orders  or  regula- 
tions not  inconsistent  with  this  Agreement  as 
the  United  States  has  prescribed,  or  from  time 
to  time  may  prescribe,  and  upon  the  terms  and 
conditions  herein  provided,  of  such  vessels  as 
have  been  or  may  be  by  the  United  States  as- 
signed to  and  accepted  by  the  General  Agent  for 
that  purpose. 

Article  3.  Duties  of  the  General  Agent.  For 
the  account  of  the  United  States,  in  accordance 
with  such  directions,  orders,  regulations,  forms 
and  methods  of  supervision  and  inspection  as 
the  United  States  may  from  time  to  time  pre- 
scribe (or  in  the  absence  of  such  directions, 
orders,  regulations,  forms  and  methods  of  su- 
pervision and  inspection,  in  accordance  with  rea- 
sonable commercial  practices  and/or  the  use  of 
customary  commercial  forms),  in  an  economical 
and  efficient  manner,  and  exercising  due  dili- 
gence to  protect  and  safeguard  the  interests  of 
the  United  States  in  connection  with  the  duties 
prescribed  in  this  Agreement  and  without  preju- 


dice  to  its  rights  under  Article  6  hereof,  the 
General  Agent  (solely  as  agent  of  the  United 
States  and  not  in  any  other  capacity)  shall: 

*  *         *         * 

(b)  Collect,  deposit,  remit,  disburse  and 
account  for  all  monies  due  the  United  States 
arising  in  connection  with  activities  under 
or  pursuant  to  this  Agreement,  and  to  the 
extent  disbursements  made  by  the  General 
Agent  pursuant  to  this  Agreement  are  re- 
coverable from  insurance,  the  General  Agent 
shall  take  such  steps  as  may  be  appropriate 
to  effect  such  recovery  for  the  account  of 
the  United  States. 

*  *         *         * 

(d)  Procure  the  Master  of  the  vessels 
operated  hereunder,  subject  to  the  approval 
of  the  United  States.  The  Master  shall  be 
an  agent  and  employee  of  the  United  States, 
and  shall  have  and  exercise  full  control, 
responsibility  and  authority  with  respect  to 
the  manning,  navigation  and  management 
of  the  vessel.  The  General  Agent  shall  pro» 
cure  and  make  available  to  the  Master  for 
engagement  by  him  the  officers  and  men 
required  by  him  to  fill  the  complement  of 
the  vessel.  Such  officers  and  men  shall  be 
procured  by  the  General  Agent  through  the 
usual  channels  and  in  accordance  with  the 
customary  practices  of  commercial  opera- 
tors and  upon  the  terms  and  conditions  of 
the  General  Agent's  collective  bargaining 
agreements,  if  any.  The  officers  and  mem- 
bers of  the  crew  shall  be  subject  only  to  the 
orders   of   the    Master.     All   such   persons 


shall  be  paid  in  the  customary  manner  with 
funds  provided  by  the  United  States  here- 
under. 

*         *         *         * 

(f)  Furnish  and  maintain  during  the 
period  that  any  vessel  is  assigned  and  ac- 
cepted by  the  General  Agent  under  this 
Agreement,  at  its  own  expense,  a  bond  with 
sufficient  surety  in  such  amount  as  the 
United  States  shall  determine  such  bond  to 
be  approved  by  the  United  States  as  to  both 
sufficiency  of  surety  or  sureties  and  form, 
and  to  be  conditioned  upon  the  due  and 
faithful  performance  of  all  and  singular  the 
covenants  and  agreements  of  the  General 
Agent  contained  in  this  Agreement,  includ- 
ing without  limitation  of  the  foregoing  the 
condition  faithfully  to  account  to  the  United 
States  for  all  funds  collected  and  disbursed 
and  funds  and  property  received  by  the 
General  Agent  or  its  sub-agent.  The  Gen- 
eral Agent  may,  in  lieu  of  furnishing  such 
bond,  pledge  direct  or  fully  guaranteed  obli- 
gations of  the  United  States  of  the  cash 
value  of  the  penalty  of  the  bond  under  an 
agreement  satisfactory  in  form  to  the 
United  States. 

No  monies  or  slop  chest  property  of  the 
United  States  shall  be  advanced  or  entrusted 
by  the  General  Agent  to  a  Master,  purser 
or  any  other  member  of  the  ship's  personnel 
unless  such  person  is  under  a  bond  in- 
demnifying the  United  States  against  loss 
of  such  monies  or  property  caused  solely  or 
in  part  by  the  dishonesty  or  lack  of  care 
of  any  such  person  in  the  performance  of 


the  duties  of  any  position  covered  by  the 
bond. 

(g)  (1)  Keep  books,  records  and  accounts 
(which  shall  be  the  property  of  the  United 
States)  relating  to  the  activities,  mainte- 
nance and  business  of  the  vessels  covered 
by  this  Agreement  in  such  form  and  under 
such  regulations  as  may  be  prescribed  by 
the  United  States;   *   *   * 

There  is  an  addendum  dated  October  5,  1951,  to 
the  above  agreement  providing,  in  part,  the  follow- 
ing (R.  33-34) : 

Article  5.  Disbursements.  *  *  *  The  United 
States  shall  also  advance  funds  to  the  General 
Agent  to  provide  for,  and  the  General  Agent 
shall  receive  credit  for,  all  crew  expenditures 
accruing  during  the  term  hereof  in  connection 
with  the  vessels  assigned  hereunder,  including, 
without  limitation,  expenditures  on  account  of 
wages,  extra  compensation,  overtime,  bonuses, 
penalties,  subsistence,  repatriation,  internment, 
travel,  loss  of  personal  effects,  maintenance  and 
cure,  vacation  allowances,  damages  or  compen- 
sation for  death  or  personal  injury  or  illness, 
insurance  premiums,  Social  Security  taxes,  state 
unemployment  insurance  taxes  and  contribu- 
tions made  by  the  General  Agent  to  a  pension 
or  welfare  fund  with  respect  to  the  period  of 
this  Agreement  and  in  accordance  with  a  pen- 
sion or  welfare  plan  in  effect  on  the  effective 
date  of  this  Agreement  or  which,  pursuant  to 
collective  bargaining  agreements,  may  become 
effective  during  the  period  of  this  Agreement 
with  respect  to  officers  and  members  of  the  crew 
of  said  vessels  who  are  or  may  become  entitled 
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to  benefits  under  such  plan,  or  any  other  pay- 
ment required  by  law. 

It  has  been  orally  stipulated  that  the  United  States 
provided  the  general  agent  with  funds  for  the  wage 
payments  due  the  officers  and  crew  of  the  Jumper 
Hitch  from  the  Civil  Operations  Revolving  Fund 
created  by  Congress  in  1951.  Third  Supplemental 
Appropriation  Act,  1951,  c.  121,  65  Stat.  52,  59. 
(R.  34.) 

In  April  1954,  the  taxpayer  was  paid  $10,299.97 
by  the  United  States  Government's  general  agent, 
Pacific  Far  East  Line,  Inc.,  for  his  services  per- 
formed aboard  the  Jumper  Hitch.   (R.  34.) 

Following  its  decision  in  Teskey  v.  Commissioner, 
30  T.  C.  456  (reproduced  in  the  Appendix,  infra), 
the  Tax  Court  held  that  the  wages  received  by  the 
taxpayer  were  "amounts  paid  by  the  United  States 
or  any  agency  thereof",  within  the  meaning  of  the 
exception  clause  of  Section  911(a)(2),  and  that 
therefore  his  wages  are  not  exempt  from  taxation 
under  that  section.   (R.  34-35.)^ 

SUMMARY  OF  ARGUMENT 

Section  911(a)  (2)  of  the  1954  Code  provides  that 
income  earned  abroad  by  a  United  States  citizen 
shall  be  excluded  from  his  gross  income  if  he  has 
been  present  in  a  foreign  country  for  a  specified 
period,  but  excepts  from  this  exemption  ''amounts 
paid  by  the  United  States  or  any  agency  thereof." 


^  The  Commissioner  conceded  below  that  the  taxpayer  was 
present  in  a  foreign  country,  as  prescribed  by  Section  911 
(a)  (2),  Internal  Revenue  Code  of  1954.     (R.  29.) 


It  is  clear,  as  the  Tax  Court  held,  that  the  taxpayer's 
salary  as  an  officer  aboard  the  ship,  Jumper  Hitch, 
was  paid  by  the  United  States  or  an  agency  thereof 
and,  accordingly,  that  the  taxpayer  may  not  avail 
himself  of  the  benefits  of  the  section. 

The  record  establishes  that  the  vessel  was  owned 
by  the  United  States  and  operated  during  the  year 
in  question,  1954,  by  Pacific  Far  East  Line,  Inc.,  as 
a  general  agent  of  the  United  States.  As  provided 
in  the  agency  agreement,  the  taxpayer  was  paid  with 
United  States  funds,  advanced  to  Pacific  for  the  spe- 
cific purpose  of  meeting  vessel  operating  expenses 
such  as  wages.  In  this  respect,  Pacific  was  a  mere 
conduit  for  the  payment  of  such  wages  by  the  United 
States  to  the  taxpayer.  Under  the  agreement  the 
sums  advanced  were  not  held  by  Pacific  under  any 
color  of  title  other  than  as  agent  for  the  United 
States.  Pacific's  compensation  for  the  operation  of 
the  vessel  was  not  derived  from  the  funds  so  ad- 
vanced, but  was  separately  paid  on  a  monthly  basis. 

The  broad  language  of  Section  911(a)  (2)  does  not 
even  require  that  the  taxpayer  be  an  employee  of  the 
United  States,  but  merely  that  he  be  ''paid  by  the 
United  States."  Even  assuming  otherwise,  however, 
it  would  appear  that  he  was  in  fact  such  an  em- 
ployee. The  statutory  provisions  creating  the  fund 
from  which  the  United  States  drew  the  sums  ad- 
vanced to  Pacific  characterizes  seamen  like  the  tax- 
payer as  "employees"  of  the  United  States;  and  the 
Supreme  Court  has  held  (Cosmopolitan  Co.  v.  Mc- 
Allister, 337  U.S.  783)  that  a  seaman  who  was  hired 
pursuant  to  an  agreement  substantially  identical  to 
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the  agreement  in  the  present  case  was  an  employee 
of  the  United  States. 

The  Tax  Court's  decision  is  in  accord  with  its  own 
prior  decisions  in  similar  cases  (see  Teskey  v.  Com- 
missioner, 30  T.C.  456)  and  with  a  revenue  ruling 
on  the  issue.  The  taxpayer's  argument  ignores  the 
plain  terms  of  the  agency  agreement,  which  express- 
ly obligated  the  United  States  to  pay  the  wages  in 
question  and  the  stipulated  fact  that  the  funds  out 
of  which  they  were  paid  were  provided  by  the  United 
States.  The  taxpayer  does  not  (and  cannot)  point 
to  any  authority  which  supports  his  position. 

ARGUMENT 

The  Taxpayer  Was  Paid  By  the  United  States,  Or  An 
Agency  Thereof,  and,  Accordingly,  His  Income  Is 
Not  Exempt  From  Taxation  Under  the  Provisions  of 
Section  911  of  the  Internal  Revenue  Code  of  1954 

Section  911(a)(2)  of  the  Internal  Revenue  Code 
of  1954,  supra,  states  that  amounts  constituting 
earned  income  from  sources  without  the  United 
States  shall  be  excluded  from  the  gross  income  of  an 
individual  citizen  of  the  United  States  who  estab- 
lishes that  he  has  been  present  in  a  foreign  country 
for  at  least  seventeen  out  of  eighteen  consecutive 
months,  provided  that  such  amounts  are  not  paid  by 
the  United  States  or  an  agency  thereof.^    A  brief  de- 


2  The  section  was  first  enacted  as  Section  116(a)  of  the 
Revenue  Act  of  1932,  c.  209,  47  Stat.  169,  for  the  purpose 
of  relieving  citizens  living  abroad  of  the  double  burden  of 
foreign  and  domestic  tax  upon  the  same  income.  S.  Rep. 
No.  665,  72d  Cong.,  1st  Sess.  (1932)  (1939-1  Cum.  Bull. 
(Part  2)  496,  518).     While  the  Senate  version  of  the  1932 


11 

scription  of  the  circumstances  under  which  the  tax- 
payer was  employed  and  paid  here  seems  sufficient 
to  establish  that  he  was  "paid  by  the  United  States 
or  an  agency  thereof,"  and,  accordingly,  is  not  en- 
titled to  the  benefits  of  this  section. 

The  taxpayer  was  employed  on  the  vessel  Jumper 
Hitch,  owned  by  the  United  States  and  operated  dur- 
ing the  year  in  question  here,  1954,  by  Pacific  Far 
East  Line,  Inc.,  under  an  agreement  entered  into  in 
1951  with  the  Director,  National  Shipping  Authority 
of  the  Maritime  Administration,  Department  of  Com- 
merce. (R.  29.)  Under  the  terms  of  the  agreement. 
Pacific  was  appointed  as  an  ''agent  and  not  an  in- 
dependent contractor,  to  manage  and  conduct  the 
business"  of  the  United  States.  (R.  30.)  And  the 
agreement  set  forth  in  some  detail  the  operational 
duties  and  responsibilities  of  the  agent.  (R.  30-33.) 
One  of  the  requirements  was  that  Pacific  procure  a 
master  to  actually  operate  the  ship  (who  was  to  be 
an  agent  and  employee  of  the  United  States)  and 
make  available  to  the  master  for  hire  by  him  officers 
and  men  to  fill  the  complement  of  the  ship.  (R.  31.) 


Revenue  Act  struck  out  the  section  altogether,  S.  Rep.  No. 
665,  supra,  the  provision  was  restored  at  conference  w^ith 
the  amendment  that  the  exclusion  from  income  would  not 
apply  to  amounts  paid  by  the  United  States.  H.  Conference 
Rep.  No.  1492,  72d  Cong.,  1st  Sess.  (1932)  (1939-1  Cum. 
Bull.  (Part  2)  539,  543).  Apparently,  this  amendment,  with 
which  we  are  concerned  here,  was  intended  to  prevent  ex- 
emption from  United  States  tax  for  citizens  who  also  paid 
no  foreign  tax.  S.  Rep.  No.  665,  supra.  See  Sverdrup  v. 
Commissioner,  14  T.C.  859.  The  record  does  not  show,  nor 
does  the  taxpayer  claim,  that  he  paid  any  foreign  tax  on  the 
income  in  question. 


12 

The  officers  and  crew  were  to  be  hired  through  usual 
channels  of  commercial  practice,  were  to  be  subject 
only  to  the  orders  of  the  master,  and,  most  important 
in  terms  of  the  present  case,  were  to  be  ''paid  in  the 
customary  manner  with  funds  provided  by  the  United 
States."  (R.  31-32.) 

The  agreement  specifically  provided  that  the 
United  States  shall  "advance  funds  to  the  General 
Agent  to  provide  for  *  *  *  expenditures  on  account 
of  wages."  (R.  33.)  The  parties  have  orally  stipu- 
lated (R.  34)  that  the  funds  so  provided  for  the 
wage  payments  due  officers  and  crew  of  the  Jumper 
Hitch  are  from  the  Civil  Operations  Revolving  Fund 
created  by  Congress  in  1951  for  the  express  "pur- 
pose of  carrying  out  vessel  operating  functions  of 
the  Secretary  of  Commerce."  Third  Supplemental 
Appropriation  Act,  1951,  c.  121,  65  Stat.  52,  59  (46 
U.S.C.  1952  ed..  Sec.  1241(a)). 

Under  these  facts,  the  Tax  Court's  finding  (R.  34) 
that  the  taxpayer  was  paid  by  the  United  States  or 
an  agency  thereof  seems  inescapable.^    While  it  may 


3  It  is,  of  course,  obvious  that  the  National  Shipping  Au- 
thority of  the  Maritime  Administration,  Department  of  Com- 
merce, is  an  agency  of  the  United  States  within  the  meaning 
of  the  statute.  For  simplicity,  references  to  the  United 
States  herein  include  this  agency. 

Since  the  funds  in  question  were  defrayed  by  the  United 
States  through  an  established  agency  (the  Commerce  De- 
partment), there  was  no  need  for  the  Tax  Court  to  reach 
the  question  whether  Pacific — which  served  as  a  conduit  of 
the  funds  under  the  general  agency  contract — was  also  "an 
agency"  of  the  United  States  within  the  purview  of  the 
exception  clause  of  Section  911(a).  Suffice  it  to  note  that 
even  if,  as  the  taxpayer  contends,  Pacific  was  the  real  payor, 
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be  true  that  the  taxpayer's  salary  checks  were  issued 
by  Pacific  as  maker  (R.  26),  in  this  capacity,  as  in 
all  other  connections,  Pacific  was  acting  as  an  agent 
for  the  United  States  in  distributing  funds  advanced 
by  the  United  States  from  the  Civil  Operations  Re- 
volving Fund.  In  other  words,  Pacific  was  a  mere 
conduit  for  the  payment  of  wages. 

The  fact  that  the  wages  of  the  crew  were  to  be 
paid  from  United  States  funds  also  fits  in  with 
general  financial  arrangements  of  the  agency  agree- 
ment. All  the  funds  for  expenditure  of  every  kind 
made  by  the  general  agent  in  "performing,  procur- 
ing, or  supplying  the  services,  facilities,  stores,  sup- 
plies, or  equipment"  as  required  under  the  agency 
agreement  were  to  be  advanced  by  the  United  States. 
(Art.  5  of  the  agency  agreement,  Ex.  1-A.)  Con- 
sistent with  the  concept  of  Pacific  as  a  conduit  for 
wage  payments,  all  funds  advanced  for  wages  and 
other  expenses  were  used  by  Pacific  solely  for  these 
purposes.  Pacific  was  not  an  independent  contractor 
under  the  agreement  (R.  30)  and  did  not  extract  its 
profits  for  operation  of  the  vessel  from  the  sums 
advanced  by  the  United  States  for  payment  of  wages 
and  other  expenses.  Article  4  of  the  agreement 
(Art.  4  of  Ex.  1-A)  provides  that  compensation  shall 
be  paid  the  general  agent  monthly  in  "fair  and  rea- 
sonable amount"  as  determined  by  the  United  States. 


then  it  should  likewise  be  treated  as  such  an  "agency" 
(Sverdrup  V.  Commissioner,  14  T.C.  859;  Treasury  Regula- 
tions under  the  1954  Code,  Sec.  1.911(a)(1)) — particularly 
since  there  is  no  showing  that  the  payment  was  subjected  to 
a  foreign  tax — and  the  Tax  Court's  decision  should  there- 
fore nevertheless  be  affirmed. 
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As  the  Tax  Court  notes  (R.  35),  the  case  of 
Teskey  v.  Commissioner,  30  T.C.  456,  involving  al- 
most identical  facts,  is  authority  for  the  decision 
here.  A  copy  of  the  Tax  Court  decision  in  that  case 
is  set  forth  as  the  Appendix  to  this  brief.  See  also 
Rev.  Rul.  58-4,  1958-1  Cum.  Bull.  687,  quoted  exten- 
sively in  the  Teskey  case.  The  decision  by  the  Tax 
Court  in  Sverdrup  v.  Commissioner,  14  T.C.  859, 
also  is  in  point.  There  it  was  held  that  the  taxpay- 
er's distributive  share  of  partnership  income,  which 
had  been  earned  on  construction  contracts  with  the 
United  States,  was  paid  by  the  United  States,  the 
court  reasoning  that  the  intervention  of  the  partner- 
ship between  the  flow  of  such  income  from  the 
United  States  to  the  taxpayer  effected  no  substantial 
change  in  the  actual  result. 

The  broad  scope  of  the  language  in  Section  911 
(a)  (2)  does  not  make  it  necessary  that  a  taxpayer 
be  an  employee  of  the  United  States  or  an  agency 
thereof  in  order  to  be  "paid  by"  the  United  States. 
Sverdrup  v.  Commissioner,  supra.  But,  in  the  pres- 
ent case,  to  add  to  what  we  have  already  argued, 
it  appears  that  the  taxpayer  was  in  fact  such  an 
employee.  For  example,  the  Third  Supplemental  Ap- 
propriation Act,  1951,  supra,  which  established  the 
"Vessel  Operations  Revolving  Fund"  from  which 
wage  and  other  expenses  are  advanced  to  the  general 
agent,  refers  to  "seamen  employed  through  general 
agents  as  employees  of  the  United  States,  who  may 
be  employed  in  accordance  with  customary  commer- 
cial practices  in  the  maritime  industry."  [Emphasis 
supplied.]      This  reference  seems  applicable  to  the 
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taxpayer.  He  was  paid  by  funds  provided  by  the 
Act  (R.  34),  employed  through  a  general  agent,  and 
hired,  under  the  agreement,  in  "accordance  with  the 
customary  practices  of  commercial  operators"  (R. 
31)/  The  Act  of  March  24,  1943,  c.  26,  57  Stat.  45, 
Sec.  1  (50  U.S.C.  Appendix,  1952  ed..  Sec.  1291) 
(referred  to  in  Cosmopolitan  Co.  v.  McAllister,  337 
U.S.  783,  as  the  "Classification  Act"),  whose  provi- 
sions were  made  applicable  to  seamen  by  the  1951 
Act,  itself,  in  setting  out  limitations  on  the  employ- 
ment rights  of  seamen,  refers  to  those  "employed  on 
United  States  *  *  *  vessels  as  employees  of  the 
United  States  through  the  War  Shipping  Adminis- 
tration." 

The  status  of  seamen  such  as  the  taxpayer  has 
been  thoroughly  analyzed  in  Cosmopolitan  Co.  v.  Mc- 
Allister, 337  U.S.  783.  There,  a  general  agent  was 
engaged  under  a  standard  service  agreement  by  the 
War  Shipping  Administration  ^  to  operate  a  vessel 
owned  by  the  United  States.  That  agreement  was 
almost  identical  to  the  agreement  here  and  wa^  iden- 
tical, even  to  the  numbering  of  the  paragraphs,  to 
Article  3(d)  (R.  31-32)  of  the  present  agreement 
which  deals  with  the  matter  of  hiring  officers  and 
crew.    Cosmopolitan  Co.  v.  McAllister,  supra,  p.  796. 


*  The  reference  to  "seamen"  in  the  1951  Act  is  to  officers 
and  members  of  the  crew.  Act  of  March  24,  1943,  c.  26,  57 
Stat.  45,  Sec.  1   (50  U.S.C.  Appendix,  1952  ed.,  Sec.  1291). 

^  The  National  Shipping  Authority  of  the  Maritime  Ad- 
ministration is  the  successor  to  the  War  Shipping  Adminis- 
tration. See  Note  to  50  U.S.C.  Appendix,  1952  ed.,  Sec. 
1291,  and  Note  to  46  U.S.C,  1952  ed.,  Sec.  1111. 


16 

The  issue  in  the  Cosmopolitan  case  concerned  the 
rights  of  an  injured  seaman  to  sue  for  compensation, 
and  this  question,  in  turn,  partially  dependent  upon 
who  was  the  seaman's  employer,  the  general  agent  or 
the  United  States.  The  Court  held  that  the  terms 
of  the  agreement — referring  specifically  to  the  fact 
that  the  crew  was  paid,  as  here,  from  funds  advanced 
by  the  United  States  to  the  general  agent — made  it 
clear  that  the  seaman  was  an  employee  of  the  United 
States.' 

This  decision  would  seem  dispositive  of  the  issue 
here.  The  taxpayer,  hired  under  substantially  the 
same  terms  and  conditions  as  was  the  seaman  in  the 
Cosmopolitan  case,  was  also  an  employee  of  the 
United  States,  and,  as  such,  was  necessarily  ''paid 
by"  the  United  States  or  an  agency  thereof  within 
the  meaning  of  Section  911(a)(2).  Even  assuming, 
arguendo,  that  the  taxpayer  was  not  an  employee  of 
the  United  States,  it  is  clear  from  the  undisputed 
facts  that  he  was  "paid  by"  the  United  States. 


^Although,  as  the  taxpayer  notes  in  his  brief  ,p.  5),  the 
shipping  articles  in  the  Cosmopolitan  case  had  stamped  on 
them,  "You  Are  Being  Employed  by  the  United  States", 
this  fact  was  not  the  only  consideration  which  influenced  the 
Court's  decision.  The  opinion  shows  that  the  Court  looked 
to  all  facets  of  the  seaman's  employment. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  decision  of  the 
Tax  Court  should  be  affirmed. 


Charles  K.  Rice, 
Assistant  Attorney  General. 

Lee  a.  Jackson, 
Harry  Baum, 
Carter  Bledsoe, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 

September,  1959. 
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TAX  COURT  OF  THE  UNITED  STATES 


Docket  No.  63852 
Robert  W.  Teskey,  petitioner 

V, 

Commissioner  of  Internal  Revenue,  respondent 

(Filed  May  29,  1958) 

A  citizen  of  the  United  States,  employed  as 
a  radio  operator  on  a  vessel  owned  by  an  agency 
of  the  United  States  and  operated  by  the  United 
States  under  a  contract  with  a  private  shipping 
firm  as  agent,  in  shuttle  service  between  Korea 
and  Japan  during  the  Korean  War  emergency, 
was  paid  by  a  private  shipping  line  as  agent  of 
the  United  States  from  funds  provided  specifi- 
cally for  that  purpose  by  the  United  States. 
Held,  such  compensation  constitutes  an  amount 
paid  by  the  United  States  or  any  agency  thereof 
within  the  meaning  of  section  116  (a)  I.  R.  C. 
1939,  and  section  911  (a)  I.  R.  C.  1954,  and  is 
not  excludable  from  gross  income  even  though 
the  employee  may  be  physically  present  in  a 
foreign  country  or  countries  for  510  full  days  or 
more  of  an  18-month  period  to  which  such  wages 
are  attributable.  The  Commissioner  is  sustained 
in  his  determination  of  the  deficiencies. 

Thomas  J,  Beddow,  Esq.,  for  the  petitioner. 
Neil  J.  O'Brien,  Esq.,  for  the  respondent. 

The  Commissioner  has  determined  deficiencies  in 
petitioner's  income  tax  for  the  years  1953  and  1954 


20 

in  the  respective  amounts  of  $2,366.91  and  $1,278.04. 
The  explanation  in  the  deficiency  notice  of  the  defi- 
ciency for  1953  is  as  follows: 

You  have  failed  to  show  that  for  the  year 
1953  you  qualified  as  a  bona  fide  resident  of  a 
foreign  country,  within  the  meaning  of  Section 
116  (a)  of  the  Internal  Revenue  Code,  for  an 
uninterrupted  period  which  includes  an  entire 
taxable  year.  You  have  also  failed  to  show  that 
your  foreign  employment  was  part  of  a  period 
of  18  consecutive  months  during  which  you  were 
present  in  a  foreign  country  or  countries  for  at 
least  510  full  days  in  such  period.  "Therefore, 
your  wages  of  $10,049.76  constitute  taxable 
income." 

The  deficiency  for  1954  is  also  due  to  the  same 
kind  of  adjustment,  except  in  smaller  amount,  and 
it  is  explained  in  the  deficiency  notice  in  a  similar 
manner. 

The  petitioner  assigns  error  as  to  the  determination 
of  the  Commissioner  for  each  of  the  taxable  years 
and  contends  his  compensation  was  exempt  from 
taxation. 

At  the  hearing,  respondent's  counsel  stated  that 
the  Commissioner  no  longer  contended  that  petitioner 
did  not  reside  in  a  foreign  country  for  the  length  of 
time  required  by  the  statute  but  that  he  does  contend 
that  petitioner  received  his  compensation  from  the 
United  States  or  one  of  its  agencies  and  that  hence 
the  income  of  petitioner  is  not  exempt  under  the 
statutes  relied  upon.  That  is  the  only  issue  pre- 
sented for  our  decision. 

There  is  no  dispute  as  to  the  amount  of  compensa- 
tion which  petitioner  received  in  each  of  the  taxable 
years. 
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Findings  of  Fact. 

Most  of  the  facts  have  been  stipulated  and  the 
stipulated  facts  are  incorporated  herein  by  this  refer- 
ence. 

Petitioner  Robert  W.  Teskey  resides  at  Bethesda, 
Maryland,  and  his  income  tax  returns  for  the  years 
1953  and  1954  were  filed  with  the  district  director 
of  internal  revenue  at  Baltimore,  Maryland. 

Between  January  16,  1952,  and  February  2,  1954, 
petitioner  was  a  seaman  in  the  Merchant  Marine 
Service  of  the  United  States  serving  as  radio  opera- 
tor aboard  the  motor  vessel  Rose  Knot.  Rose  Knot 
was  owned  by  the  United  States  of  America,  repre- 
sented by  the  Maritime  Administration,  Department 
of  Commerce.  The  United  States  of  America  (acting 
by  and  through  the  Director,  National  Shipping  Au- 
thority of  the  Maritime  Administration)  on  March 
19,  1951,  entered  into  General  Agency  Agreement 
MA-56-GAA  with  Pacific-Atlantic  S.  S.  Co.,  some- 
times hereinafter  referred  to  as  Pacific-Atlantic. 

Under  MA-56-GAA  the  United  States  appointed 
Pacific-Atlantic  as  its  agent,  and  not  as  an  independ- 
ent contractor,  to  manage  and  conduct  the  business 
of  the  vessels  assigned  to  it  for  the  business  and 
account  of  the  United  States  and  in  accordance  with 
the  directions,  orders,  supervision,  and  inspection  as 
the  United  States  might  from  time  to  time  prescribe. 

The  Director,  National  Shipping  Authority  of  the 
Maritime  Administration,  authorized  assignment  of 
Rose  Knot  to  Pacific-Atlantic.  The  itinerary  of  Rose 
Knot  was  directed  by  the  United  States  (acting 
through  the  Military  Sea  Transportation  Service). 
Rose  Knot  was  used  in  the  shuttle  service  between 
ports  in  Japan  and  ports  in  Korea  during  the  Korean 
War  emergency.     Rose  Knot  was  used  to  transport 


22 

dry  commodities  such  as  tanks,  vehicles,  and  ammu- 
nition between  Japan  and  Korea. 

By  the  terms  of  the  General  Agency  Agreement, 
Pacific-Atlantic  was  required  to  procure  for  Rose 
Knot  a  master,  who  was  to  be  an  agent  and  employee 
of  the  United  States  and  who  was  to  exercise  full 
control  with  respect  to  the  manning,  navigation,  and 
management  of  the  vessel.  Pacific-Atlantic  was  fur- 
ther required  to  procure  through  the  usual  channels, 
and  make  available  to  the  master  for  engagement, 
officers  and  men  required  by  the  master  to  fill  the 
complement  of  the  vessel.  The  agreement  did  not 
carry  any  provision  which  said  that  the  officers  and 
crew  required  to  fill  the  complement  of  the  vessel 
would  be  employees  of  the  United  States.  The  offi- 
cers and  crew  were  subject  only  to  the  orders  of  the 
master. 

On  or  about  January  16,  1952,  petitioner  was  pro- 
cured out  of  union  hiring  hall  by  Pacific-Atlantic, 
signed  shipping  articles  of  agreement,  and  was  there- 
upon engaged  by  the  master  of  Rose  Knot  for  service 
as  its  radio  operator.  The  terms,  pay  provisions, 
and  conditions  of  petitioner's  employment  were  fixed 
by  and  according  to  the  union  agreement  with  Pa- 
cific-Atlantic. 

Petitioner  signed  subsequent  shipping  articles  of 
agreement  for  service  aboard  Rose  Knot  as  its  radio 
operator  on  October  23,  1952,  and  July  18,  1953, 
which  articles  extended  his  employment  to  approxi- 
mately February  2,  1954. 

Rose  Knot  sailed  from  Portland,  Oregon,  on  Janu- 
ary 22,  1952,  and  arrived  at  Yokohama,  Japan,  on 
February  18,  1952.  Rose  Knot  sailed  from  Yoko- 
hama, Japan,  on  January  15,  1954,  and  arrived  at 
Portland,  Oregon,  on  February  1,  1954.  Between 
February  18,  1952,  and  January  15,  1954,  Rose  Knot 
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was  in  shuttle  service  between  ports  in  Japan  and 
ports  in  Korea,  except  for  a  trip  from  Yokohama, 
Japan,  to  Naha,  Okinawa,  and  return,  covering  the 
period  December  11,  1953,  to  December  20,  1953. 

While  engaged  as  radio  operator  aboard  Rose  Knot^ 
petitioner  was  paid  for  his  services  either  by  check 
of  Pacific-Atlantic  or  in  cash  from  funds  provided 
therefor  by  the  United  States.  The  service  agree- 
ment provided  that  the  United  States  would  advance 
funds  to  Pacific-Atlantic  to  provide  for  the  expenses 
incurred  by  it  in  operating  the  vessel,  and  that 
Pacific-Atlantic  would  be  paid  fair  and  reasonable 
compensation  for  its  services,  including  in  such  com- 
pensation administration  and  general  expense,  ad- 
vertising expense,  taxes,  and  other  indirect  expenses. 

From  payment  made  to  petitioner,  Pacific-Atlantic 
withheld  Federal  unemployment,  social  security,  and 
Federal  income  taxes.  Nothing  was  withheld  from 
such  compensation  in  respect  of  Federal  retirement 
benefits.  Pacific-Atlantic  paid  unemployment  taxes 
on  petitioner's  compensation,  as  well  as  any  pension 
or  welfare  fund  contributions  required  by  Pacific- 
Atlantic's  collective  bargaining  agreements.  From  a 
revolving  fund  established  by  Pub.  L.  No.  45,  82d 
Cong.,  1st  Sess.,  the  United  States  provided  the  funds 
which  it  placed  in  a  special  and  joint  bank  account 
from  which  Pacific-Atlantic  could  make  withdrawals 
for  the  purposes  designated  in  the  General  Agency 
Agreement.  The  General  Agency  Agreement  re- 
quired the  agent,  Pacific-Atlantic,  to  account  for  all 
moneys  disbursed.  The  agreement  required  the 
agent  to  keep  books  and  records  (which  were  to  be 
the  property  of  the  United  States)  and  to  file  finan- 
cial statements  according  to  the  directions  of  the 
United  States. 

The  shipping  articles  stated  that  the  United  States 
or  one  of  its  agencies  was  the  owner  of  Rose  Knot. 
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The  moneys  used  to  pay  the  wages  earned  by  the 
petitioner  while  engaged  as  radio  operator  aboard 
the  Rose  Knot  belonged  to  and  were  the  funds  of  the 
United  States  or  an  agency  thereof  immediately 
prior  to  payment  to  petitioner.  The  wages  earned 
by  petitioner  while  engaged  as  radio  operator  aboard 
the  Rose  Knot  were  amounts  paid  by  the  United 
States  or  an  agency  thereof. 

Opinion. 

Black,  Judge:  For  the  taxable  year  1953,  peti- 
tioner claims  that  wages  received  from  Pacific-Atlan- 
tic in  the  amount  of  $10,049.76  are  excludable  from 
gross  income  under  section  116  (a)  (2),  I.  R.  C. 
1939.  For  the  taxable  year  1954,  petitioner  claims 
that  wages  received  from  Pacific-Atlantic  in  the 
amount  of  $6,307.29  are  excludable  from  gross  in- 
come under  section  911  (a)   (2),  I.  R.  C.  1954. 

Respondent  in  his  answer  denied  petitioner's  claim 
generally  and  specifically  alleged  that  petitioner's 
wages  were  paid  by  the  United  States  or  an  agency 
thereof. 

The  sections  of  the  statute  above  referred  to,  in 
substance,  provide  that  income  earned  abroad  by  a 
United  States  citizen,  who  is  present  in  a  foreign 
country  or  countries  for  at  least  17  months  out  of  18 
consecutive  months,  shall  be  excluded  from  gross  in- 
come. The  exclusionary  provision  does  not  extend  to 
"amounts  paid  by  the  United  States  or  any  agency 
thereof." 

The  notice  of  deficiency  determined  that  sections 
116  (a)  (2)  of  the  1939  Code  and  911  (a)  (2)  of 
the  1954  Code  were  not  applicable  because  petitioner 
was  not  present  in  a  foreign  country  or  countries  for 
at  least   17  months  out  of  18  consecutive  months. 
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This  position  has,  however,  now  been  abandoned  by 
respondent. 

In  his  answer  to  the  petition  filed,  respondent,  by 
way  of  an  affirmative  allegation,  alleged  that  the 
compensation  earned  abroad  by  petitioner,  during  his 
presence  in  a  foreign  country  or  countries  for  17 
months  out  of  any  period  of  18  consecutive  months, 
was  paid  to  him  by  the  National  Shipping  Authority, 
Maritime  Administration,  Department  of  Commerce, 
an  agency  of  the  United  States.  Accordingly,  the 
only  issue  in  this  case  is  whether  the  benefits  of  sec- 
tions 116  (a)  (2)  of  the  1939  Code  and  911  (a)  (2) 
of  the  1954  Code  are  to  be  denied  to  the  petitioner 
on  the  ground  that  the  compensation  reflected  in  his 
1953  and  1954  returns  represented  ''amounts  paid 
by  the  United  States  or  any  agency  thereof." 

Both  parties  in  their  briefs  discuss  at  considerable 
length  the  question  as  to  upon  whom  the  burden  of 
proof  lies.  Petitioner  takes  the  position  that  the 
burden  of  proof  lies  upon  the  Commissioner  because 
he  shifted  his  grounds  as  originally  stated  in  his  de- 
ficiency notice  to  another  ground  as  alleged  in  his 
answer,  to  wit,  that  the  compensation  received  by 
petitioner  was  paid  to  him  by  ''the  United  States  or 
any  agency  thereof."  The  Commissioner  argues  that 
the  changing  of  his  ground  for  the  disallowance  of 
the  exemption  from  that  of  insufficient  time  spent 
abroad  in  earning  the  compensation,  to  that  of  the 
ground  that  petitioner's  compensation  was  paid  to 
him  by  "the  United  States  or  any  agency  thereof" 
has  no  effect  on  the  burden  of  proof  required  in  the 
case.  Respondent  cites  many  cases  in  support  of  his 
position.  However,  we  think  it  is  unnecessary  to 
take  up  any  time  in  discussing  in  this  case  upon 
whom  the  burden  of  proof  lies. 

The  facts  have  been  very  fully  stipulated,  except 
as  to  one  or  two  minor  matters  upon  which  oral  testi- 
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mony  was  heard.  So  far  as  we  can  see  there  is  no 
lack  of  facts  to  inform  us  fully  as  to  how  and  by 
whom  petitioner  was  employed  and  by  whom  he  was 
paid.  The  facts,  as  we  see  them,  are  really  not  in 
dispute.  Our  task  is  to  give  consideration  to  these 
facts  and  determine  whether  petitioner  was  paid  his 
compensation  by  the  ''United  States  or  any  agency 
thereof."  If  he  was  so  paid,  then  he  does  not  get 
the  exemption  provided  by  the  statutes  upon  which 
he  relies.  If  he  was  not  paid  by  the  ''United  States 
or  any  agency  thereof"  within  the  meaning  of  the 
applicable  statutes,  then  the  amounts  of  his  compen- 
sation for  both  taxable  years  are  exempt  from  taxa- 
tion under  the  statutes  relied  upon. 

We  think  that  under  the  law  and  the  facts  the 
issue  must  be  decided  for  the  Commissioner.  In  Rev. 
Rul.  58-4,  I.  R.  B.  1958-1,  45,  the  very  question  here 
involved  was  fully  considered  and  ruled  upon.  The 
facts  upon  which  that  ruling  was  based  are  essen- 
tially the  same  as  the  facts  in  the  instant  case.  This 
is  shown  by  quoting  from  the  ruling,  pages  46,  47, 
as  follows: 

From  January  26,  1954,  to  July  24,  1955, 
inclusive,  a  total  of  545  days,  the  taxpayer  lived 
in  Korea  and  was  employed  on  a  shuttle  ship 
which  sailed  between  Korea  and  Japan.  During 
such  period  the  taxpayer  was  not  within  the 
United  States  or  any  possession  thereof.  The 
United  States,  represented  by  the  Maritime  Ad- 
ministration, was  owner,  or  owner  for  the  time 
being,  of  the  ship  on  which  the  taxpayer  was 
employed.  *   *   * 

The  instant  agreement  appointed  a  shipping 
line  as  general  agent  under  the  contract  and  de- 
fined the  duties  of  the  general  agent.  Among 
these  duties  was  the  procurement  of  a  master 
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who  should  be  an  agent  and  an  employee  of  the 
United  States.  The  general  agent  was  required 
to  procure  and  make  available  to  the  master,  for 
engagement  by  him,  the  officers  and  men  re- 
quired by  him  to  fill  the  complement  of  the  ves- 
sel. This  personnel  was  procured  through  usual 
channels  and  in  accordance  with  the  customary 
practices  of  commercial  operators  and  upon  the 
terms  and  conditions  of  the  general  agent's  col- 
lective bargaining  agreements,  if  any.  All  such 
personnel  were  paid  by  the  general  agent  in  the 
customary  manner  with  funds  provided  by  the 
United  States  for  performing,  procuring,  or  sup- 
plying services,  and  for  paying  all  crew  expendi- 
tures. Operating  control  of  the  ship  was  main- 
tained by  the  United  States  through  the  ship's 
master. 

Upon  these  facts  it  was  ruled  as  follows: 

Accordingly,  it  is  held  that  wages  paid  by  a 
private  shipping  line  as  general  agent  of  the 
United  States,  from  funds  provided  for  that 
purpose  by  the  United  States,  to  a  citizen  of  the 
United  States  as  compensation  for  services  per- 
formed on  a  vessel  owned,  or  owned  for  the  time 
being,  by  an  agency  of  the  United  States  and 
operated  by  the  United  States,  are  not  exclud- 
able from  gross  income  under  the  provisions  of 
section  911  (a)  (2)  of  the  Code  even  though  the 
employee  may  be  physically  present  in  a  foreign 
country  or  countries  for  510  full  days  or  more 
of  an  18  consecutive  month  period  to  which  such 
wages  are  attributable.  *  *  * 

It  will  be  noted  that  the  foregoing  ruling  was  as 
to  the  applicability  of  section  911  (a)  (2)  of  the 
1954  Code.     That  section  is  applicable  to  one  of  the 
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years  here  in  question,  the  year  1954.  Section  116 
(a)  (2)  of  the  1939  Code  is  applicable  to  the  year 
1953.  However,  it  is  essentially  the  same  as  section 
911  (a)  (2)  of  the  1954  Code  and  the  foregoing 
internal  revenue  ruling  is  equally  applicable  to  the 
taxable  year  1953,  as  it  is  to  1954.  There  is  no  dis- 
pute between  the  parties  on  that  score. 

Petitioner,  however,  contends  that  the  Commis- 
sioner's ruling  in  Rev.  Rul.  58-4,  I.  R.  B.  1958-1,  45, 
is  not  correct  and  should  not  be  followed.  Obvious- 
ly, if  this  ruling  is  not  correct,  it  should  not  be  fol- 
lowed. It  is  well  recognized  that  the  Commissioner 
has  no  authority  to  make  a  ruling  which  is  contrary 
to  an  act  of  Congress  and  if  he  does  publish  such  a 
ruling  the  courts  will  not  follow  it.  However,  we 
do  not  believe  that  the  internal  revenue  ruling  to 
which  we  have  made  reference  above  is  erroneous. 
It  seems  to  us  that  it  is  a  correct  application  of  the 
law  to  the  facts. 

Since  the  United  States  through  the  Department  of 
Commerce,  Maritime  Administration,  National  Ship- 
ping Authority,  in  satisfaction  of  its  obligation  paid 
wages  to  the  petitioner,  albeit  payment  was  made 
by  the  United  States  through  its  agent,  Pacific-At- 
lantic, the  amounts  thus  received  by  petitioner  were 
paid  by  "the  United  States  or  any  agency  thereof," 
and  petitioner  is,  therefore,  not  entitled  to  the  ex- 
emtpion-exclusion  provided  by  the  sections  of  the 
statutes  to  which  reference  has  already  been  made. 

Petitioner  strongly  maintains  that  he  was  never 
at  any  time  an  employee  of  the  United  States.  Even 
if  that  fact  be  assumed  to  be  correct,  we  do  not  think 
it  would  change  the  result.  The  sections  of  the  stat- 
utes which  are  here  applicable  except  from  the  ex- 
emptions provided,  amounts  paid  by  "the  United 
States   or   any   agency   thereof."     The   language   is 


29 

broad  enough  to  exclude  from  the  exemption  provided 
in  the  statutes,  amounts  paid  by  the  ''United  States 
or  any  agency  thereof,"  even  though  the  taxpayer 
to  whom  the  payment  is  made  is  not,  strictly  speak- 
ing, an  employee  of  the  United  States. 

The  crucial  question  is,  was  the  payment  made 
by  ''the  United  States  or  any  agency  thereof."  Cf. 
Leif  J.  Sverdrup,  14  T.  C.  859,  866,  (1950).  In  the 
Sverdrup  case,  we  held  that  the  sum  of  $36,279.30 
received  by  the  taxpayer  as  a  member  of  a  contract- 
ing firm  was  not  exempt  under  section  116  (a)  of 
the  1939  Code,  even  though  the  taxpayer  was  not  an 
employee  of  the  United  States  Government.  The  im- 
portant thing  was  that  the  $36,279.30  was  paid  by 
the  United  States  Government.  Among  other  things, 
we  said: 

It  is  significant  that  the  words  actually  adopted 
in  the  amendment  were  broad.  Neither  the  word 
"employees"  nor  the  word  "compensation"  was 
used.  Instead,  the  amendment  as  passed  reads: 
"except  amounts  paid  by  the  United  States  or 
any  agency  thereof."  (Italics  supplied.)  Since 
the  sum  of  $36,279.30  here  in  question  was  such 
an  amount,  we  hold  that  respondent  properly 
determined  that  that  amount  was  not  exclud- 
able from  petitioner's  gross  income  in  1942. 

We  hold  that  the  payments  here  in  question  were 
paid  by  "the  United  States  or  any  agency  thereof" 
and  are  not  exempt  from  taxation.  The  Commis- 
sioner is  sustained. 

Decision  will  be  entered  for  the  respondent. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

No.  Civ.  2597  Phx. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

217.99  ACRES  OF  LAND,  More  or  Less,  Situate 
in  the  County  of  Maricopa,  State  of  Arizona; 
ARTHUR  E.  BAKER,  et  al.,  and  UNKNOWN 
OWNERS, 

Defendants. 

COMPLAINT  IN  CONDEMNATION 

1.  This  is  an  action  of  a  civil  nature  brought  by 
the  United  States  of  America  at  the  request  of  the 
Secretary  of  the  Air  Force  for  the  taking  of  prop- 
erty under  power  of  eminent  domain  and  for  the 
ascertainment  and  award  of  just  compensation  to 
the  owners  and  parties  in  interest. 

2.  The  authority  for  the  taking  is  the  Act  of 
Congress  approved  February  26,  1931  (46  Stat. 
1421,  40  U.S.C.  258a),  and  acts  supplementary 
thereto  and  amendatory  thereof,  and  under  the 
further  authority  of  the  Act  of  Congress  approved 
August  1,  1888  (25  Stat.  357,  40  U.S.C.  257) ;  Sec- 
tions 2663  and  9773  of  Title  10,  United  States  Code, 
which  authorize  the  acquisition  of  land  for  military 
purposes;  Section  505  of  the  Act  of  Congress  ap- 
proved September  28,  1951  (Public  Law  155,  82nd 
Congress),  which  act  authorizes  acquisition  of  the 
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land,  and  the  Act  of  Congress  approved  July  27, 
1956  (Public  Law  814,  84th  Congress),  which  act 
appropriated  funds  for  such  purposes, 

3.  The  use  for  which  the  property  is  to  be  taken 
is  for  military  purposes. 

4.  The  interest  in  the  property  to  be  acquired  is 
the  fee  simple  title,  subject,  however,  to  existing 
easements  for  public  roads  and  highways,  public 
utilities,  railroads  and  pipelines. 

5.  The  property  so  to  be  taken  is  described  in  the 
Exhibit  A  hereto  attached. 

6.  The  persons  having  or  claiming  an  interest 
in  the  property  whose  names  are  now  known  are : 

Tract  No.  H-800 

Tacy  Claggett  Moyer,  formerly  Tacy  Clagett,  wife 
of  C.  H.  Moyer. 

Tract  No.  H-801 

Arthur  E.  and  Doris  M.  Baker,  husband  and  wife. 
John  L.  and  Bettie  Jo  Roach,  husband  and  wife. 

7.  The  County  of  Maricopa,  State  of  Arizona, 
and  the  State  of  Arizona  may  have  or  claim  an 
interest  in  the  property  by  reason  of  taxes  and  as- 
sessments due  and  exigible. 

8.  In  addition  to  the  persons  named,  there  are 
or  may  be  others  who  have  or  may  claim  some  inter- 
est in  the  property  to  be  taken,  whose  names  are 
unknown  to  the  Plaintiff  and  such  persons  are  made 
parties  to  the  action  under  the  designation  "Un- 
known Owners." 
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Wherefore,  the  Plaintiff  demands  judgment  that 
the  property  be  condemned  and  that  just  compen- 
sation for  the  taking  be  ascertained  and  awarded 
and  for  such  other  relief  as  may  be  lawful  and 
proper. 

JACK  D.  H.  HAYS, 

United  States  Attorney  for 
the  District  of  Arizona; 

/s/  WILLIAM  E.  EUBANK, 

Assistant  U.  S.  Attorney. 

Trial  by  jury  of  the  issue  of  just  compensation  is 
demanded  by  Plaintiff. 


EXHIBIT  A 

Tract  No.  H-800 

The  Southwest  one-quarter  of  Section  3,  Town- 
ship 2  North,  Range  1  West,  Gila  and  Salt  River 
Meridian,  in  the  County  of  Maricopa,  State  of  Ari- 
zona. 

Except  the  West  1200.00  feet  of  said  Southwest 
one-quarter. 

Containing  85.59  acres,  more  or  less,  including 
1.08  acres,  more  or  less,  in  Glendale  Avenue. 

Tract  No.  H-801 

Two  parcels  of  land  in  the  County  of  Maricopa, 
State  of  Arizona,  described  as  follows : 
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Parcel  1:  The  Southeast  l^  of  Section  3,  Town- 
ship 2  North,  Range  1  West,  Gila  and  Salt  River 
Meridian. 

Except  the  East  442.00  feet  thereof. 

Parcel  2 :  The  North  100  feet  of  the  East  442.00 
feet  of  said  Southeast  i/4  of  Section  3. 

Containing  132.40  acres,  more  or  less,  including 
1.72  acres,  more  or  less,  in  roads. 

[Endorsed] :  Filed  March  11,  1957. 


[Title  of  District  Court  and  Cause.] 

DECLARATION  OF  TAKING 

To  the  Honorable,  The  United  States  District  Court : 

I,  the  undersigned,  James  H.  Douglas,  Under 
Secretary  of  the  Air  Force  of  the  United  States  of 
America,  do  hereby  make  the  following  declaration 
by  direction  of  the  Secretary  of  the  Air  Force: 

1.  (a)  The  lands  hereinafter  described  are  taken 
under  and  in  accordance  with  the  Act  of  Congress  ap- 
proved February  26,  1931  (46  Stat.  1421,  40  U.S.C. 
258a)  and  acts  supplementary  thereto  and  amenda- 
tory thereof,  and  under  the  further  authority  of  the 
Act  of  Congress  approved  August  1,  1888  (25  Stat. 
357,  40  U.S.C.  257) ;  Sections  2663  and  9773  of  Title 
10,  United  States  Code,  which  authorize  the  acquisi- 
tion of  land  for  military  purposes;  Section  505  of 
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the  Act  of  Congress  approved  September  28,  1951 
(Public  Law  155,  82iid  Congress),  which  act  au- 
thorizes acquisition  of  the  land,  and  the  Act  of  Con- 
gress approved  July  27,  1956  (Public  Law  814,  84th 
Congress),  which  act  appropriated  funds  for  such 
purposes. 

(b)  The  public  uses  for  which  said  lands  are 
taken  are  as  follows:  The  said  lands  are  necessary 
adequately  to  provide  for  expanding  needs  and  re- 
quirements of  the  Dei^artment  of  the  Air  Force  and 
other  military  uses  incident  thereto.  The  said  lands 
have  been  selected  under  the  direction  of  the  Secre- 
tary of  the  Air  Force  for  acquisition  by  the  United 
States  for  use  in  connection  with  Luke  Air  Force 
Base,  Maricopa  County,  State  of  Arizona,  and  for 
such  other  uses  as  may  be  authorized  by  Congress 
or  by  Executive  Order. 

2.  A  general  description  of  the  lands  being  taken 
is  set  forth  in  Schedule  "A,"  attached  hereto  and 
made  a  part  hereof,  and  is  a  description  of  the 
same  lands  described  in  the  petition  in  the  above- 
entitled  cause. 

3.  The  estate  hereby  taken  for  said  public  uses 
is  the  fee  simple  title,  subject,  however,  to  existing 
easements  for  public  roads  and  highways,  public 
utilities,  railroads  and  pipelines. 

4.  A  plan  showing  the  lands  taken  is  annexed 
hereto  as  Schedule  "B"  and  made  a  part  hereof. 

5.  The  sum  estimated  by  the  undersigned  as  just 
compensation  for  the  said  lands,  with  all  buildings 
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and  improvements  thereon  and  all  appurtenances 
thereto  and  including  any  and  all  interests  hereby 
taken  in  said  lands,  is  set  forth  in  Schedule  ''A' 
herein,  which  sum  the  undersigned  causes  to  be 
deposited  herewith  in  the  registry  of  the  court  for 
the  use  and  benefit  of  the  persons  entitled  thereto. 
The  undersigned  is  of  the  opinion  that  the  ultimate 
award  for  said  lands  probably  will  be  within  any 
limits  prescribed  by  law  on  the  price  to  be  paid 
therefor. 

In  Witness  Whereof,  the  undersigned,  the  Unde- 
Secretary  of  the  Air  Force,  hereunto  subscribes  his 
name  by  direction  of  the  Secretary  of  the  Air  Force, 
this  26th  day  of  February,  A.D.  1957,  in  the  City 
of  Washington,  District  of  Columbia. 

/s/  JAMES  H.  DOUGLAS, 

Under  Secretary  of  the 
Air  Force. 


Schedule  "A" 

The  lands  which  are  the  subject  matter  of  this 
Declaration  of  Taking  aggregate  217.99  acres,  more 
or  less,  situate  and  being  in  the  County  of  Maricopa, 
State  of  Arizona.  The  description  of  the  lands  taken 
together  with  the  names  and  addresses  of  the  pur- 
ported owners  thereof  and  a  statement  of  the  sum 
estimated  to  be  the  just  compensation  therefore  is 
as  follows: 
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Tract  No.  H-800 

The  Southwest  one-quarter  of  Section  3,  Town- 
ship 2  North,  Range  1  West,  Gila  and  Salt  River 
Meridian,  in  the  County  of  Maricopa,  State  of  Ari- 
zona. 

Except  the  West  1200.00  feet  of  said  Southwest 
one-quarter. 

Containing  85.59  acres,  more  or  less,  including 
1.08  acres,  more  or  less,  in  Glendale  Avenue. 
Name  and  Address  of  Purported  Owner : 

Tacy  Clagett  Moyer,  formerly  Tacy  Clagett,  wife 
of  C.  H.  Moyer,  115  West  Rose  Lane,  Phoenix, 
Arizona. 

Estimated  Compensation : 

Fifty  Four  Thousand  and  No/100  Dollars  ($54,- 
000.00). 

Tract  No.  H-801 

Two  parcels  of  land  in  the  County  of  Maricopa, 
State  of  Arizona,  described  as  follows : 

Parcel  1:  The  Southeast  i/4  of  Section  3,  Town- 
ship 2  North,  Range  1  West,  Gila  and  Salt  River 
Meridian. 

Except  the  East  442.00  feet  thereof. 

Parcel  2 :  The  North  100  feet  of  the  East  442.00 
feet  of  said  Southeast  %  of  Section  3. 

Containing  132.40  acres,  more  or  less,  including 
1.72  acres,  more  or  less,  in  roads. 
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Names  and  Addresses  of  Purported  Owners : 

Arthur  E.  and  Doris  M.  Baker,  husband  and  wife, 
Route  1,  Box  735,  Peoria,  Arizona. 

John  L.  and  Bettie  Jo  Roach,  husband  and  wife. 
Route  1,  Box  735,  Peoria,  Arizona. 

Estimated  Compensation : 

Eighty-Seven  Thousand  and  No/100  Dollars 
($87,000.00). 

The  gross  sum  estimated  by  the  acquiring  agency 
to  be  the  just  compensation  for  the  lands  hereby 
taken  is  One  Hundred  Forty-One  Thousand  and 
No/100  Dollars  ($141,000.00). 

[Endorsed]  :      Filed  March  11,  1957. 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO   COMPLAINT   IN 
CONDEMNATION 

Come  Now  the  defendants,  Arthur  E.  Baker, 
Doris  M.  Baker,  John  L.  Roach  and  Bettie  Jo 
Roach,  through  their  attorneys  undersigned,  and 
for  their  answer  to  the  Government's  Complaint 
herein  admit,  deny  and  allege  as  follows: 

I. 

Admit  that  this  is  an  action  of  a  civil  nature 
brought  at  the  request  of  the  Secretary  of  the  Air 
Force  for  the  taking  of  the  defendants'  property 
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under  the  power  of  eminent  domain  and  for  the 
ascertainment  and  award  of  just  compensation  to 
the  defendants,  pursuant  to  the  Fifth  Amendment 
to  the  United  States  Constitution. 

II. 

Admit  that  the  Government  relies  upon  those  Acts 
of  Congress  set  forth  in  Paragraph  II  of  its  Com- 
plaint as  authority  for  this  exercise  of  the  power  of 
eminent  domain.* 

III.* 

IV. 

Admit  the  allegations  contained  in  Paragraphs 
IV,  V,  VI,  VII  and  VIII  of  the  Government's 
Complaint. 

V. 

In  response  to  the  action  taken  herein  by  United 
States  Government,  these  answering  defendants  al- 
lege that  the  Government's  appraisal  of  the  said 
Tract  No.  11-801  including  severance  damages  to  the 
balance  of  the  defendants'  land  in  question  and  the 
Government's  tender  of  said  appraised  sum  to  these 
defendants,  as  just  compensation  for  the  taking  of 
the  land  herein,  is  and  was  a  grossly  inadequate 
sum. 

These  defendants  are  informed  and  believe  and 
therefore  allege  that  the  highest,  best,  and  most 
available  use  of  the  lands  in  question,  within  the 


*[Note:  Remainder  of  Paragraph  II  and  entire 
Paragraph  III  stricken — order  of  11/18/57.] 
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reasonably  near  future,  is  for  the  purpose  and  use  of 
a  subdivision  for  residential  purposes,  and  that  under 
these  circumstances  the  lands  in  question  presently 
have  a  fair  market  value  of  not  less  than  $1,200.00 
per  acre,  which  sum  would  total  approximately 
$158,400.00,  and  which  said  sum  these  defendants 
herewith  allege  to  be  equivalent  to  fair  and  just 
compensation  for  the  land  herein  sought  to  be  taken 
by  the  Government.  Further,  these  defendants  al- 
lege they  will  incur  damages  to  the  balance  of  their 
lands  adjacent  to  the  said  Tract  No.  H-801,  in  the 
total  sum  of  $40,000.00. 

Wherefore,  these  answering  defendants  pray 
judgment  against  the  United  States  Government  as 
follows : 

1.  That  they  receive  a  trial  by  jury  on  the  issue 
of  just  compensation ; 

2.  That  they  be  awarded  the  sum  of  $158,400.00 
as  and  for  the  fair  market  value  of  the  lands  herein, 
and  as  and  for  severance  damages  to  the  balance 
of  the  lands  owned  by  these  defendants  and  which 
are  adjacent  to  Tract  No.  H-801,  they  be  awarded 
the  sum  of  $40,000.00. 

WHITNEY  &  LaPEADE, 

By  /s/  PAUL  W.  LaPRADE, 

Attorneys  for  Defendants  Arthur  E.  Baker,  Doris 
M.  Baker,  John  L.  Roach  and  Bettie  Jo  Roach. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  October  30,  1957. 
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REQUESTED  INSTRUCTIONS* 

Plaintiff's  Requested  Instruction  No.  1 

You  are  instructed  that  this  case  involves  tlie 
taking  by  the  United  States  of  America  for  a  public 
purpose  of  the  fee  simple  estate,  or  entire  title,  to 
Tract  No.  H-801  consisting  of  132.40  acres  described 
as  follows: 

Tract  No.  H-801 

Two  parcels  of  land  in  County  of  Maricopa,  State 
of  Arizona,  described  as  follows: 

Parcel  1:  The  SWI/2,  Section  3,  Township  2 
North,  Range  1  West,  Gila  and  Salt  River  Base  &> 
Meridian;  except  the  East  442.00  feet  thereof. 

Parcel  2 :  The  North  100  feet  of  the  East  442.00 
feet  of  the  SEi/4  of  Section  3. 

This  tract,  consisting  of  132.40  acres,  is  a  part  of 
a  farm  unit  owned  by  the  Defendants  consisting  of 
510.00  acres,  more  or  less.  After  the  Government's 
taking  there  remains  388.00  acres,  more  or  less,  in 
the  Defendants'  farm. 

Given :     J 

Refused : 

Given  as  Modified : 


*[Note:  These  instructions  are  printed  as  cor- 
rected on  the  originals.  No  indication  of  the  location 
of  said  corrections  appears  here.] 


14  United  States  of  America  vs. 

Pjaintiff's  Requested  Instruction  No.  2 

The  taking  of  property  by  the  United  States  Gov- 
ernment in  the  exercise  of  its  power  of  eminent  do- 
main under  the  United  States  Constitution  implies 
a  promise  to  pay  just  compensation  therefor.  Just 
Compensation,  often  referred  to  as  market  value, 
means  compensation  which  is  just,  not  only  to  the 
Defendants,  but  to  the  Government.  In  arriving  at 
just  compensation,  or  market  value,  you  are  to 
determine  the  market  value  of  Tract  No.  11-801  on 
March  11,  1957.  This  date,  March  11,  1957,  is  the 
date  of  taking,  or  the  date  on  which  the  Govern- 
ment took  the  Defendants'  tract  of  land.  Conse- 
quently, the  market  value  of  Tract  No.  H-801  on 
March  11,  1957,  is  the  only  issue  upon  which  you 
are  asked  to  decide  in  this  case. 

Given :     / 

Refused : 

Given  as  Modified: 

Defendants'  Instruction  No.  2 

I  instruct  you  that  by  market  value  is  meant  the 
amount  of  money  that  the  property  in  question 
will  bring  if  sold  in  the  open  market,  under  normal 
conditions,  with  a  reasonable  time  within  which  to 
find  a  purchaser,  the  seller  being  willing  but  not 
obliged  or  forced  to  sell  to  a  buyer  ready,  willing 
and  able,  but  not  obliged  to  buy,  and  being  al- 
lowed a  reasonable  time  to  investigate  the  prop- 
erty and  all  the  uses  for  which  it  is  adapted. 
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Given :     J 

Refused : 

Given  as  Modified : 

Plaintiff's  Requested  Instruction  No.  3 

In  your  deliberations  on  market  value,  or  just 
compensation,  you  are  not  to  consider  the  price  that 
the  tract  of  land  would  sell  for  under  special  or 
extraordinary  circumstances.  You  will  consider  only 
the  market  value  of  the  land  and  as  if  it  were  sold 
on  the  open  market  between  a  willing  buyer  and 
seller  under  ordinary  circumstances  on  March  11, 
1957.  It  is  not,  therefore,  a  question  of  the  value 
of  the  property  to  the  Defendants,  or  a  question  of 
the  value  of  the  property  to  the  Government,  it  is 
a  question  of  market  value  on  March  11,  1957. 

Given:     / 

Refused: 

Given  as  Modified: 

Defendants'  Instruction  No.  3 

Just  compensation  includes  all  elements  of  value 
that  inhere  in  the  property,  but  it  does  not  exceed 
market  value  fairly  determined.  The  sum  required 
to  be  paid  to  Messrs.  Roach  and  Baker  does  not 
depend  solely  upon  the  uses  to  which  they  have 
devoted  their  land,  but  is  to  be  arrived  at  upon 
just  consideration  of  all  the  uses  for  which  it  is 
suitable,  and  the  highest  and  most  profitable  use 
for  which  the  property  is  adaptable  and  needed 
or  likely  to  be  needed  in  the  reasonably  foreseeable 
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future  is  to  be  considered,  not  necessarily  as  the 
measure  of  value,  but  to  the  full  extent  that  the 
prospect  of  demand  for  such  use  affects  the  market 
value  while  the  property  was  privately  held. 

Mississij^pi  Boom  Co.  vs.  Patterson, 
98  U.  S.  403. 

Olson  vs.  U.  S., 
54  S.  Ct.  708. 

U.  S.  vs.  Powelson, 
63  S.  Ct.  1047. 

Given :     / 

Refused : 

Given  as  Modified: 

Plaintiff's  Requested  Instruction  No.  3B 

Elements  affecting  value  that  depend  upon  events 
or  combinations  of  occurrences  which,  while  within 
the  realm  of  possibility,  are  not  fairly  shown  to  be 
reasonably  probable,  should  be  excluded  from  your 
consideration,  for  that  would  be  to  allow  mere 
speculation  and  conjecture  to  become  a  guide  for 
the  ascertainment  of  value. 

Olson  vs.  United  States, 
292  U.  S.  246,  257. 

Given :     y/ 

Refused : 

Given  as  Modified : 
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Defendants'  Instruction  No.  4 

It  is  first  claimed  by  Messrs.  Roach  and  Baker 
that  the  highest  and  most  j^rofitable  use  for  which 
their  property,  to  wit,  132.4  acres,  was  adaptable 
and  needed  on  March  11,  1957,  was  for  the  use  of 
a  residential  subdivision  on  the  rear  acreage  and 
for  commercial  purposes  on  the  Glendale  Avenue 
frontage.  On  the  other  hand,  the  Government  claims 
that  the  highest  and  most  profitable  use  to  which 
this  land  could  have  been  put  on  March  11,  1957, 
was  for  farming  purposes  and  uses. 

The  defendants.  Roach  and  Baker,  have  countered 
with  the  argument  that  if  the  Government's  farm 
usage  theory  is  the  correct  one  on  that  issue,  the 
taking  of  their  132.4  acres  not  only  deprives  them 
of  that  portion  of  their  farm,  but  also  damages  the 
remainder  of  their  farm.  In  other  words,  under  the 
Government's  farm  usage  theory,  the  defendants 
are  claiming  what  is  called  severance  damages. 

Given : 
Refused :     / 
Given  as  Modified: 

Defendants'  Instruction  No.  6 

You  must  first  find  the  fair  and  reasonable  market 
value  of  their  entire  holdings.  You  then  must  find 
the  fair  and  reasonable  market  value  of  the  re- 
mainder of  the  land  that  was  left  to  the  defendants 
immediately  after  the  taking.  The  difference  between 
the  two  figures  will  be  the  amount  that  they  should 
recover. 
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Given : 
Refused :     / 
Given  as  Modified: 

Plaintiff's  Requested  Instruction  No.  4 

In  this  case,  where  an  entire  tract  has  been  used 
and  treated  as  an  entity,  it  should  be  so  treated  in 
determining  market  value. 

United  States  vs.  Miller,  supra 

As  I  stated  before,  Track  H-801  is  a  part  of  the 
farm  unit  o^^^led  by  the  defendants.  It  is  a  rule  of 
law  that,  in  the  condemnation  of  a  part  of  a  tract 
owned  by  the  defendants,  just  compensation  is  the 
market  value  of  the  entire  tract  before  the  taking, 
minus  the  market  value  of  the  remaining  tract 
after  the  taking  of  Tract  H-801  on  March  11,  1957. 
The  answer  will  be  just  compensation,  or  market 
value  of  the  tract  taken  by  the  government,  plus 
severance  damage  to  the  remaining  tract,  if  any. 
This  is  commonly  referred  to  as  the  "Before  and 
After  Rule." 

United  States  vs.  Honolulu  Plantation  Co., 
182  F.  2,  172,  175  (C.A.  9th,  1950). 

Severance  damage  is  more  easily  described  than 
defined.  For  example,  as  in  the  case  where  only  a  part 
of  a  tract  is  taken  from  the  owners,  the  o\\Tiers' 
just  compensation  includes  any  element  of  market 
value  arising  out  of  the  relationship  of  the  part  of 
the  tract  taken  to  the  entire  tract.  The  injury  to  this 
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relationship  and  element  of  market  value  is  often 
spoken  of  as  severance  damage. 

United  States  vs.  Miller. 

Given :     / 

Refused : 

Given  as  Modified : 

Plaintiff's  Requested  Instruction  No.  5 

The  test  of  whether  or  not  severance  damage 
exists  in  the  taking  is  the  existence  of  loss  or  im- 
pairment in  the  market  value  of  the  remaining  land 
after  the  taking  which  can  be  directly  attributed  to 
the  taking. 

United  States  vs.  11  Acres, 

54  F.  Supp.  89,  (E.D.  N.Y.,  1944). 

Given :     / 

Refused : 

Given  as  Modified: 

Plaintiff's  Requested  Instruction  No.  6B 

In  applying  the  ' 'market  value"  standard  no  ac- 
count is  to  be  given  to  values  or  necessities  peculiar 
to  the  Defendant  or  the  Government,  but  considera- 
tion should  be  given  only  to  such  matters  as  would 
affect  the  ordinary  willing  buyer  and  seller  in 
negotiating  a  fair  price.  To  reach  this  result,  the 
jury  may  consider  all  matters  which  would  naturally 
influence  agreement  upon  a  price  by  sellers  and 
buyers  willing  but  not  compelled  to  bargain.  Ob- 
viously, the  uses  to  which  the  property  may  be  put 
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vitally  affect  its  value.  But  "use"  in  this  sense 
does  not  mean  mere  physical  adaptability.  It  is  use 
adaptability  which  concerns  us.  Since  value  is  to  be 
determined  as  of  the  time  of  taking,  it  is  use 
adaptability  apparent  at  that  time.  Since  market 
value  is  the  standard  sought,  it  is  use  adaptability 
which  would  affect  market  value  at  the  time  of 
taking — that  is,  which  would  influence  a  seller  and 
a  buyer  in  arriving  at  a  fair  price  then.  The  above 
considerations  limit  the  uses  which  may  be  shown. 

Olson  vs.  United  States, 
67  F.  2d  24   (affirmed  U.   S.   S.   Ct.   292 
U.  S.  246). 
Given :    / 
Refused : 
Given  as  Modified: 

Plaintiff's  Requested  Instruction  No.  7 

Comparable  sales,  at  arms  length,  in  the  open 
market  of  real  property,  often  referred  to  as  similar 
sales,  that  occurred  before  the  date  of  taking,  are 
the  best  evidence  of  market  value. 

Welch  vs.  Tennessee  Valley  Authority, 
108  F.  2,  95,  101  (C.A.  6,  1939),  Cert.  Den. 
309  U.  S.  688. 

United  States  vs.  Honolulu  Plantation  Co., 

182  F.  2,  172,  176  (C.A.  9,  1950), 

Kinter  vs.  United  States, 

156  F.  2,  5,  7  (C.A.  3,  1946). 
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Given : 
Refused :     / 
Given  as  Modified : 

Plaintiff's  Requested  Instruction  No.  8 

The  Defendants  and  not  the  Government  have 
the  burden  of  establishing  upon  fair  preponderance 
of  all  the  evidence  in  the  case  the  market  value  of 
the  lands  taken.  By  a  fair  preponderance  of  the  evi- 
dence is  not  necessarily  meant  the  greater  in  num- 
ber of  witnesses,  but  the  greater  evidence  in  weight 
and  credibility,  and  considering  all  the  evidence  in 
the  case,  the  evidence  that  tends  to  establish  a  given 
fact  outweighs  the  evidence  to  the  contrary.  If, 
after  considering  all  the  evidence  in  the  case,  you 
find  that  the  evidence  upon  any  question  is  evenly 
balanced,  you  shall  answer  such  question  against  the 
Defendants  who  have  the  burden  of  that  issue,  for 
in  such  a  case  there  would  be  no  preponderance  in 
favor  of  such  proposition. 

United  States  ex  rel.  T.V.A.  vs.  Powelson, 
319  U.  S.  266  at  273,  274. 

Ralph  vs.  Hazen, 
93  F.  2d,  68  at  70. 

State  vs.  Sawyer, 
Cir.  Ct.  Marion  Co.,  Indiana,  No.  40958. 

Given :     / 

Refused : 

Given  as  Modified : 
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Plaintiff's  Requested  Instruction  No.  9 

You  are  instructed  that  the  burden  of  proving  the 
highest  and  best  use  of  the  property  contended  by 
the  defendant  landowners,  as  well  as  the  burden  of 
proving  the  fair  market  value  of  Tract  No.  H-801, 
rests  with  the  defendant  land  owners  whose  property 
is  taken  and  not  upon  the  Government.  Severance 
damage  defined  earlier  in  these  instructions  must 
also  be  proven  by  a  preponderance  of  the  evidence 
by  the  defendant  landowners. 

United  States  vs.  70.39  Acres  of  Land, 
164  F.  Supp.  451  at  476   (U.S.D.C.  S.D. 
Cal.,  1958). 

Given :     / 

Refused : 

Given  as  Modified : 

Plaintiff's  Requested  Instruction  No.  10 

A  number  of  witnesses  have  testified  as  to  their 
opinions  of  the  value  of  the  properties  under  con- 
sideration. In  connection  with  the  opinion  evidence 
in  general  that  has  been  produced  in  this  case,  the 
Court  instructs  you  that  opinion  evidence  is  not  a 
statement  of  fact,  but  is  a  mere  statement  of  the 
witness'  opinion.  It  is  your  duty  to  determine 
whether  such  opinions  are  correct  or  erroneous,  and 
in  arriving  at  your  conclusion  you  should  consider 
the  grounds  upon  which  the  witnesses  based  their 
opinions,  their  experience  and  knowledge  of  the 
matters  about  which  they  testified,  the  evidence  in 
the  case,  and  reasonableness  or  unreasonableness  of 
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their  opinions  as  viewed  in  the  light  of  their  knowl- 
edge and  experience,  using  in  this  connection  your 
own  common  sense,  knowledge,  and  experience. 

You  are  the  sole  judges  of  the  credibility  of  the 
witness  and  of  the  weight  that  should  be  given  to 
their  testimony,  including  the  testimony  of  the 
opinion  witnesses.  With  that  the  Court  has  nothing 
to  do.  It  is  the  province  of  the  Court  to  declare  to 
you  the  law  applicable  to  any  phase  of  the  testi- 
mony, and  it  is  your  duty  to  apply  that  law  to  the 
testimony  and  to  return  a  verdict,  in  connection  with 
the  tract  of  land,  in  accordance  with  both  the  law 
and  the  evidence. 

You  are  to  judge  the  evidence  of  each  witness  by 
the  reasonableness  or  unreasonableness  of  his  testi- 
mony; the  means  of  knowing  that  about  which  he 
testifies ;  the  manner  and  deportment  of  the  witness 
while  testifying ;  his  interest,  if  any  he  has ;  his  bias 
or  prejudice,  if  any  he  manifests;  and  give  all  the 
testimony  the  weight  it  should  have  in  reaching  a 
conclusion  as  to  what  is  the  truth  of  the  case. 

In  passing  upon  the  testimony  in  the  case  you  are 
to  exercise  your  common  sense,  your  reason  and 
your  judgment  in  the  light  of  your  experience  in 
life,  and  your  observation  of  the  conduct  of  people, 
and  ascertain  from  the  whole  testimony  what  the 
truth  is,  and  base  your  verdict  upon  that. 

10  F.R.D.  293,  319. 

Given :     / 

Refused : 

Given  as  Modified: 
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Plaintiff's  Requested  Instruction  No.  11 

With  regard  to  the  view  that  you  took  of  Tract 
H-801,  Friday  afternoon,  you  are  directed  to  remove 
from  your  consideration  of  Market  Value  the  fact 
that  the  Government  is  presently  making  use  of  the 
condemned  tract  of  land.  You  are  to  valuate  the 
farm  in  the  condition  that  it  was  in  on  March  11, 
1957.  The  testimony  of  the  Government's  and  De- 
fendants' witnesses  will  be  helpful  to  you  in  recreat- 
ing the  condition  of  said  tract  at  that  time. 

You  are  further  instructed  that  the  Defendants 
are  not  entitled  to  compensation  for  loss  of  any 
future  gain  they  might  have  hoped  to  realize  from 
the  tract  over  and  above  its  fair  market  value.  This 
is  true  also  with  respect  to  the  Government.  You 
are  not  to  consider  any  personal  loss  or  gain  to 
either  party.  Market  value  of  the  property  on  the 
date  of  taking  is  the  only  problem  under  considera- 
tion. 

Seaboard  Air  Line  Co.  vs.  United  States, 
275  F.  77   (E.D.  S.C.,  1921)   affirmed  261 
U.  S.  299  (1923). 
Given : 
Refused : 
Given  as  Modified:    / 

[Endorsed] :    Filed  November  25,  1958. 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  that 
the  fair  market  value  of  the  Baker  and  Roach  land, 
Tract  No.  H-801,  as  of  March  11,  1957,  is 
$165,500.00. 

/s/  CHARLES  A.  BECKER, 
Foreman. 

[Endorsed]:    Filed  November  25,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 
(Rule  59,  Federal  Rules   of  Civil  Procedure,  28 

U.S.C.) 

Plaintiff  in  the  above-entitled  action  moves  the 
Court  for  an  order  setting  aside  the  verdict  entered 
in  this  action  on  November  25,  1958,  as  just  compen- 
sation for  the  taking  by  the  Plaintiff  of  Tract  No. 
H-801,  and  granting  a  new  trial  upon  the  following 
grounds : 

1.  The  Court  erred  in  refusing  to  grant  Plain- 
tiff's requested  instruction  7  and  the  first  paragraph 
of  Plaintiff's  requested  instruction  11. 

2.  The  verdict  of  the  jury  was  contrary  to  law. 
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3.  The  verdict  of  the  jury  on  the  issue  of  just 
compensation  is  excessive  and  directly  results  from 
the  testimony  by  Defendants'  expert  witnesses  whose 
methods  and  procedures  are  contrary  to  federal 
condemnation  law. 

4.  The  verdict  of  the  jury  was  excessive  for  the 
reason  that  the  instructions  given  the  jury  failed 
completely  to  advise  them  of  the  nature,  weight  and 
character  of  comparable  sales. 

5.  The  verdict  of  the  jury  was  excessive  for  the 
reason  that  the  Court  failed  to  instruct  the  jury  in 
other  legally  acceptable  methods  of  appraisal  if  they 
found  as  a  fact  that  there  were  no  comparable 
sales. 

6.  The  verdict  is  contrary  to  the  evidence. 

7.  The  Court  erred  in  denying  Plaintiff's  Motion 
to  direct  a  verdict  in  its  favor  at  the  close  of  all 
evidence. 

This  Motion  is  based  upon  the  Memorandum  at- 
tached hereto. 

JACK  D.  H.  HAYS, 

United  States  Attorney; 

/s/  WILLIAM  E.  EUBANK, 

Assistant  U.  S.  Attorney. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  December  5,  1958. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ENTRY  OF  MONDAY, 
DECEMBER  15,  1958 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

Plaintiff's  Motion  for  New  Trial  is  called  for 
hearing  this  day.  Wm.  Eubank,  Esq.,  Assistant 
United  States  Attorney,  appears  for  the  Government. 
Paul  La  Prade,  Esq.,  appears  for  the  defendants 
Arthur  E.  and  Doris  M.  Baker  and  John  L.  and 
Bettie  Jo  Roach.  Said  Motion  is  argued  by  respec- 
tive counsel. 

It  Is  Ordered  that  said  Motion  for  New  Trial  is 
denied. 


In  the  United  States  District  Court 

for  the  District  of  Arizona 

No.  Civ.  2597— Phx. 

UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

217.99  ACRES  OF  LAND,  More  or  Less,  Situate  in 
the  County  of  Maricopa,  State  of  Arizona; 
ARTHUR  E.  BAKER,  et  al.,  and  UNKNOWN 

OWNERS, 

Defendants. 

FINAL  JUDGMENT 

(Tract  No.  H-801) 

This  matter  coming  on  regularly  for  trial  before 
this  Court  sitting  with  a  jury  on  November  19, 
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1958,  to  determine  the  just  compensation  due  the 
former  owners  of  Tract  No.  H-801,  for  the  taking 
of  the  fee  simple  estate  in  said  tract  of  land, 
described  hereinafter,  and  the  United  States  of 
America  appearing-  by  William  E.  Eubank,  As- 
sistant United  States  Attorney,  District  of  Arizona, 
and  the  Defendants  Arthur  E.  Baker,  Doris  M. 
Baker,  husband  and  wife,  and  John  L.  Roach  and 
Bettie  Jo  Roach,  husband  and  wife,  appearing-  per- 
sonally and  by  Louis  B.  Whitney  and  Paul  W.  La 
Prade,  and  no  other  persons  appearing;  and  at  the 
trial  evidence,  both  oral  and  written,  having  been 
introduced  on  behalf  of  both  parties  for  considera- 
tion by  the  Court  and  jury;  and  the  jury  after  hav- 
ing been  instructed  in  the  applicable  law  by  the 
Court;  and  after  having  given  due  consideration  to 
the  evidence  returned  a  written  verdict  into  open 
Court  setting  the  just  compensation  due  Defend- 
ants for  all  interests  taken  and  destroyed  by  this 
condemnation  action;  and  the  Court  having  been 
fully  advised  in  the  premises. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  as  follows : 

1.  The  Plaintiff  has  the  right  to  condemn  the 
real  property  described  in  paragraph  2,  herein,  for 
the  public  use  stated  in  the  Declaration  of  Taking 
filed  herein  on  March  11,  1957. 

2.  The  fee  simple  absolute  estate  in  Tract  No. 
H-801,  hereafter  described,  subject,  however,  to 
existing  easements  for  public  roads  and  highways, 
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public  utilities,  railroads  and  pipelines,  is  vested 
in  the  United  States  of  America  as  of  March  11, 
1957,  to  wit: 

Two  parcels  of  land  in  the  County  of  Mari- 
copa, State  of  Arizona,  described  as  follows: 

Parcel  1:  The  Southeast  14  of  Section  3, 
Township  2  North,  Range  1  West,  Gila  and  Salt 
River  Meridian,  Except  the  East  442.00  feet 
thereof. 

Parcel  2:  The  North  100  feet  of  the  East 
442.00  feet  of  said  Southeast  14  of  Section  3. 

Containing  132.40  acres,  more  or  less,  in- 
cluding 1.72  acres,  more  or  less,  in  roads. 

3.  Arthur  E.  and  Doris  M.  Baker,  husband  and 
wife,  and  John  L.  and  Bettie  Jo  Roach,  husband 
and  wife,  are  the  former  owners  of  Tract  No.  H-801, 
taken  by  this  condemnation,  and  as  such  are  en- 
titled to  the  just  compensation  awarded  for  the 
taking  of  the  land  by  the  Plaintiif  in  the  sum 
hereafter  set  out. 

4.  The  just  compensation  due  the  former  owners, 
set  out  in  paragraph  3,  heretofore,  from  the  Plain- 
tiff for  the  taking  of  the  land,  described  in  para- 
graph 2,  heretofore,  is  One  Hundred  Sixty-five 
Thousand  Five  Hundred  and  no/100  ($165,500.00) 
Dollars;  toward  payment  of  this  compensation  the 
Plaintiff  has  heretofore  deposited  Eighty-seven 
Thousand  and  no/100  ($87,000.00)  Dollars  in  the 
Registry  of  this  Court  as  estimated  just  compensa- 
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tion  for  the  taking  of  Tract  No.  H-801  with  the 
filing-  of  the  Declaration  of  Taking,  of  which  sum 
Defendants  have  withdrawn  Seventy-eight  Thousand 
Three  Hundred  and  no/100  ($78,300.00)  Dollars 
from  the  Registry  of  the  Court  on  April  30,  1957; 
consequently.  Plaintiff  must  deposit  in  the  Registry 
a  deficiency  sum  in  the  amount  of  Seventy-eight 
Thousand  Five  Hundred  and  no/100  ($78,500.00) 
Dollars  for  the  Defendants. 

5.  In  addition  to  the  just  comx)ensation  awarded 
Defendants  in  paragraph  numbered  4,  heretofore, 
the  Plaintiff  shall  pay  the  Defendants  interest  at  the 
rate  of  six  (6)  per  cent  per  annum  on  the  principal 
deficiency  sum  of  Seventy-eight  Thousand  Five 
Hundred  and  no/100  ($78,500.00)  from  March  11, 
1957,  until  the  date  that  such  deficiency  sum  is  de- 
posited into  the  Registry  of  this  Court,  at  which 
time  interests  shall  cease  entirely. 

6.  The  Clerk  of  Court  is  directed  to  pay  out  of 
the  Registry  of  this  Court'  the  amounts  adjudged 
herein  as  just  compensation  and  interest  as  specifi- 
cally set  forth  in  paragraphs  numbered  4  and  5, 
heretofore,  when  such  sums  have  been  deposited 
therein  to  the  account  of  Tract  No.  H-801,  by  mak- 
ing his  Registry  check  payable  to  Arthur  E.  and 
Doris  M.  Baker,  and  John  L.  and  Bettie  Jo  Roach, 
and  delivering  said  check  by  placing  it  in  the 
United  States  Mails  addressed  to  Messrs,  Whitney  & 
LaPrade,  Attention:  Paul  W.  LaPrade,  Attorneys 
at  Law,  810  Luhrs  Tower,  Phoenix,  Arizona. 
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7.  No  other  person,  real  or  artificial,  is  entitled 
to  just  compensation  for  the  taking,  by  the  Plaintiff, 
of  the  real  property  described  hertofore  as  Tract 
No.  H-801. 

8.  There  are  no  legal  interests  in  land,  other 
than  those  heretofore  enumerated,  requiring  pay- 
ment by  the  Plaintiff  of  just  compensation  for  the 
taking  of  the  fee  simple  absolute  estate  in  the  land 
condemned,  and  the  just  compensation  awarded  in 
paragraph  numbered  4,  heretofore,  is  the  just  com- 
pensation for  all  property  rights  taken  or  destroyed 
by  this  taking. 

Dated  this  2nd  day  of  January,  1959. 

/s/  DAVID  W.  LING, 
Judge,  United  States  District  Court  for  the  District 
of  Arizona. 

Prepared  by:  William  E.  Eubank,  Assistant 
United  States  Attorney.  Reserving,  however,  all 
questions  of  law  and  fact  in  the  event  of  an  appeal. 

Approved  as  to  Form: 

WHITNEY  &  LaPRADE, 

By  /s/  PAUL  W.  LaPRADE, 

Attorneys  for  the  Defendants, 
Baker  and  Roach. 

[Endorsed] :     Filed  and  entered  January  2,  1958. 


32  United  States  of  America  vs. 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  the  United  States 
of  America,  Plaintiff  in  the  above-entitled  action, 
hereby  appeals  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  that  part  of  the 
Judgment  entered  by  this  Court  on  January  2, 
1959,  relating  to  the  determination  of  just  compensa- 
tion for  Tract  No.  H-801. 

Dated  this  6th  day  of  February,  1959. 

JACK  D.  H.  HAYS, 

United  States  Attorney; 

/s/  WILLIAM  E.  EUBANK, 

Assistant  U.  S.  Attorney. 

Affidavit  of  Mail  attached. 
[Endorsed]:    Filed  February  10,  1959. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

No.  Civ-2597— Phx. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

217.99  ACRES  OF  LAND,  et  al.. 

Defendants. 

Before:  Honorable  Dave  W.  Ling,  Judge,  and  a 
Jury. 

TRANSCRIPT  OF  PROCEEDINGS 
November  19,  1958—11:00  o 'Clock  A.M. 

Appearances : 

MR.  JACK  D.  H.  HAYS, 

U.  S.  District  Attorney,  by 
MR.  WILLIAM  E.  EUBANK, 

Asst.  United  States  Attorney, 

Appeared  for  the  Government. 

WHITNEY  &  LaPRADE,  by 
MR.  LOUIS  B.  WHITNEY,  and 
MR.  PAUL  W.  LaPRADE, 

Appeared  for  Defendants  Arthur  E.  Baker 
and  Doris  M.  Baker ;  and  John  L.  Roach 
and  Bettie  Jo  Roach. 
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R.  R.  McGREW 

called  as  a  witness  in  behalf  of  the   Defendants, 
having  been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  Mr.  LaPrade : 

*  *     * 

Q.     What  is  your  occupation? 
A.     I  am  a  Land  Planning  and  Zoning  [7*]  Con- 
sultant. 

*  *     « 

A.  I  was  with  the  City  of  Phoenix  Planning  De- 
partment from  1945  until  1953,  as  a  planning  tech- 
nician. 

And  I  was  with  the  Maricopa  County  Planning 
and  Zoning  Commission  from  1953  until  September, 
1958,  as  Planning  Director. 

Prior  to  that,  I  was  with  the  Allegheny  County 
Planning  Department  for  five  years,  at  Pittsburgh, 
Pennsylvania. 

Q.  In  your  experience  in  the  field  of  land  plan- 
ning, have  you  in  all  and  each  of  the  occupations 
to  which  you  have  testified,  have  j^ou  had  occasion 
to  be  called  upon  to  make  studies  or  determinations 
as  to  the  highest  and  best  use  to  which  any  given 
tracts  of  land  may  be  devoted? 

A.    Yes,  sir. 

Q.  Generally  speaking,  what  are  the  principal 
factors  which  you  must  consider  in  arriving  at  the 
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valuation  and  determination  of  the  highest  and  best 

use  for  land  in  general? 

A.  First  off,  you  have  to  consider  the  conditions 
in  the  immediate  vicinity  or  neighborhood  of  the 
land;  and,  secondly,  the  trends  of  growth  that  are 
taking  place,  or  appear  to  be  taking  place  for  the 
future  development  of  the  whole  area. 

Then  you  have  to  consider  how  your  parcel  of 
land  fits  into  that  future  development,  and  the  ex- 
isting conditions  in  the  area.  [8] 

Q.  Does  the  physical  characteristic  of  the  land 
itself  play  any  part  at  all  ?  That  is,  the  topography, 
I  am  speaking  of. 

A.  It  does  in  determining  how  the  future  use  of 
that  land  should  be  developed,  yes.  I  would  say  yes 
to  your  question. 

Q.  In  your  present  occupation  as  a  land  planner, 
do  you  have  in  Phoenix,  Arizona,  occasion  to  be 
called  upon  to  make  determinations  as  to  the  best 
and  most  expedient  method  of  devoting  given  lands  ? 

A.     Yes,  sir. 

Q.  For  how  long  have  you  been  engaged  in  that 
particular  line  of  work? 

A.     Since  September  of  1957. 

Q.  That  is  while  you  are  self-employed,  you 
mean  ?  A.     Yes. 

Q.  When  you  were  serving  as  Director  of  the 
Planning  Department  of  the  Maricopa  County  Zon- 
ing Commission,  did  you  have  occasion  to  acquaint 
yourself  with  the  general  residential  development 
in  this  vaUey?  A.    Yes,  sir. 
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Q.  Do  you  know  in  which  direction  the  general 
population  movement  is  going? 

A.     I  believe  so. 

Q.     And  what  direction  is  that,  sir"?  [9] 

A.  Actually,  it  is  going  in  all  directions.  It  also 
is  tending  to  follow  your  major  highways  and  ar- 
terials,  but,  generally  speaking,  the  population  in 
this  valley  is  going  principally  north,  east,  and  west. 
But  it  is  also  going  south  to  a  fairly  good  extent. 

Q.  In  this  action,  Mr.  McGrew,  we  are  concerned 
with  what  I  will  refer  to  as  the  Roach-Baker  prop- 
erty, or  otherwise  known  in  the  case  as  Tract  H-801. 

Are  you  familiar  with  that  land  owned  by  the  de- 
fendants ?  A.     Yes. 

Q.     Have  you  been  on  that  land? 

A.     I  have. 

Q.     Have  you  been  in  the  general  vicinity? 

A.     I  have. 

Q.  Have  you  familiarized  yourself  with  the  sur- 
rounding circumstances,  and  which  may  be  a  factor 
in  determining  the  highest  and  best  use  of  that  land 
now,  or  in  March  of  1957?  A.     Yes,  sir. 

Q.  Were  you  acquainted  with  the  general  con- 
ditions in  that  particular  area  at  or  about  March  11, 
1957?  A.     Yes,  sir. 

Q.  Was  that  by  virtue  of  your  experience  as 
Planning  Director  for  Maricopa  County? 

A.     Principally,  yes.  [10] 

*     *     * 

Q.  (By  Mr.  LaPrade) :  Mr.  McGrew,  I  refer 
you  to  Defendants'  Exhibit  A  for  identification,  and 
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ask  you  to  examine  the  document,  and  without  refer- 
ence to  any  particular  item  on  it,  generally  speaking, 
explain  to  the  jury  what  this  document  represents. 

A.  This  document  is  in  two  parts.  No.  1  in  the 
upper  right-hand  corner  is  a  vicinity  map  showing 
the  property,  with  respect  to  the  area,  and  the  gen- 
eral portion  of  the  rest  of  the  map  is  showing  the 
Baker-Roach  property,  and  the  road  system  in  the 
general  area,  and  property  system. 

Q.  I  notice  you  have  filled  in  certain  portions 
in  green  pencil. 

Can  you  tell  the  jury  what  that  represents,  in 
principle  ? 

A.  That  represents  the  Baker-Roach  properties 
at  approximately  March  11,  1953. 

Q.  That  would  be  the  land  which  the  Govern- 
ment has  condemned,  and  in  addition  thereto,  the 
balance  of  the  land*?  [11] 

*     *     * 

Q.  I  notice  that  you  have  embossed  over  a  por- 
tion of  the  green  with,  on  an  angle,  brown  marks. 
Can  you  explain  generally  what  that  represents? 

A.  That  generally  represents  the  portion  of  the 
Baker-Roach  property  under  condemnation,  and  an 
additional  housing  project  to  the  west  of  it,  all  j)art 
of  the  same  project. 

Q.  I  note  in  the  lower  left-hand  corner  on  what 
you  have  designated  as  Litchfield  Road,  which  also 
refers,  by  way  of  reference,  would  be  the 

Mr.  Eubank:     I  object  to  this,  your   Honor,   I 
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know  what  counsel  is  going  to  say,  and  it  is  defi- 
nitely inadmissible.  And  if  he  will  offer  the  thing, 
I  will  make  my  objection  to  the  map. 

The  Court:     I  don't  know  what  he  is  going  to 
say.  [12] 


Q.  (By  Mr.  LaPrade)  :  Mr.  McGrew,  have  you 
made  an  appraisal  of  Tract  H-801,  as  of  March  11, 
1957,  with  respect  to  the  factors  and  influences  in 
that  immediate  vicinity  which  may  or  may  not  affect 
the  use  to  which  the  land  could  have  been  devoted, 
or  the  market  demand  for  any  given  use  which 
existed  ? 

A.     Could  I  have  that  question  repeated,   [13] 

please  1 

*     *     * 

A.     (By  the  witness) :     Yes. 

Q.  (By  Mr.  LaPrade)  :  What  were  the  factors 
which  you  have  considered  in  arriving  at  your 
opinion  ? 

A.  Well,  the  factor  in  the  immediate  vicinity 
that  had  the  greatest  influence  on  my  conclusion  is 
the  Luke  Air  Force  Base  itself,  with  the  large  num- 
ber of  personnel  who  are  employed  there,  live  there, 
or,  rather,  are  employed  there  and  commute  back 
and  forth  to  the  base. 

Of  course,  other  factors  are  the  uses  that  have 
already  moved  into  the  area,  or  are  in  the  process 
of  developing  into  the  area,  such  as  a  trailer  court 


Arthur  E.  Baker,  et  al.  3S) 

(Testimony  of  R.  R.  McGrew.) 

on  Glendale  Avenue,  a  subdivision  to  the  south  that 

has  been  started  and  j^artially  developed. 

Q.     Where  is  that,  sir? 

A.  That  is  immediately  adjacent  to  the  southeast 
corner  of  the  airport. 

Q.  With  reference  to  Defendants'  Exhibit  A  for 
identification,  can  you  orally  designate  where  in  this 
instrument  that  subdivision  appears  *? 

A.  Yes.  It  is  on  the  east  side  of  Litchfield  Road 
at  the  immediate  south  end,  bottom  of  the  map. 

Q.     It  would  be  here? 

A.     South  end  of  Glendale.  [14] 

*     *     * 

Q.  There  have  been  a  lot  of  statements  about 
future  development. 

Isn't  it  the  function  of  the  land  planner  to  take 
the  over-all  look  of  developments  over  the  years? 

A.     That  should  be  one  of  the  big  factors,  yes,  sir. 

Q.  In  other  words,  you  are  mainly,  your  main 
function  is  to  determine  trends  that  are  going  to 
raise  problems  in  the  years  to  come  in  the  area, 
isn't  that  true? 

A.  That  should  have  quite  an  influence  on  a  de- 
termination. 

Q.  And  then  on  that  basis  you  are  able  to  recom- 
mend to  the  Zoning  Commission  that  they  must  take 
certain  steps  in  zoning  certain  areas  of  the  county, 
isn't  that  correct? 

A.  Well,  you  take  other  factors  into  account 
on  your  determinations,  too. 

Q.     In  this  particular  plat  that  you  drew,  does 
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this  item  here  entitled  "Noise  Clearance  Zone"  have 
anything  to  do  with  the  land  use  study  that  you 
made  of  this  area? 

A.     This  map  is  not  a  land  use  map. 

Q.  This  is  the  one  you  identified  as  one  that 
you  drew,  is  that  correct  ?  A.     Yes,  sir. 

Q.  All  right.  Does  this  Noise  Clearance  Zone 
have  anything  to  do  with  your  opinion  on  the  use 
of  this  land  as  of  March  11,  1957?  [17] 

*     *     * 

Q.  This  Noise  Clearance  Zone,  if  you  notice, 
you  have  that  outside  of  the  Baker-Roach  property, 
is  that  correct?  A.     Yes,  sir. 

Q.  What  is  its  relationship  to  this  taking  here, 
Tract  H-801? 

A.  I  assume — do  you  mean  what  was  the  Air 
Force  thinking  when  they  condemned 

Q.  No,  all  we  worry  about  here  today  is  Tract 
H-801,  this  property  here.  What  do  we  care  about 
this  stuff  over  here  ? 

A.  In  my  opinion,  the  fact  that  the  Noise  Clear- 
ance Zone  is  west  of  the  Baker-Roach  property 
would  indicate  it  makes  it  that  much  more  desirable 
for  subdivision,  because  it  is  outside  of  the  noise  area, 
where  the  army  determined  [19]  the  noise  factor 
would  end  with  their  take-offs  and  landings,  and 
circling. 

Q.  So  by  the  fact  that  it  is  outside  of  the  noise 
clearance  area,  that  helps  you  in  deciding  the  use 
of  the  land? 

A.     That  would  make  it  more  desirable  for  resi- 
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dential,  more  so  than  if  it  were  west  of  the  line 

on  that  map.  [20] 

*     *     * 

Q.  Mr.  McGrew,  do  you  know  whether,  from 
your  studies  of  the  situation,  there  is  any  available 
water  supply  on  the  Roach-Baker  land? 

A.  I  understand  there  are  wells  to  the  north, 
and  an  [21]  irrigation  system  that  they  serve. 

Q.  That  they  serve  for  agricultural  purposes. 
Would  that  have  an  effect  on  whether  this,  or  any 
given  land,  the  availability  of  water,  that  is,  would 
that  be  a  factor  as  to  whether  this  land,  or  any  land 
was  suitable  for  residential  purposes? 

A.     It  certainly  would. 

Q.  Did  you  consider  that  in  examining  this  prop- 
erty? 

A.  I  did  to  this  extent,  that  you  simply  can't 
develop  property  for  residential  without  water,  and 
it  makes  it  a  lot  cheaper  for  a  subdivider  to  de- 
velop his  property  if  he  already  has  the  water  there. 

However,  if  the  water  were  not  there,  it  would  be 
possible  to  bring  it  in  from  elsewhere,  and  still  de- 
velop the  property  for  residential. 

Q.  Does  this  property  on  the  southern  line  of 
it,  as  indicated  on  the  map,  front  on  Glendale 
Avenue  ?  A.    Yes. 

Q.  Point  out  to  the  jury  the  Roach-Baker  prop- 
erty as  it  was  March  11,  1957,  their  holdings. 

A.  The  Roach-Baker  property  is  shown  in  the 
yellowish  color  on  this  map,  and  it  goes  south  on 
Glendale  Avenue,  and  goes  north  of  North  Avenue, 
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and  is  on  both  sides  of  Dysart  Road,  and  is  out- 
lined by  the  heavy  black  border.  [22] 


Q.     What  is  this  white  triangular  place? 

A.  That  is  a  parcel  of  land  sold  from  the  Baker- 
Roach  property,  and  is  being  developed  for  school 
purposes. 

Q.     Dysart  School?  A.     Yes. 

Q.  What  function  does  Glendale  Avenue  serve 
in  this  vicinity  ? 

A.  Grlendale  Avenue  feeds  the  bulk  of  the  traffic 
from  Phoenix  and  Glendale  area  to  Luke  Field. 

Q.     Is  Dysart  Road  on  the  section  line?  [23] 

A.     Yes. 

*     *     * 

Q.  As  of  March  11,  1957,  do  you  know  whether 
there  was  any  contemplated  action  in  connection 
with  any  widening  of  Glendale  Avenue  in  that  area  ? 

A.     There  was. 

Q.     By  whom  ?  A.     By  Maricopa  County. 

Q.     What  was  that  contemplated  action? 

A.  They  were  proposing  Glendale  Avenue  with 
a  130-foot  right-of-way. 

Q.  As  of  March  11,  1957,  were  there  any  com- 
mercial activities  in  that  general  area  ? 

A.  Yes,  there  was  a  commercial  activity  at  Glen- 
dale Avenue  and  Litchfield  Road. 

Q.     What  was  that? 

A.     A  tavern  and  bar. 
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Q.     On  which  corner  *?        A.     The  gas  station. 

Q.     How  far  is  that?  [24] 

A.     It  is  within  half  a  mile  of  it. 

Q.  Do  you  know  whether  as  of  March  11,  1957, 
there  had  been  any  specific  action  taken  with  respect 
to  zoning  of  any  of  the  Roach-Baker  land  by  the 
Maricopa  County  Board  of  Supervisors'? 

A.     Yes,  sir. 

Q.     What  was  that,  sir? 

A.  There  was  commercial  zoning  established  on 
both  the  southwest  and  the  northwest  corners  of 
the  intersection  of  Dysart  Road  and  Glendale 
Avenue. 

Q.  On  this  exhibit,  point  out  for  the  jury's  bene- 
fit precisely  where  that  was. 

A.     That  is  two  corners  right  here. 

Q.  The  northwest  corner  of  Northern  and  Dy- 
sart, and  the  southwest  corner  of  Glendale  and 
Dysart  %  A.    Yes. 

Q.     Had  in  fact  that  been  resold? 

A.    Yes. 

Q.     For  what  purpose? 

A.     For  commercial  uses. 

Q.  Was  there  any  zoning  with  respect  to  the 
balance  of  the  lands?  A.     I  believe  not. 

Q.  If  not,  what  would  be  its  general  classifi- 
cations ? 

A.  What  would  be  termed  unclassified,  which 
permits  [25]  residential  uses. 

Q.  With  reference  to  your  general  knowledge 
and  your  experience  in  all  of  the  matters  you  have 
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testified  to  here  today,  have  you  formed  an  opinion 
as  to  the  highest  and  most  profitable  use  to  which 
Tract  H-801  owned  by  the  defendants  Roach  and 
Baker  could  have  been  devoted  or  used  for  as  of 
the  date  March  11,  1957?  A.     Yes,  sir. 

Q.     And  what  is  that  opinion? 

Mr.  Eubank:  I  object  to  that,  your  Honor.  The 
objection  is  on  the  basis  of  relevancy,  that  the  testi- 
mony of  this  witness  has  not  determined  a  market 
as  imderstood  in  Federal  Condemnation  Law,  and 
the  market  value  is  certainly  not  determined  by 
zoning  practices  of  the  Maricopa  County  Zoning- 
Board. 

I  think  it  is  highly  prejudicial,  and  will  definitely 
confuse  the  jury  if  this  man  is  allowed  to  testify  on 
the  basis  of  the  so-called  study,  or  the  background 
material  that  is  set  out  here  as  the  basis  for  his  de- 
cision. 

The  Court :  I  will  let  him  testify.  I  can  take  care 
of  that  by  an  instruction  very  easily. 

Q.  (By  Mr.  LaPrade) :  What  is  your  opinion, 
Mr.  McGrew  ? 

A.  My  opinion  is  that  the  best  use  for  that  prop- 
erty would  be  a  combination  of  residential  and  com- 
mercial uses. 

Q.     Where  would  the  commercial  be  ?  [26] 

A.  The  commercial  would  be  at  least  at  the  cor- 
ner of  Dysart  Road,  both  corners,  or  all  three  cor- 
ners of  the  Baker-Roach  property,  and  possibly 
extending  toward  the  Luke  Field  Base,  over  part  of 
the  property. 
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Q.  And  the  residential  would  be  the  remaining 
land  on  Tract  H-801  ?  A.     That  is  correct. 

Q.  Which  would  be  on  the  north  side  of  Glendale 
Avenue"?  A.     Yes,  sir.  [27] 


LOUIS  J.  COMBS 

called  as  a  witness  in  behalf  of  the  Defendants, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  LaPrade : 

Q.     State  your  name,  sir. 

A.     Captain  Louis  J.  Combs. 

Q.  You  are  a  captain  in  the  United  States  Air 
Force '^  A.     That  is  right. 

Q.     Where  are  you  stationed? 

A.     At  Luke  Air  Force  Base. 

Q.  What  capacity  are  you  serving  in  the  Air 
Force  at  the  present  time  ? 

A.     I  am  the  Information  Services  OflScer. 

Q.  How  long  have  you  been  stationed  at  Luke 
Air  Force  Base?  A.     Since  February,  1957. 

Q.  Are  you  acquainted.  Captain,  with  the  gen- 
eral location  of  the  land  involved  in  this  lawsuit? 

A.     I  am.  [29] 

*     *     * 

Q.  Have  you  made  it  your  business  to  investi- 
gate and  inquire  into  the  total  personnel  stationed 
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at  Luke  Air  Force  Base  approximately  as  of  the 
month  of  March  of  1957 '?  A.     I  have. 

Q.     What  is  that  total  population  ? 


A.  (By  the  Witness)  :  As  of  the  31st  of  March, 
1957,  [30]  the  total  strength  of  the  Base,  officer, 
airmen,  and  civilian  was  4,574  people. 

Q.  (By  Mr.  LaPrade)  :  Do  you  have  the  figures 
as  to  how  many  of  those  4,574  persons  were  not 
living  on  the  air  base? 

A.  Yes,  I  have.  They  were  not  living  on  the  air 
base,  there  were  276  officers,  494  airmen  living  off 
base,  and  the  total  civilian  figure,  1,369. 

Q.  Those  would  be  civilian  personnel  employed 
by  the  Air  Force  and  working  on  the  Base? 

A.     That  is  correct. 

Q.  Do  you  know  of  the  off-base  personnel,  by  that 
I  mean  those  not  living  on  the  base,  how  many  of 
those  were  married,  either  in  numbers  or  percent- 
ages, sir? 

A.  Would  you  repeat  your  question?  The  num- 
ber that  were  not  married,  or  were  married,  off- 
base? 

Q.    Were  married,  sir. 

A.  In  the  case  of  the  airmen,  the  total  number 
that  were  off-base,  494  would  be  married,  living  off- 
base;  in  the  case  of  the  officers  w^ould  be  approxi- 
mately 250  who  are  married  living  off-base. 

Q.  I  missed  one  point.  Captain.  On  the  airmen 
you  said  494  living  off-base?  A.     Right. 


Arthur  E.  Baker,  et  al.  47 

(Testimony  of  Louis  J.  Combs.) 

Q.     Were  those  all  married? 

A.     Right.  They  would  all  be  married.  The  un- 
married [31]  airmen  would  stay  on  the  base. 


Q.  To  sum  it  up,  then,  I  assume  it  is  your  testi- 
mony that  approximately  2,000  persons  were  either 
stationed  or  working  at  the  Base,  but  living  off  the 
base? 

A.  That  is  correct.  It  would  be  2,139  people,  ac- 
cording to  my  figures. 

Q.  Of  your  definite  knowledge,  approximately 
700  were  married?  A.     Yes,  sir. 

Q.  Do  you  know  whether  Luke  Air  Force  Base, 
what  its  status  is  with  respect  to  the  Air  Force 
Program  in  general? 

A.  Luke  Air  Force  Base  became  a  permanent 
Air  Force   Installation   on  the   7th   day  of  April, 

1956.  [32] 

*     *     * 

Q.  On  March  11,  1957,  were  there  any  facilities 
available,  to  your  knowledge,  on  or  about  Luke  Air 
Force  Base,  which  could  have  been  or  were  devoted 
for  the  purpose  of  housing  military  or  civilian 
personnel?  [33] 

A.  As  of  that  date  on  the  base  we  had  space 
for  52  officers  and  their  families,  and  65  airmen 
and  their  families. 

So  far  as  other  facilities,  they  would  be  private 
rentals  in  Litchfield  and  Goodyear,  and  in  Glendale. 
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Q.  Do  you  know  that  the  married  personnel 
living  off  of  the  base  in  fact  were  living  as  far  away 
as  Glendale?  A.     Yes,  sir,  they  were. 

Q.  Do  you  know  whether  any  of  them  were  liv- 
ing as  far  away  as  in  Phoenix? 

A.  I  can 't  say  definitely.  I  can  presume  so,  because 
we  still  have  people  living  as  far  away  as  Phoenix. 

Q.  And  they  must  commute  every  day  to  the 
Base?  A.     That  is  correct. 

Q.  Would  that  be  true  with  respect  to  civilian 
personnel  ?  A.     Correct. 

Q.  Captain,  do  you  know  whether  on  March  11, 
1957,  there  was  a  need  or  a  demand  for  housing  of 
base  personnel  at  Luke  Air  Force  Base? 

A.     There  was.  [34] 


Redirect  Examination 

By  Mr.  LaPrade  : 

*     *     * 

Q.  Do  you  know  how  many  units  are  being  con- 
structed on  this  land? 

A.  I  understand  that  there  are  going  to  be  a 
total  of  some  700  when  they  are  completed. 

Q.  And  when  they  are  completed  and  occupied 
by  base  personnel,  do  you  know  whether  that  will 
accommodate  the  immediate  demand  for  housing? 

A.  I  am  not  in  a  position  to  answer  that  ques- 
tion. I  presume  it  will  to  some  extent.  Whether  it 
will  resolve  the  problem  finally,  I  don't  know. 
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Q.     That  will  certainly  alleviate  the  problem,  will 
it  not?  A.     It  will.  [37] 


J.  LESLIE  HANSEN, 
called  as  a  witness  in  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Eubank: 

*  *     * 

Q.  And  you  are  a  realtor-appraiser,  and  you  re- 
side here  in  Phoenix,  Arizona? 

A.    Yes.  [39] 

*  *     * 

I  then  took  into  consideration  the  sales  of  the 
other  property  that  occurred ;  one  here  at  the  corner 
of  Glendale  Avenue  and  Litchfield  Road 


The  Witness:     This  sale  occurred  in  1953,  [55] 

sir. 

*     *     * 

Mr.  LaPrade :  In  particular,  I  might  add  to  my 
objection  not  only  that  it  is  prejudicial,  it  is  remote 
in  point  of  time,  and  that  from  the  prior  evidence 
in  this  case,  it  was  long  before  Luke  Air  Force 
Base  became  a  permanent  facility. 

The  Court:  That  may  be  a  little  remote.  I  will 
sustain  the  objection. 
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A.  (By  the  Witness)  :  I  took  into  consideration 
all  the  sales  that  occurred  in  the  area  anywhere 
around  in  that  part  of  the  country  that  I  could 
find,  in  the  area  that  I  considered  to  be  associated 
with  the  date,  limited  by  the  fact  that  some  did  not 
occur,  therefore  I  had  to  take  this  one  that  we  are 
discussing  now. 

But  I  found  sales  in  here  west  of  Luke  Field  in 
the  Adaman  Irrigation  District,  oh,  some  15  sales 
or  more,  I  guess. 

I  found  some  sales  in  the  area  east  of  the  subject 
property,  and  I  took  and  looked  at  them  all,  and 
took  into  consideration  what  they  were,  the  types  of 
farm,  [56]  and  the  type  of  operation,  the  water 
conditions  so  far  as  the  subject  sales  of  the  com- 
parable sales  is  concerned,  and  the  subject  property, 
and  considered  the  highest  and  best  use  of  the  sub- 
ject property,  as  to  whether  or  not  it  was  straight 
farm,  whether  there  was  speculative  value,  whether 
there  was  demand  for  this,  or  for  that,  and  as  a 
result  of  that  study  formed  my  opinion  of  the  value 
of  the  farm  before  the  taking. 

Q.  Now,  as  to  the  highest  and  best  use  as  you 
just  defined,  what  is  the  highest  and  best  use'? 

A.  In  my  opinion,  the  highest  and  best  use  of 
the  Baker  farm  is  as  a  farm  with  a  speculative 
value  increase,  because  of  the  speculative  activity 
along  Glendale  Avenue. 

Q.  (By  Mr.  Eubank)  :  There  has  l)een  testi- 
mony this  morning  relating  to  the  residential  possi- 
bility, or  that  tbe  Baker-Roach  farm  has  right  on 
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— well,  at  March  11,  1957,  the  date  of  taking,  that  it 

has  residential   jjossibilities.   Do   you  concur   with 

that? 

A.     No,  I  do  not,  and  I  have  a  reason  for  it. 

Q.     Why  do  you  not? 

A.     I  have  a  reason  for  it. 

Q.     All  right. 

A.     May  I  state  it  on  this  map? 

Q.     Yes. 

A.  A  subdivision  is  located  not  quite,  or  about 
[57]  a  quarter  of  a  mile  south  of  Glendale  Avenue 
on  the  east  side  of  Litchfield  Road. 

It  is  a  244  lot  subdivision  that  extends  in  area 
up  to  this  line,  and  down  to  this  line  and  here,  and 
as  of  March  11,  1957,  there  had  been  less  than  26 
lots  sold,  and  only  five  houses  built. 

Q.    When  was  that  subdivision  opened? 

A.     That  subdivision  was  filed  in  1953. 

Q.  Does  that  aerial  photograph  there  show  the 
extent  of  that  subdivision? 

A.  It  shows  an  outline  of  the  lot,  and  there  is 
no  development  east  of  the  wash  in  this  subdivision. 
Thus  far,  all  activities  have  been  here. 

Mr.  LaPrade:  Pardon  me.  Could  we  have  him 
pencil  it  in  some  way? 

Q.  (By  Mr.  Eubank)  :  Yes,  would  you  take  that 
red  pencil  and  just  circle  that? 

A.     Circle  the  whole  subdivision? 

Q.  Yes,  the  houses  right  there,  just  put  a  circle 
around  it  so  they  can  find  it. 
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A.  You  want  to  show  the  outline  of  the  whole 
subdivision,  the  land  involved  in  the  subdivision  1 

Q.     Yes. 

A.  (Indicating)  :  This  part  is  the  only  part  that 
is  developed.  And  I  took  that  into  [58]  con- 
sideration. 

Q.     Did  you  actually  see  that  subdivision? 

A.    Yes. 

Q.  Were  there  any  improvements  on  it  what- 
soever ? 

A.  Yes,  there  are  five,  or  I  don't  remember 
whether  it  is  five  or  six  houses  that  have  been  built. 

Q.    What  type  of  houses  are  they  ? 

A.     Rather  modest  type  single-family  residences. 

Q.    Are  there  any  roads? 

A.  Yes,  there  are  roads  in  this  part  of  the  sub- 
division. 

Q.     Are  there  any  improved  roads? 

A.     No,  just  surfaced,  gravel  surfaced  roads. 

Q.  Now,  in  your  quest  of  this  highest  and  best 
use,  did  you  talk  to  the  developer  of  that  subdi- 
vision? A.    Yes,  I  did. 

Q.     What  did  he  tell  you  about  it? 

Mr.  LaPrade :  I  object  to  anything  the  developer 
told  him. 

Mr.  Eubank:  This  is  an  expert  witness,  your 
Honor,  on  aj)praisal.  The  hearsay  is  a  necessary 
part  of  their  determining  the  value,  the  market 
value. 

The  Court:     I  think  so.  No  question  about  it. 

The  Witness:     The  subdivider  told  me  about  the 
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history  of  the  subject  land  before  he  bought  it,  how 
long  it  had  been  otfered,  and  how  much  money  he 
paid  down,  and  the  price  he  paid  for  it.  [59] 

Q.  (By  Mr.  Eubank)  :  What  did  he  pay  for  the 
land  itself? 

Mr.  LaPrade:  I  object  to  it,  3'our  Honor,  unless 
we  know  when  it  was. 

The  Court :     Do  you  know  when  it  was  ? 

The  Witness :     I  did,  yes,  sir. 

He  bought  it  in  August  of  1953.  I  have  the  docket 
in  two  deeds. 

Mr.  LaPrade:  I  object  to  that  on  any  basis  for 
admission  in  this  case.  Too  remote  in  point  of  time. 

The  Court:     Objection  overruled. 

The  Witness:  He  bought  the  north  480  feet  of 
the  south  780  feet  of  the  north  half  of  the  southwest 
quarter  of  Section  10,  Township  Two  North,  Range 
One  West,  on  August  20,  1953,  from  Frihoff  N. 
Allen,  that  is  F-r-i-h-o-f-f,  under  Warranty  Deed 
recorded  in  Docket  No.  1396,  page  87,  with  Internal 
Revenue  Stamps  affixed  to  the  Deed  in  the  amount  of 
$6.60. 

Mr.  LaPrade:  Your  Honor,  before  he  goes  any 
further,  may  I  have  a  clarification  of  your  ruling 
on  my  objection'? 

The  Court:  This  has  to  do  with  the  subdivision. 
This  deals  with  this  subdivision.  I  will  hear  what 
he  has  to  say  about  it. 

The  Witness :  The  second  part  of  the  [60]  parcel 
sold  at  the  same  time,  and  was  the  north  half  of 
the  southwest  quartion  of  Section  10,  exce})t  the 
south  780  feet,  sold  by  the  same  seller  on  August 
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20,  1953,  under  Warranty  Deed  recorded  in  Docket 
1396,  page  88,  with  IRS  in  the  amount  of — that  is, 
Internal  Revenue  Stamps,  in  the  amount  of  $6.60 
affixed  to  the  deed. 

Mr.  Joseph  Weber  is  the  purchaser,  and  the  sub- 
division developer  and  operator  as  of  March  11, 
1957,  and  he  told  me  the  price  that  had  been  asked, 
and  the  down  payment  required,  and  that  date  I 
have  here  if  I  am  permitted  to  tell  it. 

The  Court:     Go  ahead. 

The  Witness :  It  sold  for  no  down  payment,  $200 
for  closing  cost,  at  $12,000,  which  is  $198.44  per 
acre. 

Q.  (By  Mr.  Eubank)  :  Now,  in  the  developing, 
did  you  talk  to  him  about  the  development  and  sale 
of  his  subdiAdsion  lots'? 

A.  Yes,  I  did,  and  got  a  record  of  each  lot  sale 
that  has  been  made. 

Q.  What  did  he  tell  you  about  the  development 
of  those,  of  the  subdivision? 

A.  Well,  he  said  that  he  had  sold  a  certain  num- 
ber of  lots,  and  that  there  were  five  or  six  lots  that 
were  sold,  and  there  wasn't  too  much  that  he  could 
say,  because  the  [61]  record  is  all  here,  and  I  had 

the  information. 

*     *     * 

Q.  Now,  did  you  use  the  experience  of  this  resi- 
dential subdivision  in  arriving  at  your  highest  and 
best  use? 

A.  Yes,  sir,  one  of  the  factors  that  I  considered, 
and  I  think  it  is  very  pertinent. 
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Q.  And  what  was  your  opinion  in  regard  to  that 
subdivision "? 

A.  The  history  at  Luke  Field  is  involved  in 
this  process.  Luke  Field  was  activated  during  World 
War  II,  [62]  became  deactivated,  then  again  became 

activated.  [63] 

*     *     * 

Q.  Teii  the  jury  the — tirst,  are  there  any  other 
comparable  sales  that  you  want  to  enlighten  us  on 
right  now  before  we  go  into  the  actual  price? 

A.     You  mean  as  to  the  quotation? 

Q.     Yes. 

A.  In  the  interest  of  brevity,  I  can  say  that  I 
considered,  of  the  comparisons  that  we  found,  which 
were  many,  I  considered  some  seven  or  eight,  in- 
cluding the  one  that  I  am  not  allowed  to  testify  on, 
and  including  the  Luke  Field  homes  subdivision,  and 
considered  the  sale  price  on  those  lots. 

I  considered  the  sale  of  the  tracts  of  land  in- 
volved in  the  Goodyear  Development  that  I  did,  and 
being  acquainted  with  the  history  of  them  back  in 
1954,  because  of  having  made  previous  appraisals 
in  that  area,  and  knowing  what  the  prices,  the  sale 
prices  were  in  1953  and  1954,  and  then  finding  what 
they  were  in  1955  and  1956,  and  in  one  or  two  in- 
stances in  1957,  I  believe  I  found  that  in  my  opinion 
the  average  value  of  those  farms  in  that  area 

Mr.  LaPrade :     Wait  just  a  moment. 

The  Witness:  I  am  not  going  to  give  you  the 
amount. — Was  a  certain  dollar  amount. 

I  applied  the  same  criteria  as  to  the  desirability 
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of  the  property  with  its  water,  as  compared  with 
the  Adaman  [65]  Water  Irrigation  District,  and 
arrived  at  an  opinion  of  value  of  the  farm  as  a 
farm,  of  the  subject  Baker-Roach  farm,  as  of  March 
11,  1957. 

Q.  (By  Mr.  Eubank)  :  In  other  words,  by  going 
into  these  other  sales,  comparable  or  similar  sales, 
you  were  able  to  arrive  at  this  market  value  figure 
on  the  Roach  property'? 

A.     Yes,  sir,  my  opinion  of  the  market. 

Q.     That  is  correct?  A.    Yes,  sir. 

Q.  Of  all  those  sales,  are  there  any  specific  ones 
that  you  feel  are  very  pertinent  to  our  considera- 
tion, more  so  than  all  the  others  that  you  looked 
into? 

A.    I  would  say  that  the  pattern  of  the  whole 

sets  a  pretty  good  trend,  so  that  with  the  figures 

involved,  the  opinion  of  value  sets  itself  forward 

rather  clearly.  \JoQ'\ 

*     *     * 

The  Witness :  Yes.  That  figure  is  approximately 
$600  an  acre  for  the  farms  in  the  Adaman  Irriga- 
tion District,  with  practically  an  unlimited  amount 
of  water,  an  area  that  has  been  sought  after  by, 
and  invaded  by  the  vegetable  growers  who  have 
pushed  up  the  price  since  the  1953-1954  period. 

Q.  (By  Mr.  Eubank)  :  Now,  do  you  consider 
that  the  lands  within  the  Adaman  Water  District 
are  inferior  or  superior  to  the  subject  property? 

A.  In  my  opinion,  they  are  superior  because  of 
their  water  use,  their  water  situation. 
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Q.  Does  the  Baker-Roach  farm,  to  your  knowl- 
edge, have  an  unlimited  supply  of  water? 

A.  No,  the  Baker-Roach  farm,  as  I  understand 
it,  has  a  limited  supply  of  water. 

Q.  Do  they  have  enough  water  to  engage  in  a  full 
potential  of  agricultural  activity,  according  to  the 
general  experience  in  this  valley? 

A.  Baker-Roach  has  made  very  fine  use  of  the 
water  supplies  that  they  have,  and  the  ditch  ar- 
rangement, cement  [67]  ditches,  and  have  shown 
good  management. 

But  I  believe  that  they,  in  that  80-acre  piece,  it 
is  practically  taken  care  of  by  tail  water,  or  sump 
water  that  is  recirculated. 

But  I  believe  they  lacked  water,  sufficient  water 

to  properly  double-crop  the  farm  in  the  sense  that 

is  typical  in  the  Salt  River  Valley,  with  adequate 

water.  [68] 

*     *     * 

The  Witness:  In  my  opinion,  the  fair  market 
value  of  the  Roach  farm  before  the  taking  was  ap- 
proximately $314,700.  That  is  based  on  a  combina- 
tion of  price  for  the  road  frontage  property,  and  a 
combination  of  price  for  the  stuff  farther  back.  [69] 


Q.  And  the  value  of  the  remainder  after  taking, 
again,  please.  A.     $222,080. 

Q.  Now,  if  you  subtract  the  value  of  the  entire 
farm  before  the  taking  from  the  value  of  the  re- 
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mainder  after  the  taking,  what  figure  do  you  have 

left^^  A.     $92,680.  [70] 


Q.  Does  the  fact  that  there  is  C-1  zoning  in  those 
two  small  pieces  of  land  there  affect  the  market 
value  in  relation  to  the  rest  of  it? 

A.  It  is  part  of  my  opinion  of  the  market  value 
of  the  whole,  as  ascribable  to  this  southern  portion 
of  the  whole  farm. 

Q.     And  you  took  that  into  consideration? 

A.     I  did. 

Q.  And  that  is  why  you  gave  a  greater  incre- 
ment of  value  along  the  Glendale  Avenue  ? 

A.     Yes,  sir.  [72] 


Cross-Examination 

By  Mr.  LaPrade: 

*     *     * 

Q.  Among  them  you  mentioned  the  southeast 
corner  of  Litchfield  Road  and  Glendale  Avenue  pur- 
chased b}^  one  Rubenstein  in  1953  ? 

A.     Yes,  sir. 

Q.  Did  the  per  acre  sale  price  have  any  effect 
on  your  opinion  of  this  market  value,  and  the  use? 

A.     Yes,  it  did. 

Q.  And  did  the  sale  price  of  the  lots  in  the  sub- 
divisions farther  south  on  Litchfield  Road  have  any 
bearing  upon  your  opinion  of  the  market  value? 
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A.     They  sure  did,  yes,  sir. 

Q.  And  that  was  subdivided  and  purchased  back 
in  1953,  [76]  wasn't  it?  A.     That  is  right. 

Q.  Do  you  know  as  a  fact  that  there  is  a  large 
drainage  channel  running  right  through  the  middle 
of  that  subdivided  property? 

A.  Not  through  the  middle,  through  the  west 
part. 

Q.     Anyway,  it  is  on  both  sides  ? 

A.     Yes,  sir. 

Q.  And  they  would  have  to  bridge  over  it  in 
some  fashion?  A.     That  is  correct. 

Q.  And  as  a  matter  of  fact,  you  know  that  that 
subdivision  was  a  proposition  where  you  bought 
your  lot  and  cleared  it,  and  provided  your  own 
financing  ? 

A.  They  attempted  to  sell  lots,  and  they  have, 
and  I  haven't  testified  as  to  the  amount,  but  I  have 
the  amoimt  of  the  sale  price.  I  am  familiar  with  it. 

Q.     That  was  a  general  proposition,  wasn't  it? 

A.    Yes,  sir. 

Q.  It  was  not  a  situation  where  a  landowner 
developed  his  land,  built  model  houses  on  it,  and 
you  walked  in  and  bought  the  house? 

A.     You  mean  FHA? 

Q.  What  we  generally  consider  a  housing 
project. 

A.  At  that  time  it  wouldn't  qualify  for  [77] 
FHA. 
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Q.  Mr.  Hansen,  as  an  appraiser,  wouldn't  you  be 
willing  to  admit  to  the  jury  that  it  would  be  a  ver}' 
pertinent  factor  to  any  willing  buyer  or  investor  to 
determine  first  whether  this  government  facility 
adjacent  to  the  Baker  land  was  going  to  be  a  per- 
manent or  a  temporary  thing? 

A.     I  think  so.  I  agree  with  you. 

Q.  As  a  matter  of  fact,  back  in  1953,  1954,  and 
1955,  it  is  very  doubtful  if  anybody  would  have 
invested  any  great  sum  of  money  on  this,  or  any 
other  land  in  that  immediate  vicinity,  for  housing 
purposes,  unless  he  knew  that  there  was  going  to  be 
an  air  base  there? 

A.  Mr.  Rubenstein  bought  in  1953  for  that  pos- 
sibility. 

Q.     He  bought  it  pretty  cheap,  didn't  he?  [78] 

A.     I  know  how  much  he  paid  for  it. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  when  a 
prospective  purchaser  examines  a  given  piece  of 
land,  and  he  discovers  that  it  is  already  zoned  for 
a  commercial  corner,  that  might  have  a  considerable 
amount  of  weight  with  him  with  respect  to  the 
value  of  the  land?  A.     Yes,  I  think  so. 

Q.  And  particularly  in  this  case  do  you  not  know 
that  in  March  of  1956,  the  defendants  Roach  and 
Baker  had  those  corners  rezoned  commercially  ? 

A.     Yes,  sir,  I  know  that. 

Q.  And  it  is  your  opinion  that  that  has  no  effect 
on  the  market  value  of  this  land  ? 

A.     I  didn't  say  that  it  didn't. 
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Q.     To  wliat  extent  does  it,  in  your  opinion? 

A.  Now  you  are  shooting  questions  and  contra- 
dicting your  own  questions. 

Your  third  question  back  w^as  do  I  think  that  it 
has  a  bearing.  And  I  said  yes.  Now  you  say  do  you 
not  think  it  has  a  bearing,  so  I  am  having  difficulty 
following  you. 

Q.     i  was  referring  to  the  highest  and  best  use. 

A.     Yes,  sir. 

Q.     I  am  now  talking  about  market  value. 

A.     Yes,  sir.  [79] 

Q.  Is  it  your  opinion  that  the  fact  that  the 
corner  had  already  been  rezoned  before  this  gov- 
ernment taking  has  a  definite  effect  on  the  then 
market  value  of  this  land?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  it  is  quite  an  accomplish- 
ment on  any  given  corner  where  you  have  what  we 
call  section  lines? 

A.     That  is  right.  I  took  that  into  consideration. 

Q.  But  you  have  testified  that  the  Roach-Baker 
does  not  have  sufficient  water  to  farm  it  as  it  pos- 
sibly could  best  be  farmed? 

A.     That  is  my  opinion. 

Q.  Do  you  know  that,  sir,  or  are  you  just  think- 
ing it? 

A.  I  know  it  from  the  report  from  the  log  of  the 
Hansen  Pump  Company  for  the  two  wells  on  the 
property,  and  from  what  I  can  gather,  and  that  is 
my  oi3inion  based  on  my  study. 

Q.  And  if  I  told  you  that  the  static  level  of  w^ater 
was  closer  to  the  surface  of  the  Roach-Baker  land 
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than  it  is  out  in  the  Adaman  Water  District,  would 

you  argue  with  me  on  that"? 

A.  The  static  water  level  may  or  may  not  have 
something  to  do  with  it. 

It  will  enter  into  the  cost,  but  I  know  what  [80] 
the  static  water  level  is  on  these  farms  as  of  the 
last  reading  by  the  Hansen  Pump  Company.  I  know 
what  are  the  gallons  per  minute  with  the  present 
horsepower  motor  on  the  one  pump,  and  what  they 
recommend  for  it. 

I  have  those  factors,  and  took  them  into  con- 
sideration. 

Q.  Is  it  not  a  fact,  or  do  you  know  that  now, 
and  at  all  times  with  which  we  are  concerned,  the 
Roach-Baker  farm  has  produced  sufficient  water 
to  farm  every  crop  that  has  been  ever  put  on  if? 

A.     To  double-crop  it? 

Q.  I  am  talking  about  a  full  production  on  that 
farm. 

A.  In  the  sense  of  double-cropping,  such  as  we 
use  in  the  Salt  River  Valley,  is  that  your  statement  ? 

Q.  How  about  cotton  lands  ?  Isn  't  this  farmed  in 
cotton? 

A.     It  has  been  farmed  in  cotton. 

Q.  Do  you  know  whether  it  has  a  cotton  allot- 
ment? 

A.     I  believe  it  has  a  cotton  allotment. 

Q.  And  that  also  would  have  a  considerable  ef- 
fect on  the  value  of  it  as  farming  land,  would  it  not  ? 

A.     Yes,  sir.  [81] 

*     *     * 

Q.     If  it  was  established  by  competent  evidence 
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here  that  there  was  without  any  question  adequate 
water  to  farm  this  land,   would  that   affect  your 
opinion,  sir? 

A.  Yes,  I  think  it  would  affect  my  opinion  of 
the  fair  market  value  of  the  farm  as  a  whole. 

Q.  All  right,  sir.  To  be  specific,  assuming  for 
the  purpose  of  argument A.     Yes,  sir. 

Q.  That  this  farm  has  and  did  then  have  ade- 
quate water  supply. 

A.  For  full  double-cropping,  or  for  full  cotton 
cropping  'i 

Q.     For  any  purpose  you  want. 

A.     Yes,  sir. 

Q.  What  would  its  market  value  before  the  tak- 
ing have  been,  in  your  opinion? 

A.  It  would  have  increased  it  by  approximately 
100  dollars  per  acre,  in  comparison  with  the  other 
farms  sold  in  the  area  with  adequate  water. 

Q.     We  are  talking  about  132.4  acres,  vsir. 

A.  No,  we  are  talking  about  513  acres  or  more, 
or  less,  the  whole  farm. 

Q.  Are  you  able  to  give  me  a  figure  as  to  the 
increase  in  the  difference  between  the  before  and 
after  figure,  based  on  that  method?  [83] 

A.     Yes,  I  think  I  can. 

I  can  give  it  to  you  very  quickly  on  the  before, 
and  I  may  need  a  little  time  on  the  after. 

The  figure  before  taking,  based  on  an  answer 
to  your  question,  would  be  $366,060.  It  increases  it 
$51,300,  assuming  that  there  is  513  acres,  and  as  I 
have  said  before,  there  is  a  little  variance. 
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One  deed  I  think  shows  509.76  on  one  record,  and 
another  shows  513,  or  516,  I  believe  the  deed  showed 
that,  and  the  G.L.O.  measurements  would  indicate 
513. 

And  that  is  not  too  important,  because  it  is  very- 
difficult  to  get  to  a  specific  point  unless  you  have 
an  accurate  survey. 

Your  question,  Mr.  LaPrade,  is  to  find  the  dif- 
ference, that  was  $92,680,  and  what  would  it  be  now 
with  this ' 

Q.     Yes,  sir. 

A.  All  right.  The  figure  would  be  $105,920,  as- 
suming that  there  was  full  and  adequate  water. 

Q.  Mr.  Hansen,  you  stated  that  this,  the  differ- 
ence of  the  before  and  after  method,  referring  now 
back  to  your  $92,680  figure  on  your  original  opinion. 

A.    Yes,  sir. 

Q.  Did  you  include  in  that  any  element  of  sever- 
ance damages  to  the  balance  of  the  farm?  [84] 

A.  I  did  not.  I  considered  it,  but  there  is  no 
severance  damage  on  the  basis  on  which  I  made 
my  valuation. 

Q.  What  in  particular  about  your  means  of  valu- 
ation would  have  eliminated  severance  damages'? 

A.  Well,  you  asked  the  question,  and  here  it 
comes. 

The  farm  has  the  value,  in  my  opinion,  with  the 
water  as  I  understand  it,  of  $500  per  acre  for  the 
whole  farm.  But  because  of  the  zoning  and  the 
speculative  value  of  Glendale  Avenue  frontage,  I 
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feel  that  much  of  the  land  has  a  value  of  $700  an 

acre. 

So  that  by  breaking  it  up  into  the  various  parts, 
40  acres  at  $500,  80  acres  in  the  west  half  of  the 
southwest  quarter  at  $700  per  acre,  in  Section  2 
those  two  were;  and  in  Section  3,  160  acres  in  the 
southeast  quarter  at  $700  per  acre. 

And  in  Section  3  in  the  northeast  quarter,  ap- 
proximately 155.21  acres  at  $500  per  acre,  being 
north  of  the  half-way  line  here;  and  in  Section  10, 
59.40,  part  of  the  northeast  of  the  northeast  at  $700 
per  acre. 

Then  in  Section  34,  the  south  500  feet  of  the 
southwest  of  the  southeast  corner,  at  $500  per  acre. 
I  came  to  this  $314,760  valuation,  which  by  your 
question  is  if  there  were  sufficient  water,  would  be 
the  higher  figure  of  $366,060. 

Now,  under  the  premise  that  I  used,  you  [85] 
cannot  have  a  speculative  value  at  a  higher  value, 
and  still  have  severance  damage,  when  you  enter 
the  farm  into  the  realm  of  speculative  value  as  well 
as  farm  value. 

You  are  sacrificing  farm  value,  you  can't  have 
your  cake  and  eat  it,  and  you  are  sacrificing  farm 
value. 

For  instance,  if  this  was  right  for  subdivision 
work,  and  they  took  the  whole  farm,  the  whole  farm 
would  go  by  the  board,  such  as  has  happened  with 
thousands  of  acres  in  the  Salt  River  Valley. 

When  the  price  of  the  land  reaches  the  proportions 
of  subdivision  land,  it  no  longer  has  value  as  farm 
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land.  You  can't  just  say  we  are  damaged  for  the 
rest  of  it  for  farming,  because  we  have  sold  off 
for  a  speculative  value,  and  on  that  basis  I  don't 
feel  there  is  any  severance  damage  aj^plying  to  the 
remainder  of  the  farm. 

Q.  Do  I  take  it  it  is  your  testimony  that  when 
the  Government  gets  through  taking  this  land,  the 
remainder  of  the  land  is  no  longer  farm  land? 

A.     No,  I  didn't  say  that. 

Q.     Then  that  is  still  farm  land,  isn't  it? 

A.    Yes. 

Q.  As  a  matter  of  fact,  your  whole  theory  is 
predicated  on  farm  values? 

A.     Farm  and  speculative  values. 

Q.  Now,  for  the  purpose  of  describing  to  the 
jury,  am  [86]  I  accurate  when  I  say  that  the  farm 
which  is  left  after  the  taking  is  this  piece  I  am 
designating,  that  is,  the  northeast  quarter  of  the — 
the  north  half  of  the  east  half  of  Section  3,  and  the 
west  half  of  the  west  half  of  Section  2,  and  this 
approximate  56-acre  figure  in  Section  10? 

A.     That  is  correct. 

Q.  So  that  we  now  have  instead  of  one  large 
unified  farming  operation,  we  have  one  tract  of 
land  here,  and  we  have,  to  get  dow^n  to  the  southern 
piece,  you  have  to  go  half  a  mile,  don't  you? 

A.     You  always  had  to  go  that  way,  Mr.   [87] 

LaPrade. 

*     *     * 

Q.     Let  us  talk  about  tail  water  for  a  minute. 
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I  believe  it  was  your  testimony  that  it  was  your 
understanding  that  this  piece  here  that  is  on  the 
east  side  of  Dysart  Road,  which  you  referred  to 
as  approximately  80  acres,  and  for  the  record  may 
I  correct  you,  and  wouldn't  that  be  approximately 
120  acres?  A.     That  may  be. 

Q.  It  w^as  your  testimony  that  it  was  your  under- 
standing that  it  was  j^rimarily  irrigated  from  the 
use  of  tail  water  ?  A.     80  acres  of  that  is. 

Q.  Yes,  that  would  be  more  accurate.  By  way 
of  explanation  for  the  jury,  you  are  saying  that 
the  tail  water  from  the  farming  of  this  piece,  which 
is  the  land  that  is  being  taken,  plus  that  quarter 
section  north  of  it,  probably  is  over  into  a  sump 
which  is  indicated  on  this  photograph,  and  is  again 
pumped  up  on  this  80  acres'? 

A.     That  is  right. 

Q.  In  other  words,  they  pump  the  water  once, 
and  they  use  it,  and  it  flows  by  gravity  into  a  sump, 
and  they  pump  it  out  and  use  it  again? 

A.    Yes. 

Q.     Is  that  what  you  say,  sir?  [88] 

A.  Yes.  Now,  then,  I  also  want  to  point  out  that 
they  now  have  more  water  for  these  lands  than 
they  had  before,  because  this  is  being  taken  out 
of  their  water  supply  and  allows  more  water  for 
these  lands,  and,  strictly  speaking,  I  should  have 
taken  that  into  consideration  in  arriving  at  the  re- 
maining value,  which  I  did  not. 

Q.     Mr.  Hansen,  do  you  know  how  they  get  water 
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onto  this  east  80  acres  now,  or  that  portion  of  it 

which  was  formerly  irrigated  by  tail  water? 

A.     Under  the  new  arrangement? 

Q.     Yes.  A.     No,  I  do  not. 

Q.     Have  you  made  an  effort  to  find  that  out? 

A.  I  understand  that  the  Corps  of  Engineers  is 
doing  something  to  find  out  about  underground 
water,  but  I  don't  know  what  it  is,  as  such. 

Q.  If  they  no  longer  have  the  use  of  their  own 
tail  water  on  the  piece  that  the  Government  is  tak- 
ing, then  they  have  that  much  less  tail  water  going 
into  that  sump,  isn't  that  right? 

A.     That  is  right. 

Q.  True.  They  still  have  the  water  underground 
which  they  haven't  had  to  pump?  A.     Right. 

Q.  Then,  sir,  if  it  took  all  of  the  tail  water  [89] 
that  they  formerly  had  to  irrigate  the  east  80,  and 
now  they  don't  have  that  much  tail  water,  then  they 
would  have  to  pump  more  water  out  of  their  orig- 
inal pumps,  wouldn't  they?  A.     That  is  right. 

Q.  Do  you  know  how  much  an  acre-foot  it  costs 
to  pump  water? 

A.  It  varies  with  the  depth  and  the  type  of 
equipment. 

Q.  Do  you  know  how  much  an  acre-foot  on  the 
average  in  farming  business  it  costs  to  irrigate 
land? 

A.  I  wouldn't  like  to  volunteer  a  statement  on 
it,  because  I  couldn't  answer  it  accurately. 

Q.  Don't  you  think  it  would  have  been  more 
reasonable  for  you  to  have  determined  whether  they 
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were  going  to  have  sufficient  water  to  irrigate  that 

east  80,  in  arriving  at  \'our  after  vahie? 

A.  I  felt  that  they  had  sufficient  water,  l^ecause 
of  the  taking  out  of  the  132  acres. 

Q.     You  see  what  I  am  talking  about? 

A.     Yes,  I  do. 

Q.  They  have  to  pump  it  twice,  in  other  words, 
now,  once  out  of  the  pump  down  into  the  sump,  and 
pump  it  again  up  to  irrigate  it. 

A.  You  mean  that  it  is  now  going  to  cost  them 
less,  is  that  what  you  are  telling  me,  less  to  pump 
it  direct  from  the  well  than  to  pump  it  here?  [90] 

*     *     * 

Q.  I  don't  know,  perhaps  you  didn't  understand 
my  question.  Formerly  they  pumped  water,  and  it 
was  used  on  this  land,  and  then  by  gravity  went 
over  to  the  sump?  A.     Yes. 

Q.     And  they  pumped  it  again  and  used  it  again  ? 

A.     That  is  right,  yes. 

Q.  That  was  the  system.  Now,  if  they  don't  have 
half,  assuming  they  have  now  approximately  half 
as  much  tail  w^ater,  then  there  is  just  about  half 
as  much  water  that  gets  into  the  sump,  isn't  there? 

Do  you  know  whether  that  happens  to  be  enough 
water  to  irrigate  that  80  acres? 

A.     I  would  doubt  that  it  would  be.  I  don't  know. 

Q.  If  it  is  a  fact,  and  I  proved  that  it  wasn't 
near  enough,  and  they  didn't  have  enough  water 
in  the  sump  to  irrigate  that  80,  the  only  solution 
would  be  to  pump  additional   [91]  water  directly 
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from  their  pumps  on  the  north  end  of  the  farm 
directly  into  the  sump,  and  then  pump  it  again  in 
order  to [92] 

*       -x-       * 

Q.  And  in  examining  the  land,  and  in  making  a 
determination  as  to  the  market  value  of  the  balance 
of  this  farm  after  the  taking,  I  can  assume,  then, 
that  you  did  not  make  a  thorough  investigation  as 
to  the  irrigation  set-up  that  the  farmers  would 
then  be  faced  with"? 

A.  I  gave  consideration  to  the  irrigation  factors, 
and  in  my  opinion  had  determined  that  they  would 
have  sufficient  water. 

As  to  the  additional  cost  for  the  pumping  that 
they  save  now  by  their  excellent  management,  I 
didn't  consider  it  in  dollars  and  cents,  but  only  in 
the  general  comparison  with  the  farming  situation 
in  which  water  is  either  pumped  or  furnished. 

Q.  Sir,  in  determining  the  market  value  of  a 
given  [95]  farm,  would  it  not  be  of  interest  to  a 
prospective  purchaser  to  determine  the  particular 
fertility  of  the  soil  involved,  and  the  prior  record 
of  production  on  that  particular  farm? 

A.    Yes. 

■X-  *  * 

Q.  Are  you  familiar  with  the  usual  or  ordinary 
production  on  a  cotton  farm  in  this  valley  f 

A.     I  think  I  am. 

Q.  Would  you  consider  in  excess  of  three  bales 
an  acre  an  average  per  year  very  good  or  very  bad  ? 
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A.  I  would  think  it  was  almost  to  the  point  of 
bragging. 

Q.  And  if  I  were  to  show  you  the  gin  receipts 
from  the  J.  G.  Boswell  Company,  showing  that  over 
a  three  year  period  this  ranch  exceeded  in  excess 
of  over  three  bales  per  acre  on  their  base  cotton  al- 
lotment, w^ould  you  be  satisfied  that  this  was  a 
pretty  good  farm  *? 

A.  I  would  want  to  know  more  of  the  details, 
Mr.  LaPrade. 

I  would  want  to  know  whether  they  skip  rowed, 
and  what  they  considered  for  their  acreage,  and  all 
the  factors  that  went  into  this.  [96] 

*     *     * 

Q.  (By  Mr.  LaPrade)  :  You  have  testified  that 
the  market  value  of  the  remainder  of  this  ranch, 
and  as  we  observe  from  the  aerial  map,  you  now 
have  left  a  piece  of  land  approximately  56  or  60 
acres  on  the  south  side  of  [97]  Glendale  Avenue, 
and  you  have  approximately  120  acres  on  the  east 
side  of  Dj^sart,  north  of  Glendale,  and  then  half 
a  mile  up  we  have  approximately  another  quarter 
section  of  land,  roughly. 

Wouldn't  you  call  that  a  three-piece  disconnected 
faiTu'? 

A.  In  the  sense  that  you  are  referring  to  it,  I 
will  agree  with  you  that  it  is  not  a  contiguous  op- 
eration. But  it  is  reasonably  contiguous,  and  the 
operation  of  this  farm,  and  this  farm,  and  this  piece 
of  land,  and  this  piece  of  land  present  no  difficul- 
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ties  as  compared  with  the  previous  operation,   so 

far  as  efficiency  is  concerned. 

It  is  true  that  when  you  are  working-  this  piece 
and  had  equipment  left  here,  they  wouldn't  have 
to  move  it  far  to  operate  this  farm. 

Conversely,  they  w^on't  have  to  move  it  far  when 
they  take  it  from  here  to  here.  I  think  the  farm  is 
reasonably  efficient  in  operation,  even  though  it  is 
divided  as  it  is,  but  it  is  so  connected ;  as  contrasted 
to  a  farm  that  might  be  separated  by  half  a  mile 
of  going  in  a  circuitous  route  and  roads  to  get 
around,  this  is  practically  direct  access. 

Q.  Do  you  know  anything  about  crop  dusting  on 
a  farm?  A.     Not  a  great  deal. 

Q.  Are  you  familiar  with  the  types  of  poisons 
that  [98]  are  used  by  farming  agents  in  this  Val- 
ley in  the  crop  dusting  of  cotton  crops? 

A.  I  have  some  knowledge  of  it,  but  not  intimate 
knowledge. 

Q.  You  know  it  is  of  a  dangerous  nature,  and 
must  be  carefully  handled,  don't  you? 

A.  I  believe  that  is  the  fact.  I  read  a  recent 
statement  to  the  effect  that  the  most  deadly  one 
under  proper  conditions  is  safe,  but  under  improper 
conditions  is  not. 

Q.  You  have  heard  testimony  where  a  Capehart 
Housing  Project  is  being  constructed  on  the  land 
contemplated  being  taken  from  the  land  of  Roach 
and  Baker,  of  approximately,  I  think  the  testimony 
is,  seven  or  eight  hundred  thousand.  I  am  not  sure 
what  the  testimony  was  now  in  that  respect. 
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Did  you  take  into  consideration  in  arriving  at 
your  after  value  that  there  was  {?oing  to  be  a  hous- 
ing- project  in  the  middle  of  this  farm,  and  that  it 
nii^ht  have  some  effect  on  whether  or  not  the 
farmer  could  thereafter  crop  dust  his  farm? 

A.  Yes,  I  considered  it  and  thought  about  it, 
and  couldn't  arrive  at  an  opinion  about  it. 

Q.  So  you  have  eliminated  that  element  entirely 
in  arriving  at  your  figure? 

A.  No.  Because  there  are  so  many  ways  of  dust- 
ing, or  so  many  ways  of  killing  bugs,  and  certainly 
the  lowest  [99]  price  is  the  matter  of  crop  dusting 
by  air,  and  I  think  there  are  so  many  elements  that 
go  into  the  crop  dusting  of  this  particular  farm, 
with  the  close  proximity  of  Luke  Field,  that 
whether  or  not  this  was  taken,  or  whether  it  would 
stay  was  a  matter  of  conjecture,  and  I  didn't  go 
into  that  too  deeply. 

Q.  Do  you  have  any  idea  what  the  ultimate  re- 
sult would  be  when  a  big  gust  of  wind  blew  a  big 
cloud  of  this  poisonous  dust  into  the  middle  of  a 
housing  project? 

A.  I  believe  it  would  be  quite  disastrous,  and 
rather  unpleasant. 

Q.  As  a  matter  of  fact,  they  might  be  there- 
after precluded  from  dusting,  and,  therefore,  per- 
haps precluded  from  farming  their  land? 

A.    Not  from  farming,  but  from  dusting. 

Q.  Do  you  think  a  cotton  gin  would  loan  a 
farmer  money  if  they  thought  he  couldn't  dust  his 
crojj  ? 
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A.  H<?  can  dust  liis  <H>ttoi\  oivp  without  doiug  it 
by  air. 

Q.  Did  you  gv)  luto  iunv  niiuh  nioro  it  would 
oivst  to  do  it  by  ri^  tlmn  it  woulii  oost  l\v  nir? 

A.    No;  I  didn-t, 

Q.  Bid  you  tMnk  that  these  factorjs  1  am  talk- 
ing abi>ut  misiht  be  eonsddered  by  a  pros^i>eetive 
purehaser  in  the  open  market,  as  to  what  the  a  aluo 
of  the  wiuainder  of  the  ranch  [TOO]  would  be? 

A      I  did  not  pTe  any  speeiiie  eonsiderj^tion,  for 

the  reasons  that  I  haxe  previously  stated.  [lOl] 

*    *    ♦ 

i^.  Mv.  Hanson,  rtvforriug:  to  IVlVndants'  Vlx- 
liibit  A  r,.  evidence,  I  will  ask  you  to  note  that  oi\ 
the  left-hand  side  of  this  document  there  is  a  jotttxi 
diagonal  line,  and  above  it  written  in,  "'Noise  Clear- 
ance Zone."' 

Do  you  know  what  that  represents,  sir!   [  •  -] 

A,  I  believe  that  it  represents  the  zone  that  is 
beinir  dedicated,  indicating  that  the  Government 
\!dll  pn>bably  in  the  future  take  land  within  that 
area,  or  buy  it,  so  that  they  ar^  not  bothei^ed  by  the 
noise  clearance, 

Q,  In  other  woi^s,  you  will  note,  sir,  on  the 
left-hand  corner  of  the  entire  tract  which  is  beinir 
constructxHi  on  by  the  Gk>vemment,  including  the 
land  being  taken  froan  these  Defendants,  then?  is  a 
comer  cut  off, 

I>o  you  know  whai  that  would — and  I  point  out 
to  you  jjttst  below^  where  it  is  written  ** noise  clear- 
ance,-* do  you  know  what  that  would  be  for? 
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A.  Do  you  mean  why  the  comer  is  taken  from 
this? 

Q.    Yes. 

A.  I  don't  know,  but  I  presume  it  would  be  to 
keep  it  out  of  the  noise  clearance  zone. 

Q.  I  refer  you  again  to  the  subdivision  which 
you  talked  about  yesterday  as  a  comparable  piece 
of  land  to  the  land  in  question  on  Litchfield  Road, 
and  I  will  ask  you  whether  that  subdivision  is  not 
within  the  noise  clearance  zone  ? 

A.  That  I  can't  tell  you.  I  presume  it  is,  but  I 
can't  tell  you. 

Q.  When  you  used  that  as  a  comparable  sale  in 
arriving  at  your  opinion  of  value  of  the  land  in 
question  in  this  case,  did  you  make  an  effort  to 
determine  whether  that  [103]  subdivision  was 
within  the  noise  zone  ? 

A.  No,  I  did  not,  because  I  didn't  use  it  in  that 
basis.  I  used  it  as  a  basis  of  the  possibility,  or  the 
futility  of  residential  development  in  the  area. 

Q.  Did  you  make  that  same  investigation  with 
regard  to  the  Rubenstein  corner  on  Litchfield  and 
Glendale?  A.     No;  I  did  not. 

Q,  As  a  professional  appraiser,  sir,  would  it  be 
your  opinion  that  the  proximity  of  a  residence  to 
a  noise  zone  created  by  aircraft  wouldn't  be  a  fac- 
tor in  determining  whether  a  person  would  buyf 

A.     Yes. 

Q.  In  detei-mining  in  your  opinion  the  highest 
and  best  use  to  which  the  Defendants'  land  could 
have  been  put,  did  you  make  a  study  of  whether  it 
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was  within  or  without  a  noise  barrier  or  zone  adja- 
cent to  this  air  base? 

A.  No;  I  did  not,  because  it  was  not  a  part  of 
the  consideration  as  to  the  highest  and  best  use  of 
the  land,  in  my  opinion. 

Q.  Do  you  know  whether  the  Defendants'  land, 
tract  H-801,  is  within  or  without  the  noise  clear- 
ance zone  as  created  by  the  Government  f 

A.  As  far  as  I  know,  it  is  without  the  noise 
clearance  zone,  and  I  wouldn't  have  known  about 
the  noise  clearance  zone  except  that  I  have  casually 
seen  some  plats.  [104] 

Q.  These  plats,  engineering  drawings  indicate 
that  there  is  a  noise  clearance  zone? 

A.     That  there  is  to  be  a  noise  clearance  zone. 

Q.  Would  that  be  termed,  for  our  purposes  here, 
a  safety  zone  to  stay  without?  Is  that  how,  in  your 
terms,  you  would  best  describe  that  factor  of  prox- 
imity ? 

A.  It  is  called  a  noise  clearance  zone.  And  be- 
cause it  did  not  enter  into  my  analysis  of  this 
property,  I  did  not  go  into  it. 

Q.  You  also  stated  that  you  used  as  comparable 
values  land  which  is  west  of  Luke  Air  Force  Base  ? 

A.     Yes. 

Q.  How  far  west  is  the  land  you  are  referring 
to,  sir? 

A.  Most  of  them  are  on  the  road  immediately 
west  of  Luke  Field,  one  mile,  or  just  at  the  west 
periphery,  and  one  section  of  land  that  is  a  mile 
farther  west  than  that. 
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Q.     That  was  farm  land,  sir?  A.    Yes,  sir. 

Q.     In  your  opinion?  A.     Yes,  sir. 

Q.  Do  you  know  where  the  entrance  to  Luke 
Air  Force  Base  is? 

A.     As  of  March  11,  1957? 

Q.     Yes.  A.     Yes.   [105] 

Q.  Can  you  designate  for  the  Jury  on  the  map 
to  your  right,  which  is  Government's  Exhibit  1  in 
evidence,  where  that  is  on  the  map? 

A.  This  is  Glendale  Avenue.  The  entrance  is 
here  just  north  of  Glendale  Avenue. 

Q.  Is  there  any  main  entrance  from  the  air  base, 
and  headed  west  to  the  land  you  compared  it  to? 

A.     No. 

Q.  How  would  one  go  from  Glendale,  Arizona, 
to  the  land  you  are  talking  about? 

A.  Glendale  Avenue  is  at  the  north  end  of  Luke 
Field  and  west,  and  then  south. 

Or,  if  you  wanted  to  travel  the  country  road 
west  of  the  first  road  that  has  been  cut  off  now  of 
Luke  Feld,  they  could  go  to  the  second  road,  and 
come  north. 

Q.  Then,  sir,  there  is  no  main  artery  from  the 
populated  area  of  this  valley  direct  to  the  land  you 
compared,  is  there? 

A.     Such  as  Glendale  Avenue  direct  into  it? 

Q.     Yes.  A.     No,  sir.  [106] 

*     *     * 

Q.  Sir,  you  testified  to  comparable  values  on 
sales  made  in  1953. 

I  ask  you  this  question:  Do  you  have  an  opinion 
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as  an  expert  appraiser  as  to  whether  values  gen- 
erally for  any  given  purpose  in  this  Valley  have 
increased  or  decreased  since  1953? 

A.     In  my  opinion,  they  have  increased. 

Q.  To  what  extent,  or  can  you  generalize  on  that 
point  ? 

A.  I  can  generalize.  In  some  areas  they  have  in- 
creased in  great  proportions.  In  some  areas  they 
have  remained  static  entirely. 

And  in  some  areas  they  have  increased  moder- 
ately. When  you  say  1953,  if  I  may,  I  included 
1953  and  1954  in  the  same  period. 

Q.    Yes. 

A.  I  found  by  my  search  that  farms  in  this  area 
west  of  Luke  Field  have  increased  in  market  price 
approximately  50  per  cent  since  1953-1954.   [107] 

Q.  You  stated  on  direct  testimony  yesterday 
that  it  has  been  a  very  difficult  problem  all  over 
the  country  in  connection  with  building  subdivi- 
sions at  or  about  government  air  facilities. 

I  refer  you  to  Davis-Monthan  Air  Base  at  Tuc- 
son, Arizona. 

Are  you  familiar  with  the  housing  situation 
there  ?  A.    Yes. 

Q.  Is  it  not  a  fact  that  there  are  numerous  pri- 
vately promoted  subdivisions  completely  built  in,  at, 
or  about  Luke  Air  Force  Base — I  mean,  pardon  me, 
Davis-Monthan  Air  Force  Base? 

A.  There  are,  in  fact,  I  have  set  the  value  and 
appraised  both  for  govermnent  and  for  private  in- 
vestors on  acreage  right  up  and  adjacent  to   the 
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clearance  zone  north  of  the  fence  of  Davis-Monthan 
Air  Force  Base,  and  there  is  private  housing  oc- 
cupied by  not  necessarily  Davis-Monthan  people, 
but  people  in  the  expanding  Tucson  area,  because 
Davis-Monthan  is  in  the  close  area  of  the  expansion 
of  Tucson. 

Q.  And  those  housing  developments,  sir,  are 
they  not  between  the  air  facility  and  the  center  of 
the  population?  A.     Yes,  sir. 

Q.  There  are  none  of  them  on  the  opposite  side 
of  the  air  facility,  are  they*?  [108] 

A.     Not  that  I  know  of. 


Q.     I  am  speaking  of  the  cost  per  acre-foot. 

A.  I  would  say  the  cost  in  the  Adaman  Irriga- 
tion District  was  greater  than  for  the  amount  of 
water  pumped  for  each  one,  limiting  the  Adaman 
to  the  same  amount  that  the  Roach-Baker  would  be 
limited.  It  would  be  greater  in  the  Adaman  district 
because   of  their   charge   per   acre-foot   per   [109] 

year. 

*     *     * 

Q.  Do  you  know  whether  Baker  and  Roach  have 
taken  complete  advantage  of  all  their  underground 
water  supplies  with  the  wells  they  presently  have? 

A.  I  believe  that  they  would  get,  if  they  put  in, 
according  to  the  pump  company's  records,  an  85 
horsepower  motor  on  the   one  pump,   they   would 
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get  750  or  930  gallons  per  minute,  and  they  now 

have  a  75  horse  motor  on  it. 

They  could  increase  the  flow  on  that  one  pump 
by  a  heavier  motor,  according  to  the  report. 

Q.     That  would  be  a  substantial  increase  in  the 

amount  of  available  water,  would  it  not,  by  merely 

changing  the  type  of  equipment  they  are  using  on 

the  wells?  [110] 

*     *     * 

But  it  is  not  reasonable  to  assume  that  they  can 
get  sufficient  water  from  that  well  to  the  north  on 
a  shared  basis  with  the  owner  of  that  land  to  take 
care  of  some  200  or  more  acres  with  proper  water 
supply. 

I  don't  vouchsafe  that  these  are  accurate  re- 
ports. These  are  from  what  I  could  gather.  And 
based  on  this  information,  the  Roach-Baker  farm 
is  in  an  inadequate  water  supply  basis,  as  com- 
pared to  the  Adaman  Irrigation  District. 

Q.  Perhaps,  then,  for  the  Jury's  information, 
there  is  no  question  but  what  this  farm  in  its  en- 
tirety is  within  what  we  call  the  critical  water  area, 
as  designated  by  the  State  Land  Commission'? 

A.     That  is  my  understanding. 

Q.  And  with  the  exception  of  replacement  wells 
to  replace  a  lost  well,  under  the  law,  as  you  under- 
stand it,  they  would  not  be  able  to  drill  any  addi- 
tional wells'? 

A.     That  is  the  way  I  understand  it. 

Q.     So  if  they  were  to  be  faced  with  a  selling 
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of  the  balance  of  the  farm  after  the  taking,  they 
would  have  to  [112]  sell  their  entire  holdings  or 
else  there  would  be  no  available  water  for  any  piece 
they  held  back,  would  there? 

A.  Yes,  I  imagine  they  could  make  an  arrange- 
ment. But  they  are  getting  water  now  from  a  well 
now,  on  their  arrangement.  I  don"'t  know  what  ar- 
rangement they  could  make. 

Q.     Let  me  phrase  it  again,  sir. 

If  in  the  market,  after  the  taking,  they  were  to 
sell  the  balance  of  their  farm,  and  they  were  unable 
to  find  a  buyer  for  anything  under  the  northeast 
quarter  of  Section  3,  which  I  am  designating  prin- 
cipally here,  then  you  would  after  a  sale  have  two 
different  owners,  wouldn't  you?  That  is,  Roach  and 
Baker  would  have  retained  the  south  piece  and  the 
east  piece,  and  the  new  owner  would  own  the  piece 
of  property  with  the  wells  on  it  ? 

A.  Conceivably  any  such  split-up  could  be  ar- 
ranged. 

Q.  Then  Mr.  Baker  and  Mr,  Roach  would  have 
what  you  term  farm  land  without  any  water  de- 
velopment on  their  land,  wouldn't  they? 

A.  When  the  water  is  not  available,  it  ceases  to 
become  farm  land. 

Q.     That's  correct.  That  is  my  point,  sir. 

A.    Yes. 

Q.  Then  for  all  practical  purposes  in  the  market 
they  would  have  to  sell  their  entire  holdings  at  once 
to  make  complete  advantage  of  the  use  of  the  land, 
wouldn't  they?  [113]  A.     No.  No. 
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Q.  But  you  don't  mean  to  intimate  that  any- 
body would  buy  either  the  south  piece  or  the  east 
piece  without  developed  water? 

A.     They  could  have  developed  water. 

Q.     From  what  source? 

A.  Certainly,  Mr.  LaPrade,  you  are  familiar 
with  the  fact  that  they  could  sell  this  piece,  and 
sell  a  percentage  of  interest  in  the  wells,  a  22nd  or 
31st,  or  whatever  it  may  be.  That  is  not  an  uncom- 
mon practice. 

I  can  cite  you  instances  that  I  have  made  ap- 
praisals where  farms  have  a  1/22  and  a  1/31  in- 
terest in  a  well,  and  get  water  according  as  their 
interest   may   appear.    That   is   a    rather   common 

thing. 

*     *     * 

Q.  You  also  stated  that  you  were  predicating 
your  [114]  opinion  on  a  comparable  sale  of  land 
east  of  the  property  in  question. 

Where  was  that  piece  of  land? 

A.     May  I  enlarge  on  that  just  a  little? 

Q.     I  want  to  know  where  it  is  generally. 

A.  The  land  in  question  is  just  a  quarter  of  a 
mile  south  of  Glendale  Avenue  in  this  area  on  the 
desert. 

There  were  two  sales  in  there  that  I  considered. 
But  I  had  about  15  or  18  sales  in  the  whole  area. 
Of  course,  there  is  an  awful  lot  of  land  out  there. 

Q.     Sir,  was  that  particular  land  cultivated? 

A.     No;  that  was  desert  land. 
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Q.     That  was  desert  land?  A.     Yes,  sir. 

Q.  That  was  the  land  the  sale  of  which  you 
termed  as  comparable  ? 

A.  No;  I  say  that  it  was  part  of  the  sales  that 
I  got  in  my  search.  I  couldn't  go  and  pick  out  lands 
definitely  pertinent  to  it.  I  had  to  find  any  sales 
in  the  area  anywhere  around,  and  then  make  the 
search  of  those  that  were  comparable. 

Q.  Was  any  of  this  other  land  fronted  on  Glen- 
dale  Avenue?  A.     No,  sir. 

Q.    Was  any  of  it  fronted  on  Luke  Field? 

A.     No,  sir.  [115] 

Q.     Was  any  of  it  in  the  year  1957? 

A.  Yes.  Some  of  the  sales  were  in  1957.  Some 
were  subsequent  to  the  March  11th  date,  and  I 
couldn't  entertain  them  for  the  purpose  of  this 
trial. 

Q.  To  clarify  generally,  your  entire  testimony, 
Mr.  Hansen,  I  take  it,  then,  that  in  your  opinion 
the  market  value  of  this  land  after  the  taking,  in 
terms  of  dollars  and  cents,  did  not  include  any  ele- 
ment of  what  we  term  severance  damages? 

A.  That  statement  isn't  quite  correct.  I  consid- 
ered severance  damages  as  to  whether  or  not  there 
was  severance  damage  in  applying  under  the  prem- 
ise that  I  was  working  in  determining  my  opinion 
of  the  value,  and  because  of  ascribing  a  greater 
value  to  the  land  on  the  Glendale  Avenue  side  of 
this  farm,  $200  per  acre  more  for  the  land  in  this 
part  than  for  the  land  a  half  a  mile  to  the  north,  I 
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felt  that,  as  I  explained  yesterday,  that  something 

like  you  can't  have  your  cake  and  eat  it. 

If  they  have  a  speculative  value,  it  pays  to  sell, 
and  that  takes  care  of  whatever  severance  damage 
there  may  be.  So  I  report  no  severance  damage  be- 
cause of  the  difference,  in  my  opinion,  in  the  two 
plots. 

Q.  In  your  opinion,  there  is  no  value  of  this 
farm  for  the  taking  for  any  other  purpose  other 
than  as  farm  land?  [116] 

A.     That  isn't  what  I  said,  Mr.  LaPrade. 
Q.     Other   than    the    slight    speculative    element 
which  you  have  added  on  the  frontage  on  Glendale 
Avenue  ? 

A.     Yes,  sir;  that  is  my  opinion. 
Q.     Your    information    concerning    the    Roach- 
Baker  wells,  did  you  know  that  they  had  been  tested 
to    a    maximum    production    of    3700    gallons    per 
minute  ? 

A.     Not  according  to  the  information  I  have,  sir. 
Q.     If  that  was  the  fact,  as  I  assumed  in  my  last 
question,  rather  than  the  information  at  your  dis- 
posal, your  opinion  of  the  water  supply  might  be 
in  error? 

A.  If  that  is  a  fact,  that  these  wells  produce  in 
practical  practice  3700  gallons  of  water  per  minute, 
my  opinion  of  the  value  as  I  have  it  would  be  in- 
creased. 

Mr.  LaPrade :     That  is  all.  [117] 


Arthur  E.  Baker,  et  al.  85 

(Testimony  of  J.  Leslie  Hansen.) 

Redirect  Examination 

By  Mr.  Eubank: 

*     *     * 

Q.  Now,  in  regard  to  the  water  and  this  crop 
testimony.  It  is  my  understanding  that  your  testi- 
mony is  that  after  the  taking  by  the  Government 
of  the  132.60  acres,  that  there  should  be,  in  your 
understanding,  sufficient  water  available  then  to 
double-crop  the  land,  is  that  correct? 

A.  I  didn't  make  that  statement,  Mr.  Eubank, 
but  there  will  be  considerably  more  water  available 
for  the  remaining  land,  by  virtue  of  the  fact  that 
there  would  be  132  acres  deducted  from  the  pro- 
ductive portion  of  the  farm.  [119] 


Q.  Are  you  familiar  with  the  Military  Housing 
Act?  A.    Yes,  sir. 

Q.  And  are  you  familiar  with  what  is  known  as 
the  Wherry  Housing  Act? 

A.  There  are  three  branches  of  housing  cover- 
ing military  housing. 

Q.     Name  the  three,  if  you  can. 

A.  The  Wherry  Act,  which  is  now  obsolete;  the 
Capehart  Housing  Act,  and  the  Defense  Housing 
Act. 

Q.     A¥ere  those  in  existence  on  March  11,  1957  ? 

A.  The  Wherry  Housing  Act,  the  last  act,  the 
Capehart  [123]  Act,  which  was  the  last  act  passed, 
provides  that  where  a  base  has  Wherry  Housing 
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and  Capehart  Housing  is  to  go  in,  that  the  Wherry 
Housing  projects  must  be  sold  to  the  Government, 
that  is,  the  builders'  interest,  so  that  there  is  no 
more  building  under  the  Wherry  Housing  Act,  but 
there  is  building  under  the  Defense  Housing  and 
the  Capehart  Housing  Act. 

Q.  In  your  consideration  of  this  property,  and 
your  declination  of  the  idea  that  it  is  residential, 
did  these  Acts  play  any  part,  in  your  opinion  ? 

A.    A  major  part. 

Q.     In  what  respect? 

A.  These  acts  were  on  the  books  for  the  purpose 
of  providing  housing  to  the  bases. 

Because  of  the  lack  of  soundness  in  investment 
to  the  private  builder,  there  has  been  little  or  no 
private  building  of  housing  in  the  vicinity  of  the 
military  bases,  the  exception  being,  perhaps,  in  the 
state  of  Arizona,  definitely  Davis-Monthan,  because 
of  its  proximity  to  Tucson,  and  the  expansion  of 
Tucson  towards  the  Hughes  Plant,  and  in  the  desert 
area  south  and  east  of  Tucson  where  the  develop- 
ment has  taken  place. 

Private  capital  has  not  gone  in,  and  in  order  to 
provide  housing,  the  Government  has  provided  for 
housing  for  military  and  civilian  personnel  at  these 
bases,  and  the  [24]  housing  is  guaranteed  under 
the  Federal  Housing  Administration  Act  on  a  100 
per  cent  guarantee. 

Q.  Guarantee  the  actual  building  costs,  is  that 
correct  % 

A.     That  is  correct.  The  value  of  the  property, 
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the  FHA  furnishes  100  per  cent,  and  they  under 
some  of  the  regulations  set  the  rent  in  connection 
with  the  military  installation,  and  in  others  the 
military  does,  but  it  is  based  on  a  definite  Congres- 
sional i)rescribed  rate  of  return  of  investment. 

Q.  Now,  you  have  heard  testimony  also  to  the 
effect  that  this  base  is  now  permanent '? 

A.     Yes,  sir. 

Q.     Do  you  recall  that?  A.     Yes,  sir. 

Q.  Did  you  take  into  consideration  any  risk  fac- 
tor, and  the  fact  that  Luke  Field  is  a  Government 
air  base"?  A.     I  did. 

Q.     In  what  respect? 

A.  Luke  Field  is  growing,  and  Luke  Field  is 
now  going  to  have  another  facility  of  some  10  mil- 
lion dollars  expansion,  and  it  is  going  to  be  greater 
than  it  has  been. 

Luke  Field,  prior  to  the  formal  declaration  of 
permanency,  was  about  as  active  as  it  is  now  as  far 
as  personnel  are  concerned  and  people  being  there, 
but  inasmuch  [125]  as  it  is  created  by  an  act  of 
CongTess,  an  act  of  Congress  can  deactivate  it. 

Our  defense  effort  can  change  due  to  war  con- 
ditions, and  it  is  a  military  installation,  and  that 
is  the  background  of  w^hy  private  capital  does  not 
go  in  for  these  areas. 

Q.  Do  you  think  it's  sound,  or  it  would  be  sound 
for  an  investor  to  invest  money  on  the  basis  of  per- 
sonnel at  Luke  Field? 

A.  No,  sir.  Not  in  the  face  of  competition  of 
Capehart  housing.  [126] 
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*     *     * 


Q.  Mr.  Hansen,  would  you  tell  us  why  at  this 
time  you  think  that  the  Rubenstein  sale  was  an 
indicator  of  market,  although  the  sale  occurred  in 
1953? 

A.  I  don't  believe  that  I  said  that  the  Ruben- 
stein sale  was  an  indicator  of  market,  but  that  I 
used  it  as  a  basis  of  comparison  in  using  the  price 
he  paid  for  it,  as  [128]  compared  with  the  price  of 
the  farm  lands  in  the  area,  the  price  that  Baker- 
Roach  paid  for  the  land  in  December,  1953,  the 
price  that  the  farmers  west  of  Luke  Field  paid  for 
their  farms  in  1953,  and  performed  in  my  mind, 
or,  rather,  concluded  in  my  mind  a  percentage  of 
ratio  of,  and  I  am  not  going  to  mention  dollar 
amounts,  Mr.  LaPrade — an  amount  of  ratio  of  this 
farm  as  compared  with  these. 

This  was  in  percentages.  I  would  like  to  not  use 
the  actual  percentages,  but  let  us  say  these  might 
be  100  per  cent,  and  these  would  be  100-plus  per 
cent,  because  it  sold  at  a  greater  price  in  1953 
than  these  others  did,  and  that  this  did. 

Q.  By  the  others,  you  mean  farms  in  the  Ada- 
man  Irrigation  District? 

A.  In  the  Adaman  Irrigation  District,  and  the 
subject  farm,  and  I  performed  a  ratio  in  my  mind 
of  percentage  of  how  much  better  this  one  was  from 
a  market  standpoint  than  this,  and  then  because  of 
the  reactivating,  and  the  greater  activity  of  Luke 
Field,  and  the  speculative  trend  that  will  continue 
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along  Glendale  Avenue,  I  readjusted  that  figure 
so  that  I  got  a  percentage  of  how  much  this  was, 
of  what  I  thought  this  was,  and  then  in  my  mind 
I  determined  what  I  thought  the  value  of  this 
piece  was  as  of  March  11,  1957,  and  that  was  part 
of  the  process  that  I  used  in  arriving  at  my  opin- 
ion of  value.  [129] 

*     *     * 

Recross-Examination 
By  Mr.  LaPrade: 

Q.  You  testified,  Mr.  Hansen,  that  this  little 
subdivision  on  this  field  which  you  have  circled  on 
Government's  Exhibit  1,  that  the  lots  sold  at  $600 
apiece  ? 

A.  Some  of  the  residential  lots,  yes,  sold  at 
$600. 

Q.     How  many  lots  were  there  per  acre? 

A.  Approximately  4  and  a  third.  There  is  ap- 
proximately [130]  224  acres  in  the  plotted  subdivi- 
sion. I  have  the  plat  here. 

Q.  Were  the  lots  placed  on  the  market,  the  land, 
that  is,  was  placed  on  the  market  at  the  average  of 
approximately  $2400  per  acre,  figuring  each  lot  in 
that  acre? 

A.  That  would  be  if  you  reduced  it  to  that  sort 
of  a  term,  yes,  sir. 

Q.    And  some  of  them  did  sell  in  1953  % 

A.  I  will  give  you  the  dates  on  every  sale,  if  you 
want,  and  the  docket  and  the  page. 

Q.     All  right. 
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A.  The  earliest  sale  I  find  is  1954,  August  20, 
1954. 

Q.  This  is  the  subdivision  that  you  referred  to 
yesterday  as  being  a  program  whereby  the  owner 
subdivided,  sold  individual  lots  to  prospective  pur- 
chasers who  were  buying  unimproved  land,  and 
would  be  required  to  produce  their  own  financing? 

A.     You  brought  that  out  by  questioning. 

Q.     That  was  the  fact  of  the  matter? 

A.     That,  I  believe,  is  the  fact,  yes,  sir. 

Q.  This  wasn't  an  enlarged  subdivision  where  a 
developer  had  come  in  and  put  in  streets  and  curbs, 
and  had  provided  mortgage-backed  financing,  and 
had  an  opportunity  for  a  prospective  purchaser  to 
buy  a  home  lock,  stock  and  barrel,  as  we  commonly 
know  subdivision  developments? 

A.     No,  it  is  not.  [131] 

Q.     In  this  day  and  age,  was  it? 

A.     No,  it  was  liot. 

Q.  And  yet  even  commencing  in  1953,  the  $2400 
figure  was  set  per  acre  after  the  land  had  been  sub- 
divided into  lots? 

A.     Well,  now,  that  isn't 

Mr.  Eubank:  I  object  to  that,  your  Honor.  I 
don't  think  that  was  his  testimony  at  all. 

The  Court:  The  witness  is  going  to  answer.  He 
was  asked  a  question. 

The  Witness:  That  is  somewhat  of  a  mis-state- 
ment, Mr.  LaPrade. 

Q.     (By  Mr.  LaPrade) :    Clarify  it. 
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A.  Yes.  I  will  be  glad  to.  Thank  you  for  allow- 
ing me  to. 

When  a  man  agrees  to  pay  $600  for  a  lot,  and 
puts  $10  down,  he  is  always  going  to  pay  consider- 
ably more  than  he  would  were  he  buying  that  lot 
for  cash,  and  these  people  have  agreed,  and  the 
fact  that  I  took  into  consideration  that  to  date  only 
a  certain  number  have  been  sold  doesn't  conclude 
that  these  lots  are  selling  on  the  basis  of  $2400  per 
acre.  Far  from  it. 

But  it  does  indicate  that  these  people  have  agreed 
to  purchase,  and  many  of  them,  I  would  imagine, 
even  as  you  or  I  might,  would  do  it  for  a  specula- 
tive purpose,  we  put  [132]  a  small  amount  of  money 
down,  and  if  it  goes  up  we  have  got  something,  and 
if  it  doesn't,  we  can  always  let  it  go,  so  I  wouldn't 
say  that  it  is  $2400  an  acre  as  evidenced  by  these 

sales.  [133] 

*  *     * 

R.  R.  McGREW 

witness  for  the  Defendants,  having  been  previously 
duly  sworn,  resumed  the  stand  and  testified  further 
as  follows:  [134] 

Direct  Examination 

(Continued) 

By  Mr.  LaPrade: 

*  *     * 

Q.  Would  you  clarify  that  for  the  Jury's  benefit 
as  to  what  is  the  noise  clearance  zone,  and  what 
part  it  plays  in  arriving  at  your  personal  opinion  % 
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A.  Well,  the  noise  clearance  zone  is  an  area  in 
which  there  is  a  possibility  and  fact  that  noise  is 
created  from  military  planes  landing  and  taking 
off,  and  making  turning  movements. 

And,  of  course,  any  housing  that  would  go  within 
that  zone  would  be  subject  to  those  noises,  and  if 
the  property  were  not  in  that  zone,  it  would  natur- 
ally be  more  adaptable  for  residential  use,  and  con- 
sequently more  valuable  for  that  purpose. 

Q.  I  refer  you  to  Government's  Exhibit  1  in 
evidence,  and  I  am  pointing  now  to  the  Tract 
H-801,  the  land  being  taken  by  the  Government, 
and  ask  you  this : 

Do  you  have  an  opinion  as  to  whether  that  par- 
ticular tract  of  land  is  more  or  less  desirable  for 
the  use  to  which  you  have  subscribed  than  the  land 
immediately  west  of  it,  which  is  closer  to  the  air 
base? 

A.  I  think  it  is  more  valuable,  because  it  is 
that  much  further  away  from  the  noise  clearance 
zone,  still  it  is  close  enough  to  the  air  facility  to 
serve  the  purpose  for  close  housing. 

Q.  I  will  ask  you  to  examine  the  area  I  am 
pointing  to  on  this  same  exhibit,  outlined  in  red, 
farther  south,  on  [136]  the  east  side  of  Litchfield 
Road,  which  has  been  testified  to  as  a  subdivision 
created  in  1953. 

Do  you  have  an  opinion  as  to  whether  the  suc- 
cess of  that  project  might  have  been  affected  by  its 
proximity  to  the  noise  zone  to  which  you  have  re- 
ferred ? 
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A.     I  think  there  is  a  possibility. 

However,  I  think  there  was  a  greater  effect  on 
it  than  that. 

Q.     What  would  that  be? 

A.  That  is  the  effect  that  the  project  in  ques- 
tion is  being  undertaken,  and  naturally  competing 
with  that. 

As  a  private  enterprise,  it  is  too  hard  to  compete, 
and  consequently  it  hasn't  moved  as  well  as  if  that 
project  was  not  contemplated  and  in  the  [137] 
making. 

Q.  I  note  that  Tract  H-801  is  not  colored  in  in 
green  as  in  Defendants'  Exhibit  A  in  evidence. 

Do  you  have  that  accurately  drawn  out  so  that 
the  Jury  may  determine  which  is  the  remaining 
land? 

A.  Yes,  because  on  this  map  the  part  that  is 
colored  green  is  the  remaining  land.  Plus  the  part 
marked  "School,"  and  the  part  that  is  not  colored 
green  within  the  heavy  boundary  of  the  property 
is  the  portion  of  the  Baker-Roach  property  that  is 
in  the  project. 

Q.  And  you  have  the  entire  outside  boundary, 
of  the  entire  Roach-Baker  holdings 

A.     In  a  heavy  broken  line. 

Q.     Heavy  broken  line? 

A.     That  is  right.  [138] 
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Cross-Examination 

By  Mr.  Eubank: 

*  *     * 

A.  When  I  am  referring  to  highest  and  best 
use,  I  am  talking  about  the  use  that  would  result 
in  a  permanent  development  of  any  area,  or  the 
final  economic  use  for  the  [139]  property  within  a 
reasonable  time,  of  course.  You  can't  predicate  a 
hundred   years,   but   I   mean   within   a   reasonable 

time,  the  best  economic  use  for  a  piece  of  property. 

*  *     * 

Q.  Now,  you  did  testify  that  one  of  the  factors 
that  [140]  led  you  to  the  opinion  that  the  highest 
and  best  use  of  that  property  was  residential  was 
the  fact  that  there  was  a  trailer  court  that  had  just 
gone  in  on  Glendale  Avenue,  do  you  recall  that? 

A.    Yes,  sir. 

Q.  I  asked  you  where  I  am  pointing  on  Gov- 
ernment's Exhibit  1  for  identification  if  that  isn't 
the  trailer  court  that  you  were  referring  to? 

A.  I  believe  that  is  the  trailer  court  in  a  partial 
stage  of  completion,  or  of  development. 

Q.  Isn't  it  true  that  that  trailer  court  was  not 
there  on  March  11,  1957? 

A.  I  am  not  certain;  I  believe  it  had  been  ap- 
proved for  zoning  at  that  time.  The  actual  con- 
struction may  not  have  taken  place.  I  am  not  aware 
just  when  it  was  started,  but  I  am  pretty  certain 
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that  the  zoning  had  been  approved  at  that  time  for 

the  trailer  court. 

Q.     Would  you  take  this  and  circle  the  trailer 
court?  A.     As  it  exists  on  this  photo? 

Q.     Yes.  [141] 


BERT  CAVANAGH 

called  as  a  witness  in  behalf  of  the   Defendants, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  LaPrade: 

*     *     * 

Q.     What  is  your  occupation? 
A.     R^al  estate  broker,  appraiser,  builder,  and  I 
also  run  a  finance  company. 


Q.  How  long  have  you  been  in  the  real  estate 
business  in  Phoenix,  Arizona? 

A.     Since  1942. 

Q.  Prior  to  then,  what  was  your  experience  in 
this  field?  [144] 

A.  I  started  in  the  real  estate  appraising  and 
building  business  in  Chicago  in  1919. 

Q.  Describe  briefiy  your  activities  in  that  re- 
gard. 

A.  I  rented  three  offices  in  Chicago,  one  in  the 
downtown  area,  one  in  the  north  part  of  Chicago, 
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and  one  in  the  south  part,  and  I  constructed,  or 
built  hundreds  of  buildings,  investment  properties, 
also  had  subdivisions,  and  then  had  a  general  bro- 
kerage business,  insurance  and  appraising. 

Q.     When   did  you   leave   Chicago'?   When   was 
that,  sir?  A.     I  left  Chicago  in  1934. 


Q.  Have  you  ever  had  occasion  to  give  instruc- 
tion in  real  estate  appraisal  work? 

A.     Yes;  I  did. 

Q.     Describe  it  briefly. 

A.  We  had  a  co-operative  group  in  Chicago  for 
a  number  of  years  of  the  realtors  from  the  south 
part  of  Chicago.  We  had  an  educational  program, 
and  all  of  us  combined,  and  we  would  take  differ- 
ent phases.  One  fellow  would  give  instruction  [145] 
on  real  estate,  one  on  appraising,  another  on  mar- 
keting, another  fellow  on  housing  investment,  and 
I  specialized  on  investment  and  appraising. 


A.  I  started  with  A.  D.  McClain  in  1942,  and 
I  became  sales  manager  in  1944. 

Then  I  opened  my  own  office,  and,  in  fact,  I  had 
three  offices.  I  had  39  salesmen,  and  conducted  a 
general  brokerage,  appraisal,  insurance,  and  I  was 
also  consultant  for  investors,  and  a  lot  of  my  cus- 
tomers are  out-of-state  people,  and  I  go  back  east 
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quite  a  bit,  and  I  consult  with  them  on  what  I  think 

are  good  investments  in  this  Phoenix  area. 

Q.  In  your  experience  in  that  regard,  have  you 
had  occasion  to  be  called  upon  or  employed  to  ap- 
praise lands  for  any  given  testimony? 

A.     Yes,  I  have.  [146] 


Q.  Are  you  familiar  with  the  land  at  or  about 
Luke  Field,  Arizona?  A.     Yes,  sir. 

Q.  Have  you  ever  had  occasion  to  testify  as  a 
witness  concerning  the  appraisal  of  lands  in  courts 
in  this  state?  A.    Yes,  I  have. 

Q.    Where  is  that? 

A.  I  have  appeared  in  various  courts.  I  never 
have  in  federal  courts,  but  I  have  in  the  superior 
courts. 

Q.  Have  you  had  occasion  to  acquaint  yourself 
over  the  years  with  the  residential  subdivision  busi- 
ness in  this  Valley?  A.    Yes,  sir. 

Q.  In  that  particular  regard,  what  has  been 
your  general  area  of  experience  and  your  [147] 
contact  ? 


Q.  When  did  you  first  become  familiar  with 
this  particular  land? 

A.  About  1943,  I  had  three  boys  that  went 
through  Luke  Field,  and  they  graduated  there,  so 
I  used  to  go  with  them  quite  often,  and  my  son-in- 
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law  was  also  an  instructor  out  there,  so  I,  myself, 
personally  became  interested  in  that  area,  thinking 
that  it  had  great  potential  for  housing  [150]  de- 
velopment. 

Q.  Sir,  in  your  opinion,  w^hat  are  the  factors 
which  have  the  important  play  in  determining  what 
the  highest  and  best  use  to  which  any  given  land 
can  be  devoted? 

A.  Well,  in  a  piece  of  property  such  as  that, 
3^ou  would  first  look  for  its  general  location  with 
respect  to,  say,  for  instance,  like  the  City  of  Glen- 
dale,  the  City  of  Litchfield,  City  of  Phoenix,  then 
the  next  thing  is  its  accessibility  to  highways  com- 
ing from  centers  of  population. 

The  next  thing  would  be  its  location  in  the  area 
in  which  potential  growth  would  possibly  be 
coming. 

The  next  thing  is  the  size  of  the  plot  of  land  that 
is  available  for  use.  The  type  of  land,  whether  it 
was  rocky,  whether  the  terrain  is  easy  to  build  on, 
or  whether  it  is  something  that  is  very  like,  if  you 
have  got  a  lot  of  caliche,  that  would  make  it  very 
expensive  to  build  on. 

Then  you  would  look  for  the  accessibility  of  your 
utilities,  whether  there  are  any  schools,  churches, 
or  shopping  centers  within  the  area. 

And  in  this  particular  case,  I  would  say  here  that 
it  was  very  important,  because  you  have  a  captive 
sales.  [151] 
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Q.  (By  Mr.  LaPrade) :  Mr.  Cavanagh,  what 
are  the  particular  factors  in  connection  with  Tract 
H-801  which  you  have  personally  considered  as 
having  a  bearing  upon  the  highest  and  best  use  to 
which  that  land  could  be  devoted  on  March  11, 
1957? 

A.  The  very  important  thing  is  the  fact  that 
you  are  close  to  a  source  of  sales. 

Q.     What  is  that,  sir? 

A.  That  is  Luke  Field.  The  fact  that  there  is 
very  little  housing  that  can  be  had  closer  than  pos- 
sibly four  miles  on  the  south,  and  possibly  seven 
miles  on  the  east,  eight  miles  on  the  east,  with  the 
exception  of  one  subdivision  which  was  about  a 
quarter  of  a  mile  south  of  Glendale  Avenue  on  the 
east  side  of  Litchfield  Road. 

And  I  never  considered  that  as  much  competi- 
tion to  a  builder,  because  of  the  fact  that  was  being 
accomplished  on  a  very  difficult  method  of  selling 
your  lots  first,  then  having  the  individual  get  his 
own  financing.  The  fact  that  [152]  the  roads  and 
the  other  utilities  were  not  put  in  leaves  it  in  a 
rather  dishevelled  condition,  and  the  fact  that  there 
was  a  wash  through  the  property,  and  that  it  was 
closer  to  the  sound  area  or  noise  developing  from 
the  flying  and  the  testing  of  motors  at  Luke  Air 
Force  Base. 

Q.  What  other  factors  in  connection  with  the 
Tract  H-801  did  you  consider? 

A.  I  considered  the  fact  that  there  was  a  large 
enough  area  to  make  it  important  enough  for  a 
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builder  to  feel  that  he  could  take  and  go  out  there 

and  do  a  good  substantial  deal. 

The  fact  that  the  land  was  level,  the  fact  that 
there  was  water  available,  and  that  there  were  other 
utilities  available,  and  that  there  was,  in  my  opin- 
ion, a  crying  need  for  housing. 

Q.  Were  you  acquainted  with  the  zoning  on  this 
property  at  the  time  you  were  familiarizing  your- 
self with  all  of  these  different  factors'? 

A.    Yes,  sir. 

Q.     And  what  was  that? 

A.  The  zoning  was  unrestricted  for  the  main 
part  of  the  farm,  and  there  was  an  area  on  the 
southwest  and  the  northwest  corners  of  Dysart  and 
Glendale  that  were  approximately  300  feet  square 
zoned  C-1. 

Q.  Did  that  have  any  influence  upon  your  opin- 
ion of  [153]  the  use  to  which  this  land  could  be 
devoted?  A.    Yes,  sir. 

Q.  Are  you  referring  now  to  your  examination 
of  the  entire  Roach-Baker  Ranch,  or  merely  the 
tract  which  was  taken? 

A.  My  study  was  with  the  entire  Baker  Ranch, 
but  in  reality  the  greatest  source  I  felt  of  value 
was  in  the  southeast  quarter,  which  is  that  prop- 
erty which  is  facing  Glendale  Avenue  and  Dysart 
Road,  consisting  of  approximately,  well,  there  was 
approximately  160  acres,  and  about  19  acres,  plus 
or  minus,  was  sold  out  of  this  property,  so  it  leaves 
about,  oh,  around  probably  140  acres  that  was  being 
seriously  considered  for  a  housing  project,  in  my 
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estimation. 

Q.  Have  you  made  a  determination  as  to  how 
the  land  could  have  best  been  devoted'? 

A.     Yes,  sir. 

Q.  That  is,  to  be  more  particular,  sir,  have  you 
arrived  at  an  opinion  as  to  what  the  highest  and 
best  use  to  which  Tract  H-801  could  have  been  de- 
voted on  March  11,  1957  ? 

A.     It  would  be  a  housing  development [154] 


The  Witness:    What  was  the  answer  again? 

Q.  (By  Mr.  LaPrade)  :  Have  you  arrived  at 
an  opinion  as  to  what  the  highest  and  best  use  to 
which  Tract  H-801  could  have  been  devoted  on 
March  11,  1957,  or  within  the  reasonably  near  fu- 
ture thereafter?  A.     Yes,  sir. 

Q.     What  is  that  opinion? 

A.  That  it  would  be  for  a  housing  develoi:)ment, 
multiple  unit  development,  and  for  a  commercial 
shopping  center. 

Q.     Where  would  the  shopping  center  be? 

A.  The  commercial  shopping  center  that  I  would 
suggest  would  be  20  acres  running  on  the  southeast 
corner  of  the  southeast  corner  of  this  section  run- 
ning approximately  660  feet  north  and  south  on 
Dysart,  and  approximately  1295  feet  on  Glendale 
Avenue,  running  from  the  corner  of  Dysart  west. 
That  would  be  approximately  20  acres. 

Q.     In    other   words,    your   recommendation    on 
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that  jDoint  would  include  more  commercial  acreage 

than  they  actually  had  zoned?  A.     Yes,  sir. 

Q.  But  for  the  highest  and  best  use,  that  was 
your  opinion  of  how  you  would  devote  the  land? 

A.  Yes;  that  is  what  I  fig*ured  it  should  be  de- 
veloped for  its  best  use.  The  immediate  west  of 
this  particular  20  acres  I  would  zone  and  have 
built  multiple  units  in  10  acres  [155]  fronting  on 
Glendale  Avenue,  that  would  have  approximately 
1320  feet  along  Glendale  Avenue,  and  approxi- 
mately 330  feet  deep. 

Q.  Have  you  drawn  a  little  map  or  tract  draw- 
ing of  the  use  to  which  you  would  put  it  ? 

A.    Yes,  sir. 

Q.    May  I  see  it,  sir? 

A.     Yes.  (Handing  to  counsel.) 

Q.  I  note  that  on  this  document,  which  will  be 
designated  Defendants'  Exhibit  F  for  identifica- 
tion, that  you  have  included  therein  figures  indi- 
cating what  apparently  is  acreage. 

Will  you  explain  what  this  document  represents 
to  the  Jury? 

A.  This  which  is  known  as  my  exhibit,  I  had 
it  Exhibit  "A,"  consists,  at  the  southeast  quarter 
of  Section  3,  Township  2  North,  Range  1  West,  and 
I  have  it  broken  up  into  that  area  which  I  felt  that 
as  of  March,  1957,  would  be  its  best  development. 

The  use  for  which  I  figured  was  its  best.  I  have 
taken  and  indicated  the  area  which  was  out  because 
it  had  been  sold  to  the  school,  and  then  I  took  and 
developed  here  the  20  acres  for  the  shopping,  the 
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:10  acres  for  the  multiple  dwelling,  and  the  balance 

of  the  acreage  for  housing,  possibly  R-2.  [156] 

Q.  Mr.  Cavanagh,  under  ordinary  circum- 
stances, are  comparable  sales  of  value  in  determin- 
ing the  market  value  of  any  given  piece  of  land  ? 

A.     Very  much  so,  yes,  sir. 

Q.     Would  that  have  to  be  comparable,  though? 

A.  In  other  words,  the  situation  would  have  to  be 
comparable.  That  is  just  what  it  means. 

Q.  In  3^our  examination  of  the  Tract  H-SOl, 
have  you  made  an  effort  to  determine  whether  there 
were  any  sales  which  in  your  opinion  were  com- 
parable, in  the  immediate  \dcinity? 

A.     I  made  the  study  on  two  or  three  occasions. 

Q.  Have  you  found  any  sales  which  in  your 
opinion  were  comparable? 

A.     I  could  not  find  any. 

Q.  What  are  the  reasons  why,  in  your  opinion, 
these  other  sales  in  the  \dcinity  are  not  comparable  ? 

A.     What  sales  are  you  referring  to? 

Q.     Any  sales.  A.     Any  sales? 

Q.     Yes. 

A.  Well,  there  are  several  reasons.  One  is,  first, 
location.  Next  is  the  size  of  the  land.  The  fact  that 
they  were  not  as  close  to  the  source  that  I  felt 
needed  housing,  and  that  the  terrain  of  the  land 
was  such  that  it  [157]  was  washy,  so  as  comparing 
for  comparable  area  or  land  for  the  subject  prop- 
erty, I  honestly  could  not  find  one.  I  just  couldn't 
find  one. 

Q.     There  is  in  evidence  testimony  by  an  expert 
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witness  that  certain  sales  were  considered  by  him. 
And  I  refer  you  to  the  southeast  corner  of  Litch- 
field Road  and  Griendale  Avenue,  wherein  a  sale 
was  made  in  the  year  1953. 

Do  you  have  an  opinion  as  to  whether  that  is 
comparable  and  of  assistance  as  of  evaluating  Tract 
H-801  on  March  11,  1957? 

A.  First,  I  eliminated  it  because  of  the  time 
lapse.  I  didn't  feel  that  it  was  current  enough  to 
take  and  have  a  base  on  the  market  value  of  land 
in  1957. 

Secondly,  it  was  not  comparable  because  of  its 
size,  and  it  was  for  a  different  use. 

Q.  Has  anything  occurred  in  recent  years  which 
would  have  any  additional  effect  as  to  whether  it 
was  comparable? 

A.  No,  sir,  it  was  never  developed,  in  my  opin- 
ion, in  any  relation  or  comparable  manner  in  which 
a  subdivider  or  builder  would  develop  the  property 
in  question. 

Q.    As   a  matter   of  fact,   there   is   commerical 

usage  on  that  piece  of  land  now,  is  there  not? 

A.     Yes,  sir.  [158] 

*     *     * 

Q.  Do  you  know  what  the  status  of  Luke  Air 
Force  Base  is  with  respect  to  the  program? 

A.  It  is  a  permanent  base,  and  has  been  since 
April,  1956. 

Q.  Do  you  have  an  opinion  as  to  whether  that 
fact  alone  has  any  bearing  upon  the  market  value 
as  of  March  11,  1957,  on  Tract  H-801? 
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A.  Yes,  it  has  a  very  definite  bearing  on  the 
value. 

Q.  What  is  your  opinion  of  that  bearing  one 
way  or  the  other? 

A.  It  gives  stability  to  what  might  have  been  a 
base  that  could  have  been  withdrawn  very  easily, 
and  the  need  for  housing  would  have  been  elimi- 
nated, and  the  fact  that  the  base  was  made  per- 
manent, it  just  leaves  it  to  the  Government,  in 
other  words,  to  take  and  provide  some  adequate 
housing  which  w^as  not  necessary  before. 

Q.  Do  you  have  an  opinion  as  to  whether  an  in- 
vestor or  subdivider  as  of  March  11,  1957,  would 
be  willing  to  pay  for  tract  H-801  any  more  money 
on  a  per  acre  average  than  [159]  for  farm  values'? 

A.     Yes,  sir. 

Q.  Considering  your  experience  in  the  apprais- 
ing and  real  estate  field,  and  all  of  the  matters  to 
which  you  have  testified  here  today,  do  you  have 
an  opinion  as  to  the  market  value  of  the  entire 
Roach-Baker  holdings  as  of  March  11,  1957,  before 
the  taking?  A.     Before  the  taking,  yes,  sir. 

Q.     Do  you  have  an  opinion?  A.    Yes,  sir. 

Q.     What  is  that  opinion? 

Mr.  Eubank:  I  object  to  that,  your  Honor. 
There  has  been  no  foundation  laid  for  his  answer 
to  that  question.  Under  the  Ninth  Circuit  Hono- 
lulu case,  I  don't  think  it  has  been  adequately 
shown  that  the  foundation  has  been  laid. 

Mr.  LaPrade:  I  would  like  to  be  heard  on  the 
point. 

The  Court:    All  right. 
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Mr.  LaPrade:     The  Honolulu  case  to  which  he 

refers  singles  out  that  comparable  sales  are  very 

weighty.  In  this  instance,  the  evidence  is  conflicting 

as  to  whether  the  sales  are  in  fact  comparable,  in 

which  event  there  would  be  no  necessity  for  that 

foundation.  [160] 

*     »     * 

The  Witness:     In  my  opinion,  the  value  of  the 
entire  piece  as  of  March  11th,  1957,  was  $611,695. 


Q.  (By  Mr.  LaPrade)  :  Mr.  Cavanagh,  do  you 
have  an  opinion  as  to  the  market  value  as  of  March 
11,  1957,  of  [161]  the  remainder  of  the  Roach- 
Baker  lands  after  the  taking  ? 

A.    After  the  taking? 

Q.     Yes,  sir.  A.     $342,415. 


Q.    Would  you  designate  the  difference. 

(Witness  writes  on  board  the  figure  $269,- 
280.) 


Q.  Mr.  Cavanagh,  in  arriving  at  your  opinion 
of  the  market  value  of  the  Roach-Baker  ranch  be- 
fore the  taking,  please  explain  how  you  arrived  at 
that  figure,  and  what  values  you  have  attributed 
to  each  particular  parcel  of  this  ranch?  [162] 
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A.  Of  Section  3,  yes,  sir.  I  am  talking  about  the 
southwest  quarter,  southeast  quarter,  that  is  the 
property  that  is  in  question.  The  southeast  quarter 
of  Section  3. 

Now,  taking  the  southwest  corner  of  that  prop- 
erty, starting  at  the  corner  of  Dysart  and  Glendale, 
and  running  1255  feet,  which  eliminates  the  road, 
figuring  that  at  $100  a  foot,  which  is  the  commer- 
cial zoning,  I  have  a  valuation  of  $125,500. 

Q.     How  deep  is  that? 

A.     That  runs  660  feet,  or  595  net. 

Now,  that  is  equivalent  to  $6000  an  acre  for  com- 
mercial property. 

Q.     That  would  be  the  frontage  on  Glendale? 

A.    Yes,  sir.  [163] 


A.  Then  I  took  the  next  1320  feet  running  from 
that  point  west,  on  the  north  side  of  Glendale  Ave- 
nue for  multiple  zoning,  at  $25  a  foot,  having  a 
valuation  of  $33,000,  or  $3300  an  acre  for  multiple- 
family  land.  [164] 

*     *     * 

A.  The  balance  of  area,  there  was  approxi- 
mately 19.7  acres  was  removed,  already  sold  to  a 
school,  and  it  left  this  little  area  of  100  feet  here 
on  the  top,  and  this  area  here  which  I  figured  for 
zoning  for  residence,  of  approximately  110  acres, 
and  I  had  a  valuation  of  that  at  $1500  an  acre, 
which  gave  $166,395  for  the  area  devoted  to  resi- 
dence. 
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*     *     * 


A.  The  balance  of  the  ranch.  I  figured  that  we 
have  frontage  on  Glendale  Avenue,  on  the  south 
side  of  Glendale.  You  have  frontage  on  the  east 
side  of  Dysart.  You  have  some  frontage  on  North- 
ern Avenue,  so  taking  it  all  in  all,  figuring  that  a 
lot  of  it  was  removed  from  the  section  lines,  I  put 
a  valuation  of  $900  an  acre  on  the  balance  of  the 
property,  that  is,  of  the  entire  property. 

Q.  Then  I  take  it  by  your  testimony  that  the 
land  which  was  actually  taken  by  the  Government 
is  the  most  valuable  portion  of  this  particular  hold- 
ing of  Roach-Baker?  A.     Yes,  sir. 

Q.  And  you  would  attribute  that  to  the  corner 
in  the  front? 

A.  Its  location  on  a  double  section  line  corner, 
the  [165]  fact  it  is  on  the  main  road  where  people 
from  Phoenix  and  Glendale  travel,  and  that  it 
would  lend  itself  to  a  very  fine  commercial  develop- 
ment also  for  housing,  multiple  housing,  which  in 
my  opinion  was  very  much  in  need.  [166] 


Q.  Assuming  that  the  Government's  witness  is 
correct,  for  the  pui-pose  of  our  argument  here,  that 
this  is  only  farm  land,  and  has  no  value  for  any 
other  purpose,  that  Luke  Field  was  not  there,  and 
that  it  had  no  effect  on  the  market  value  of  this 
land. 
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Have  you  considered  this  matter  from  that  point 
of  view,  as  to  whether  there  would  be  any  depletion 
in  market  value  on  the  remainder  land  after  the 
taking  f  A.     Yes,  I  have. 

Q.  And  what  are  the  factors  which  assist  you  in 
arriving  at  an  opinion  in  that  regard? 

A.  Well,  to  enumerate  some  of  them :  first  would 
h^  the  disruption  of  your  irrigation  system. 

Q.     In  what  respect  ? 

A.  Which  would  mean  that  the  laterals  that  were 
in  existence  would  have  to  take  and  be  moved,  be- 
cause the  property  was  in  the  center,  in  other  words, 
block  the  progTess  of  the  [167]  water  to  the  south. 

It  would  mean  that  you  would  lose  your  tail 
water,  Avhich  is  the  water  accumulated  in  the  sump 
in  the  south,  which  water  was  used  to  in^gate  parts 
of  the  east  land. 

You  would  have  to  relocate  your  sump  and  pump. 
You  would  have  to  take  and  level  for  gravity  flow 
the  land  east  of  Dysart  Road,  and  there  is  quite  a 
hump  in  it. 

Then  the  fact  that  the  buyei-s  would  be  reluctant 
to  i^urchase  because  of  the  fact  here  that  the  Govern- 
ment might  need  more  land  adjacent  to  this,  this 
housing  project  might  go  on.  and  they  figure,  "will 
they  need  more  land.'' 

So  the  fact  is  a  buyer  says,  * '  I  want  to  stay  out  of 
that  picture." 

The  next  thing  is  the  damage  suits  that  could 
arise  by  reason  of  dusting,  working  it  as  a  field 
without  having  the  closeness  of  homes  and  children, 
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and  other  things,  that  the  dusting  would  certainly 
be  disastrous,  I  think,  and  you  would  have  a  lot  of 
damage  suits. 

The  next  thing,  you  have  the  loss  of  a  housing 
program. 

Q.     Explain  that,  sir. 

A.  In  other  words,  this  land,  in  my  opinion  its 
best  use  was  for  housing  program.  If  the  Govern- 
ment takes  this  part  of  the  deal,  they  have  taken 
away  the  part  of  the  land  which  would  be  the  best 
land  for  housing,  so  a  buyer  looking  [168]  at  it 
would  say,  "Well,  what  have  I  got  left?  I've  got  a 
farm  divided  into  two  or  three  different  parcels." 

So  the  next  thing  is  the  loss  of  commercial  ac- 
ceptance. If  you  have  a  shopping  area  that  in  these 
days,  say,  for  instance,  from  1955  on,  you  have  to 
provide  a  lot  of  parking,  and  this  parking  is  very 
essential,  so  if  you  have  an  area  which  is  too  small, 
you  can't  attract  the  major  chain  stores,  because 
they  feel  that  they  have  to  have  a  lot  of  parking,  and 
a  lot  of  dollar  volume. 

Q.  Explain  specifically  with  reference  to  which 
piece  of  land  are  you  now  referring? 

A.  I  am  referring  now  to  the  southeast  quarter, 
that  is  the  land  from  which  this  property  is  taken, 
that  is  the  immediate  quarter  section. 

Q.  In  other  words,  the  northwest  corner  of 
Dysart  and  Glendale  which  was  zoned  commercially  I 

A.     Yes,  sir. 

Q.     Is  left  mth  how  much  commercial  now? 
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A.     300  feet  by  300  feet. 

Q.     Approximately  how  many  acres  is  that? 

A.     About  200  acres. 

Q.     Could  that  be  600? 

A.     No.    On   both   sides   you   have 

Q.  I  understand.  I  take  it  your  opinion  would 
be  that  that  is  not  a  sufficient  acreage  for  a  success- 
ful commercial  [169]  development  on  that  corner? 

A.     I  am  sure  it  is  not. 

Q.  Do  you  have  an  opinion  as  to  whether  that 
is  decreased  or  increased,  the  value  of  that  corner? 

A.  If  you  leave  it  with  that  small  amount  of 
commercial,  then  you  have  certainly  depreciated  the 
value  of  that  corner.  [170] 

•X-         *         * 

Q.  Mr.  Cavanagh,  when  you  are  called  upon  to 
render  an  opinion  as  to  the  market  value  of  a  given 
piece  of  land,  and  you  do  not  have  what  in  your 
opinion  would  be  comparable  sales  by  which  to  be 
guided,  then  how  do  you  arrive  at  the  market  value 
figure  ? 

A.  That  is  a  part  of  your  experience  that  is 
gained  over  a  period  of  years,  where  you  have  either 
developed  some  other  property,  or  have  purchased 
other  property,  and  had  developed  it,  that  could  be 
developed  with  the  same  [171]  method  that  this 
particular  piece  of  property  could  be  developed. 

Q.  And  in  this  particular  piece  of  property,  when 
you  refer  to  subdivision-residential  development  on 
the  rear  acreage,  what,  in  particular,  type  of  resi- 
dential construction  would  you  have  in  mind? 


112  United  States  of  America  vs. 

(Testimoii}^  of  Bert  Cavanagh.) 

A.  Residential  construction,  you  mean  with  re- 
gard to  size  of  lots? 

Q.    Yes,  what  class,  or  price? 

A.  They  w^ould  be  in  the  medium-price  class, 
rumiing  from  approximately,  oh,  from  $9,000  to 
$13,000. 

Q.  And  are  you  able  to  calculate  what  that  class 
of  residential  subdivision  would  support  in  the  way 
of  investment  in  land  in  order  to  make  it  profitable  ? 

A.  On  that  type  of  an  operation,  if  you  could 
buy  your  land,  that  is,  your  residential  land  as 
naked  land  for  $1,500  an  acre,  it  would  be  very 
profitable. 

Q.  Have  you  considered  the  value  of  this  land 
from  that  point  of  view?  A.    Yes,  I  have. 

Q.  Referring  to  subdivision  land  generally  in 
this  Valley,  with  respect  to  market  values,  I  now 
refer  you  to  a  scale  of  values  from  high  to  low. 

Can  you  enlighten   the  Jury   as   to  where   this 

value  that  you  have  attributed  to  this  land  would  fall 

in  that  scale?  [172] 

*     *     * 

Q.  Calculating  a  per  acre  average  price  on  the 
land  that  was  taken,  have  you  figured  out  what  this 
figure  of  $268,280  represents  on  the  132.4  acres 
which  was  taken? 

A.    It  is  approximately  $2,000  an  acre. 

Q.  And  the  price  of  $2,000  per  acre  for  the  use 
of  subdivision  purposes,  where  does  it  fall  in  a 
category,  or  range  in  values  with  other  subdivision 
land  in  this  Valley? 
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A.  That  is  about  what  the  developers  are  paying 
for  lands  where  you  have  to  sell  houses  from  about 
$9,000  to  $13,000. 

Q.  Do  you  know  whether  there  is  any  land  which 
is  best  suited  for  subdivision  purposes,  and  where 
there  is  a  market  for  same  for  that  purpose  in  this 
Valley  which  can  be  purchased  for  less  than  $2,000 
an  acre?  A.     As  of  that  date? 

Q.    Yes,  sir.  [173] 

A.  Not  comparably  located  with  the  advantages 
that  I  spoke  about  this  morning,  and  with  the  ready 
market  already  developed  for  you,  I  don't  know  of 

any.  [174] 

*     *     * 

Cross-Examination 
By  Mr.  Eubank:  [175] 


Q.  Would  you  define  for  me  first  the  term  used, 
*'The  highest  and  best  use"? 

A.  The  highest  and  best  use  is  the  use  to  which 
a  property  can  be  put  economically,  and  to  show  the 
best  return,  and  also  with  regard  to  the  type  of 
property,  as  to  whether  it  should  be  developed, 
should  be  farm  land,  or  should  be  subdivision  land. 

It  is  the  best  use  to  which  that  property  can  be 
put  at  the  time. 

Q.     At  the  time?  A.    Yes,  sir. 

Q.    And  this  would  be  March  11,  1957? 

A.    Yes,  sir,  and  it  also  takes  into  consideration 
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the  fact  that  there  can  be  potential  growth  in  the 

future.  [176] 


Q.  Now,  isn't  it  true,  or  do  you  know  of  your 
own  knowledge  that  comparable  sales  are  the  best 
evidences  we  have  of  a  market,  of  a  going  market? 

A.     Yes,  sir. 

Q.  I  understand  that  it  was  your  opinion  that 
there  were  no  comparable  sales  in  the  vicinity  of 
this  taking? 

A.  In  the  immediate  vicinity,  and  at  the  time. 
Time  is  a  big  element  there,  too. 

Q.  Now,  in  order  for  you  to  come  to  that  con- 
clusion, did  you  examine  sales  in  the  area? 

A.     Yes,  I  did.  [177] 


Q.  My  understanding  of  the  main  basis  of  your 
opinion  that  this  area  is  residential,  multiple  hous- 
ing, I  believe,  and  commercial,  is  the  fact  of  the 
soldiers  stationed  at  Luke  Field? 

A.  That  is  one  of  the  reasons.  Soldiers,  plus 
civilians. 

Q.  And  the  payroll,  you  might  say,  of  the  Luke 
Pield  itself? 

A.     Yes,  sir,  that  is  a  very  very  big  influence, 

yes,  sir.  [182] 

*     *     * 

Q.  My  understanding,  Mr.  Cavanagh,  is  that  you 
did  not  search  further  than  that  immediate  area 
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there  because  you  felt  in  your  own  mind  that  any 
sales  like  up  in  the  Adaman  Mutual  District  were 
not  comparable,  is  that  your  position? 

A.     Yes,  I  definitely  say  it  was  not  comparable. 

Q.  Consequently,  you  would  rule  out  any  of  those 
sales,  even  though  they  are  only  a  mile  from  the 
property?  [179] 

A.  I  ruled  it  out  because  they  are  not  com- 
parable, in  my  opinion,  that  they  were  not  com- 
parable. 

Q.  They  are  not  comparable  in  your  opinion  be- 
cause of  the  location  of  the  Luke  Air  Force  Base, 
is  that  correct? 

A.  No,  sir.  That  is  only  one  of  the  advantages. 
One  of  our  biggest  reasons  is  because  of  the  fact 
it  is  on  the  opposite  side  coming  from  where  the 
population  centers  are. 

Q.     From  the  road? 

A.  Yes.  That  is  very  important.  Coming  from 
Phoenix,  and  coming  from  Glendale  you  would  have 
to  go  by  Luke  Field  to  get  to  the  other  side  of  it. 

Q.  Okay.  That  is  for  residential.  You  will  admit 
that  that  would  only  make  a  difference  in  the  resi- 
dential development? 

A.  It  would  make  a  difference  in  the  home 
development. 

Q.  I  mean  why  the  sales  are  not  comparable  up 
in  the  Adaman  Mutual  District  from  this  land 
that  we  are  talking  about. 

A.  Because  of  the  fact  that  is  very  important, 
and  the  fact  that  it  is  on  a  main  arterial  road 
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coming  from  town,  it  is  closer  to  Luke  Field,  and 
that  it  would  be  more  natural  that  you  would  sub- 
di\dde  that  sooner  than  going  farther  away  from 
it.  The  water  situation [180] 

*  *     * 

Q.  Now,  what  type  of  an  investment  are  you 
contemplating  out  there  on  this  $2,000  acreage,  this 
multiple  housing  you  are  referring  to  I 

How  many  hundred  thousand  dollars? 

A.    Pardon  ? 

Q.     How  many  hundred  thousand  dollars? 

A.  The  shopping  center  would  undoubtedly  cost, 
oh,  possibly  you  would  probably  start  with  about  an 
investment  in  your  shopping  center  of  about 
$300,000  to  $350,000. 

Q.     It  would  be  a  pretty  large  shopping  center? 

A.     Not  in  these  days,  it  isn't.  [183] 

*  *     * 

Q.  You  understand  we  are  interested  in  March 
11,  1957,  don't  you? 

A.  I  say,  I  am  bringing  it  up.  I  was  interested 
not  only  on  March  11th,  I  saw  the  potential  growth 
from  1943  to  1957. 

Q.  In  other  words,  the  potential  of  the  base  at 
Luke  Field? 

A.  Luke  Field,  and  other  people  farming,  going 
into  the  area,  new  people  coming  into  that  area, 
which  is  a  matter  [184]  of  growth. 
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Q.  Where  is  all  this  demand  for  subdivisions 
out  in  that  area?  Do  .you  know  how  far  Long's 
Mary  vale  is  from  that  [185]  area? 

A.     Yes,  he  is  around  53rd,  55th,  60th. 

Q.     Almost  seven  miles? 

A.  I  would  say  between  six  and  seven  miles. 
Just  comparatively,  if  you  want  the  comparison. 

Q.     How  about  Glendale  Avenue? 

A.  Can  I  ask  you  about  the  comparison.  He  took 
a  new  area  at  the  time  he  went  out  there  that  I 
myself,  as  an  appraiser,  I  thought  was  a  little 
premature.  He  went  out  there  and  developed  over 
5,000  houses,  built  shopping  centers  which  weren't 
apparent  before  he  got  there.  [186] 

•»     *     * 

Q.  Isn't  it  true  that  at  this  moment  all  of  those 
people  that  are  at  Luke  Air  Force  Base,  that  are 
living  off  the  base,  are  actually  living  in  some  form 
of  rental  in  the  area  right  now?  [187] 

A.  What  do  you  call  by  the  area?  Six  or  seven 
miles  away? 

Q.  In  Glendale,  Litchfield,  sure,  six  or  seven 
miles  away. 

A.  I  say,  that  is  practically  the  nearest  sub- 
division for  either  the  personnel,  or  for  the  force 
out  there. 

They  really  have  to  travel  from  Glendale,  or  to 
Litchfield,  or  into  Phoenix,  a  great  percentage  of 
them  go  to  Phoenix.  [188] 
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Q.     Okay.  Let  us  get  back  to  Tract  H-801. 

Your  testimony  indicates  that  there  is  a  scarcity 
of  land  in  that  area  on  which  to  put  houses. 

Is  there  any  scarcity  of  land  around  there,  Bert? 

A.  I  would  say  scarcity  of  comparable  land,  yes, 
sir. 

Q.  You  are  using  comparable  land,  not  in  the 
sense  of  comparable  sales? 

A.     As  to  location. 

In  other  words,  if  I  was  a  developer,  and  I  had 
my  choice,  I  would  certainly  take  that  land  which 
is  under  consideration  here  rather  than  the  wash 
land,  or  waste  land,  or  some  farm  land  farther  re- 
moved. Just  personally,  as  a  developer, .  that  would 
be  more  important  to  me. 

Q.     Even  though  it  costs  you  $2,000  an  acre? 

A.    Yes. 

Q.  And  you  might  get  the  other  land  for  half 
that? 

A.  And  probably  have  the  same  results  as  in  the 
subdivision  to  the  south.  The  land  is  not  good,  and 
therefore  it  is  not  selling.  [189] 


Redirect  Examination 

By  Mr.  LaPrade : 

*     *     * 

Q.  Assuming  that  the  Government's  theory  is 
the  correct  theory,  that  the  highest  and  best  use  is 
for  farm  land  purposes  only,  and  we  are  not  con- 
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cerned  with  values  for  any  other  purposes,  and 
considering  the  physical  lay-out  of  the  [192]  re- 
mainder of  the  farm,  as  it  were,  would  you  have  an 
opinion  as  to  the  market  value  of  the  remainder 
of  the  farm  as  compared  to  before? 

A.  After  the  severance  of  the  property  in  ques- 
tion '? 

Q.  Yes,  sir.  Or  to  pinpoint  it  on  a  per-acre  aver- 
age basis,  would  you  have  an  opinion  as  to  whether 
there  was  a  decrease  in  the  market  value  per  acre? 

A.  I  think  there  would  be  a  decrease  in  valua- 
tion of  approximately  $400  an  acre.  [193] 

«■     *     * 

Q.  Have  you  worked  out  an  opinion  as  to  farm 
values  in  connection  with  this  land  on  a  hypothetical 
basis,  assuming  it  has  no  other  value? 

A.  Approximately  $700  per  acre,  under  the  con- 
ditions of  having  three  separate  locations,  and  the 
reallocation  of  water,  and  the  damage  that  you 
sustained  because  you  cannot  crop  dust. 

Q.  By  that  do  you  mean  to  say  that  the  re- 
mainder of  the  land  as  farm  land  would  have  a 
value  of  $700  per  acre  ?  A.     Yes,  sir. 

Q.  Then  you  are  referring  to  356  acres  at  $700 
an  acre?  A.     Yes,  sir. 

Q.     That  is  after  the  taking? 

A.     That  is  after  the  taking. 

Q.  And  what,  in  your  opinion,  is  the  market 
value  of  [194]  the  entire  farm? 

A.  $1,100  before  taking,  taking  into  considera- 
tion everything. 
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Q.     As  farm  land  1  A.     Yes,  sir. 

Q.     488  acres  at  $1,100  an  acre? 

A.     Yes,  sir. 

Q.     Those  are  your  figures  multiplied  ouf? 

A.     Those  are  my  figures. 

Q.  Would  you,  Mr.  Cavanagh,  without  specifi- 
cally multiplying  those  out  at  this  moment,  will  you 
tell  the  Jury  what  the  factors  are  which  prompt 
you  to  conclude  that  there  is  a  loss  in  value  of  $400 
per  acre  after,  as  compared  to  before  the  taking"? 

A.  I  think  I  gave  you  this  morning  the  disrup- 
tion of  irrigation.  The  loss  of  tail  waters.  The 
relocation  of  sump  and  pump.  The  levelling  for 
gravity  flowing.  [195] 


ROBERT  L.  BLAKE 

called  as  a  witness  in  behalf  of  the  Defendants, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  LaPrade : 


*     *     * 


Q 

A 

Q 

A 

Q 
A 

Q 


What  is  your  occupation? 

Appraiser;  valuation  engineer. 

Where  did  you  receive  your  education? 

University  of  Arizona. 

What  degree  did  you  receive  ? 

Bachelor  of  Science  in  Civil  Engineering. 

When  did  you  graduate?  A.     1937. 
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Q.  Have  you  been  in  the  appraising  business 
ever  since  then?  [196] 

A.  No,  I  was  with  the  United  States  Geological 
Survey  for  some  years. 

In  the  United  States  Navy  for  three  years.  And 
in  the  appraisal  business  since  1945. 

Q.     Where? 

A.    Here  in  Phoenix,  Arizona,  and  all  over  the 

state. 

*     *     * 

Q.  And  have  you  had  occasion  to  appraise  real 
estate  which  is  suitable  for  either  farming  or  sub- 
division purposes'? 

A.     Yes,  I  would  say  virtually  all  purposes. 

Q.  And  have  you  had  occasion  to  specifically 
appraise  and  examine  lands  in  large  acreage  blocks 
for  purposes  of  future  subdivisions'?  A.    Yes. 

Q.  Have  you  had  occasion  to  observe  whether  or 
not  in  this  Valley  at  any  given  point  of  time,  land 
ceases  to  be  valuable  for  one  purpose,  and  increases 
in  value  for  a  different  purpose  %  [197] 


Q.  Has  or  not  it  been  a  common  occurrence  in 
this  Valley  in  recent  years  for  farm  land  to  cease 
having  value  as  such,  and  to  have  an  increment  for 
other  purposes? 

A.     Many  many  acres  have  been  in  that  category. 

Q.  Do  you  know  in  which  direction  the  general 
population  movement  is  headed  in  this  city'? 

A.  Generally  north,  northeast,  northwest,  east 
and  west. 
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Mostly  it  eliminates  the  south,  more  so  than  any 
other  direction.  The  other  directions  are  much  more 
predominant. 

The  most  recent  acceleration  of  move  has  been 
to  the  northwest,  the  Deer  Valley  area,  and  the 
John  Long  developments  have  all  indicated  that  in 
the  next  few  years  development  is  going  to  be 
primarily  to  the  west. 

We  also  have  some  plans  for  a  direct  coast — 
Phoenix  to  the  Coast  highway  that  will  take  Van 
Buren  as  [198]  its  general  route. 

That  is  not  definite  as  yet,  but  it  has  been  thought 
of,  and  these  things  are  all  developing  to  the  west. 

Q.  How  do  you  go  about  appraising  a  given  plot 
or  block  of  acreage  as  to  its  highest  and  best  use  ? 

A.  Well,  in  determining,  in  arriving  at  a  con- 
clusion as  to  the  highest  and  best  use  of  a  piece  of 
property  in  connection  with  appraising  it,  the  proc- 
ess amounts  to  an  examination  of  not  only  the 
property  in  question,  but  the  general  area,  and  also 
such  things  as  zoning,  possible  deed  restrictions, 
various  things  of  that  nature  that  would  affect  what 
a  piece  of  property  can  both  legally  and  logically 
be  put  to  use,  for  what  purpose  is  there  a  demand. 

You  simply  have  to  go  out  and  study  the  area 
and  determine  what  possible  uses  there  may  be  now, 
or  in  the  immediate  future,  for  this  land,  and  decide 
on  which  one  will  be  the  highest  value  to  that  land. 

Therefore,  when  you  decide  in  your  own  mind, 
then  you  will  consider  that  the  highest  and  best  use. 

Q.    And  have  you  been  employed  in  this  case 
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heretofore  to  render  an  appraisal,  and  your  opinion 

of  the  market  value  of  Tract  H-801,  in  this  action? 

A.     Yes,  I  have. 

Q.  And  specifically  what  did  you  do  with  respect 
to  arriving  at  an  appraisal  of  value  in  this  re- 
gard? [199] 

A.  In  the  case  of  the  Baker-Roach  property,  I 
was  first  employed  in  1957.  I  forget  the  month. 
Sometime  during  the  year  1957. 

And  my  first  step  was  to  go  out  and  look  at  the 
land  itself,  and  also  the  general  area  involved. 

Of  course,  I  am  familiar  with  it  in  a  general  way, 
without  any  specific  inspection. 

I  have  been  here  practically  all  my  life,  and  I 
have  known  that  area  for  many  many  years,  but 
in  connection  with  this  specific  appraisal,  there  was 
an  on-the-spot  complete  and  thorough  investigation 
made  of  the  entire  area  in  and  about  Glendale  Ave- 
nue and  Dysart  Road,  including  to  the  south,  north, 
the  Luke  Field  area,  and  east  to  the  Glendale  area. 

The  next  step  after  the  thorough  physical  in- 
spection is  an  inspection  of  the  records  to  try  and 
determine  if  there  are  sales  in  this  area,  which  by 
point  of  time,  and  type,  and  size  might  be  compa- 
rable to  this  land. 

Q.     Did  you  make  that  inspection? 

A.     Yes,  I  did.  I  made  an  exhaustive  study. 

Q.    And  what  did  you  find  ? 

A.  I  found  no  sales  in  this  area  of  anything  that 
I  considered  comparable.  [200] 
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This  location,  it  is  obvious,  is  on  the  main  route 
of  travel  to  Luke  Field.  It  is  near  it.  It  is  handy. 
Yet  it  is  far  enough  away  that  it  is  away  from  the 
principal  noise  nuisance  of  Luke  Field. 

It  fronts  Glendale  Road,  Glendale  Avenue,  which 
is,  as  I  say,  the  obvious  main  access  road  to  Luke 
Field.  It  also  fronts  on  Dysart  Road.  In  other 
words,  it  is  at  a  mile  corner. 

It  is  on  the  side  of  Luke  Field  toward  develop- 
ment, rather  than  away  from  it.  The  terrain  is,  well, 
it  is  cultivated.  It  is  level,  good,  for  the  most  part 
good,  level  land.  It  is  in  cultivation. 

All  of  these  things  would  have  to  apply  to  any 
other  land  in  order  for  it  to  be  comparable. 

Now,  the  only  possible  ones,  I  don't  think  there 
is  much  question  about  it,  would  be  maybe  these 
four  corners  right  here  (indicating). 

Q.     Where  is  that,  sir? 

A.  The  southwest  comer  of  Dysart  Road  and 
Glendale  Avenue.  The  southeast  corner  of  Dysart 
Road  and  Glendale  [201]  Avenue,  and  the  north- 
east corner  of  Dysart  Road  and  Glendale  Avenue. 

Q.  What  is  the  topography  of  this  southeast 
comer  of  Dysart  Road  and  Glendale? 

A.     I  wasn't  quite  through,  Mr.  LaPrade. 

Q.     Pardon  me. 

A.  These  are  the  only  possible  comparable  pieces 
of  land. 

None  of  them,  however,  is  completely  cultivated. 
None  of  them  is  as  level  right  to  start  with.  So  on 
that  basis  alone,  they  are  not  entirely  comparable. 
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In  addition  to  that,  none  of  those  have  sold.  So 
the  study  of  sales  in  the  area  turned  up  quite  a  few, 
but  none  of  them  were  any  good. 

They  were  different  kind  of  land,  located  in  a 
different  relative  position,  a  different  tyj^e  of  ter- 
rain, not  cultivated,  various  things.  Something  made 
every  one  of  them,  every  piece  of  land  that  I  found 
in  the  possibly  10-mile  radius — I  don't  think  I 
went  that  far,  say,  10  miles  diameter,  5-mile  radius 
— every  one  of  them  had  some  element  that  would 
not  measure  up  to  this  land.  [202] 

*     *     * 

They  were  all  different  kind  of  land.  There  were 
some  sales  during  that  period,  but  they  were  all 
different  kinds  of  land. 

Q.  With  respect  to  the  subdivision  south  of 
Glendale  Avenue  on  the  east  side  of  Litchfield  Road 
circled  in  red  on  the  left  center  of  Government's 
Exhibit  1  in  evidence,  did  you  have  an  opportunity 
to  examine  that  situation,  Mr.  Blake? 

A.  Mr.  LaPrade,  if  I  may  say,  I  don't  believe  I 
finished  answering  your  last  question. 

You  asked  me  what  I  did,  and  I  wasn't  through 
with  what  I  did.  I  don't  want  to  get  confused  here. 

Q.    I  will  strike  my  question,  and  you  jjroceed. 

A.  That  wasn't  all  I  did  was  just  arrive  at  this 
point  of  investigating  the  sales. 

After  that,  I  then  investigated  the  possibility  of 
finding  sales  of  similar  lands  for  a  similar  purpose, 
in  a  slightly  different  area. 
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In  other  words,  this  piece  of  land  I  consider  in  a 
strategically  located  spot,  in  an  area  where  housing 
is  needed,  as  evidenced  by  my  investigations  as  to 
the  number  of  personnel  living  oif  the  base,  the  loca- 
tions where  I  actually  found  them  living  being  so 
remote  from  their  place  of  occupation,  I  felt  that 
there  was  a  very  definite  need  for  housing  in  this 
area,  and  feel  that  this  is  the  best  [203]  place  to 
put  it. 

Now,  then,  this  resolves  itself  to  this  set  of  cir- 
cumstances. 

We  have  a  piece  of  land  fringing  an  area  that 
needs  development.  I  therefore  considered  that  if  I 
could  find  some  lands  in  the  same  situation  market- 
wise  that  were  fringing  another  area  that  is  already 
developed,  and  in  demand  for  development,  where 
housing  is  needed,  if  I  could  find  lands  like  that, 
even  though  they  weren't  in  the  immediate  vicinity, 
then  that  would  give  me  an  indication  of  what  this 
land  would  bring  in  the  market. 

On  the  other  hand,  just  outside  Luke  Air  Force 
Base,  what  would  a  developer  be  willing  to  pay  for 
land — I  think  it  is  indicated  by  the  testimony  that 
some  land  may  be  six  or  seven  miles  away,  what  it 
might  have  sold  for  in  the  market  to  a  developer 
with  a  market  at  hand. 

He  is  in  the  fringe  of  development,  and  it  is 
growing,  his  land  is  in  demand,  so  on  that  basis  I 
think  that  comparable  lands  are  not  in  this  im- 
mediate vicinity,  but  are  on  the  fringe  of  growth. 

I  therefore  studied  some  of  these  areas  and  found 
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an  indication  of  values  of  lands  ready  for  develop- 
ment,  that  I   used  in  basing  my  opinion  of  this 
land.  [204] 


Q.  Do  you  have  an  opinion  of  the  highest  and 
best  use  to  which  Tract  H-801  could  have  been  put 
on  March  11,  1957  ?  A.     Yes,  I  do. 

Q.     And  what  is  that  opinion? 

A.  In  my  opinion,  the  land  could  best  be  used 
as  a  residential  development  for  the  acreage  back 
of  the  main  streets. 

And  commercial  development  on  the  corner  of 
Dysart — the  northwest  corner  of  Dysart  Road  and 
Glendale  Avenue,  and  a  combination  professional 
multiple-dwelling  development  along  the  Glendale 
Road  frontage,  what  is  commonly  referred  to  as 
R-5  property. 

Q.     That  is  a  reference  to  zoning? 

A.  That  is  a  zoning  reference  which  indicates  it 
can  be  used  for  professional  offices,  or  multiple 
dwellings. 

Q.  In  making  an  appraisal  as  to  what  a  willing 
buyer  would  pay  a  willing  seller,  do  you  have  an 
opinion  as  to  whether  the  present  zoning  of  a  part, 
or  all  of  the  property  in  question,  would  be  a  factor 
that  a  buyer  would  consider? 

A.    Yes,  it  would  be.  [205] 


Q.     Do  you  have  an  opinion  as  to  whether  the 
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demand  for  housing'  in  the  immediate  vicinity  of 
Tract  H-801  was  sufficient  on  March  11,  1957,  to 
have  an  effect  on  the  actual  market  value  of  the 
land?  A.     Yes,  I  do  have  an  opinion. 

Q.     What  is  that  opinion? 

A.  In  my  opinion,  as  revealed  by  my  studies  in 
connection  with  this  appraisal,  I  feel  that  the  de- 
mand, the  indicated  demand  for  housing  in  this  area 
would  warrant  an  immediate  development  of  this 
quarter  section  of  land. 

Q.  And  you  were,  of  course,  aware  of  the  Gov- 
ernment's Wherry  Housing  and  Capehart  Housing 
projects  that  under  the  law  the  Government  can 
resort  to  if  they  need  it?  A.     Yes,  sir. 

Q.  Generally  speaking,  I  mean  you  are  familiar 
with  that  type  of  projects? 

A.    Yes,  sir,  I  am. 

Q.  And  do  you  have  an  opinion  as  to  whether 
that  type  of  project  would  be  needed  if  it  was  tirst 
developed  by  the  land  owners? 

A.  I  do  not  think  so.  I  think  it  is  obvious  the 
only  reason  any  development  would  go  in  there  was 
because  it  was  needed,  and  if  private  capital  has 
not  done  it,  then  these  [206]  various  methods  have 
been  provided  by  law  to  take  care  of  housing. 

Q.  And  do  you  know  when  Luke  Field  became  a 
permanent  facility? 

A.     I  believe  in  April  of  1956. 

Q.  That  was  approximately  a  year  before  this 
action  was  filed  by  the  Government?  A.     Yes. 

Q.     And  do  you  know  whether  it  became  generally 
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known  about  the  time  the  Government  made  the  air 
base  a  permanent  facility,  that  this  project  would 
be  the  next  step? 

A.  As  I  recall,  it  was  general  knowledge  very 
shortly  thereafter. 

Q.  So  considering  your  experience  and  your 
background  in  all  of  the  matters  to  which  you  have 
testified  today,  Mr.  Blake,  do  you  have  an  opinion 
of  the  market  value  of  the  Roach-Baker  ranch, 
that  is,  all  of  their  holdings,  on  March  11,  1957? 

A.    Yes,  I  do. 

Q.  What  is  that  opinion?  Will  you  write  it  on 
the  blackboard,  sir?  A.     $724,300. 

Q.  $724,300.  Do  you  have  an  opinion  of  the 
value,  in  terms  of  fair  market  value,  of  the  re- 
mainder of  the  ranch  after  the  taking?  [207] 

A.    Yes,  I  do. 

Q.    What  is  that,  sir?  A.     $492,000. 


Q.    What  is  the  difference  in  those  two  figures? 
A.     $232,300.  [208] 


A.  That  represents  for  the  132.4  acres  taken 
$1,750  per  acre. 

Each  of  the  above  two  figures  are  predicated 
upon  various  amounts  for  the  various  portions  of 
this  land  which  I  don't  consider  all  the  same. 

I  don't  think  that  all  that  land  is  exactly  the 
same. 
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Q.  In  arriving  at  your  "after"  value,  to  wit, 
492,000,  have  you  made  a  deduction  for  any  sever- 
ance damages?  A.     No,  sir.  I  have  not. 

I  think  that  the  highest  and  best  use  of  this  land 
remains  the  same  before  and  after  this  taking,  and 
this  does  not  involve  farming. 

I  think  that  all  of  this  land  has  a  value  that 
can  be  predicated  on  a  higher  usage  than  farming. 
And  those  potentials,  and  those  elements  of  value 
remain  there  [209]  regardless  of  who  develops  this 
160  acres,  the  fringe  land  around  it  remains  the 
same.  It  is  still  next  to  a  development,  and  there  is 
no  difference  when  considering  the  highest  and  best 

use. 

*     *     * 

Q.  Assuming  for  the  purpose  of  argument  that 
this  farm  is  a  farm,  and  was  on  the  date  of  taking, 
and  had  no  value  for  any  purpose  other  than  farm- 
ing, and  omitting  any  other  increment  or  element  of 
value  from  this  problem,  would  you  have  an  opin- 
ion as  to  whether  the  remaining  land  after  the 
taking  would  have  a  per  acre  market  value,  market 
valuation,  the  same  as  before  the  taking? 

A.     Yes,  I  have  such  an  opinion. 

Q.     What  is  that  opinion? 

A.  In  my  opinion,  the  remaining  acreage  would 
not  have  as  high  a  unit  value  as  farm  land  after  this 
taking,  for  the  purpose  intended. 

Q.     Why  is  that?  [210] 

A.     Actually,  the  primary  reason  is  the  undoubted 
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elimination  of  the  most  economical  method  of  crop 

dusting,  which  is  by  airplanes. 

It  simply  would  not  be  feasible.  I  don't  think  any- 
one would  even  want  to  go  in  there  with  airplanes 
flying  low,  and  poison  dust,  and  so  forth,  even  if 
the  law  allowed  it. 

I  don't  believe  they  would  want  to  go  in  and 
dust  by  that  method  any  more  when  they  are  right 
next  to  a  school  and  a  housing  project. 

Q.  Then  it  is  your  opinion  that  a  prospective 
purchaser  would  weigh  that  matter  heavily? 

A.  Yes,  I  think  that  the  only  remaining  value 
then  goes  to  a  bargain  purchase. 


Mr.  Eubank:  May  the  record  show  that  the 
Government  has  moved  the  Court  for  a  Jury  view  of 
the  condemned  real  property  and  the  property  sur- 
rounding the  taking,  and  that  counsel  for  the  De- 
fendant had  no  objection,  and  that  the  Court  granted 
the  motion  for  one  o'clock  tomorrow  afternoon.  [211] 


Cross-Examination 
By  Mr.  Eubank:  [213] 

*     *     * 

Q.  Now,  you  stated  that  there  were  no,  in  your 
opinion,  no  comparable  sales  in  the  vicinity  of  the 
condemned  property?  A.     Yes. 
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Q.  And  I  assume  by  that  that  you  did  not  feel 
that  the  sales  up  in  the  Adaman  Mutual,  or  in  the 
Adaman  Water  District  were  comparable? 

A.  I  consider  them  comparable  in  no  Avay  at 
all.  [214] 

*  *  4f 

Q.  So  when  we  in  appraisal  work,  or  in  ap- 
praising talk  of  comparable  sales,  we  are  talking  in 
effect  of  guides,  isn't  that  correct,  guides  to  market? 

A.     That  is  certainly  true.  However 

Q.     That's  all  I  asked  you. 

A.     This  needs   some   explanation,   if   I   may. 

Q.     Well,  Mr.  LaPrade  can  ask  you. 

A.     This  is  not  a  complete  answer. 

Mr.  LaPrade:  I  would  like  to  have  him  explain 
it,  your  Honor. 

The  Court:     Go  ahead. 

The  Witness :  The  fact  that  your  properties  are 
not  exactly  comparable  is  probably  true  in  most 
cases.  However,  using  the  comparable  sales  method 
does  not  intend  to  use  a  resolving  of  differences 
method. 

You  must  guard  against  resolving  differences, 
rather  than  drawing  comparisions.  You  must  draw 
comparisions  and  not  resolve  differences. 

That  is  a  basic  concept  of  the  comparable  sales 
approach,  and  you  must  always  guard  against  that 
resolving  [215]  of  differences,  rather  than  drawing 
a  comparison. 

Q.     (By  Mr.  Eubank) :     So  in  your  opinion  that 
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is  what  you  would  have  been  doing  if  you  had  taken 
into  consideration  any  of  the  Adaman  transactions 
or  sales  behind  Luke  Field,   over  to  the  west? 

A.    Yes. 

Q.  And  also,  I  suppose,  any  sales  closer  in  to 
Glendale?  A.     Not  necessarily. 

Q.  My  understanding  is  that  you  did  consider 
land  that  you  call  similar  land,  the  sale  of  similar 
lands  in  a  similarly  affected  area? 

A.     Much  more  closely  comparable. 

Q.     As  far  away  as  six  or  seven  miles  away? 

A.     Correct. 

Q.  Now,  I  take  it  that  you  agree  with  Mr. 
Cavanagh  as  to  the  market  for  the  multiple  housing 
and  commercial  properties  or  valuations  that  you 
have  given  these  lands,  in  that  that  lies  on  the  Luke 
Air  Force  Base,  is  that  correct?  A.     Yes. 

Q.  That  is  one  of  the  large  factors,  evidently,  in 
your  mind,  that  makes  this  area  in  your  opinion  a 
residential  and  commercial  area? 

A.     The  fact  of  Luke  Field  being  there? 

Q.    Yes.  [216] 

*  *     * 

Redirect  Examination 

By  Mr.  LaPrade: 

*  *     * 

Q.  (By  Mr.  LaPrade) :  Mr.  Blake,  on  cross- 
examination  you  referred  to  the  term  of  ^^  resolving 
of  differences,''  rather  than  making  comparisons. 


134  United  States  of  America  vs. 

(Testimony  of  Robert  L.  Blake.) 

Will  you  elaborate  on  that  and  explain  precisely 
what  you  mean  by  those  phrases  to  the  Jury  ? 

A.  Well,  I  think  that  they  are  pretty  much  self- 
explanatory. 

It  is,  as  I  say,  a  basic  concej)t,  and  is  [217] 
spelled  out  very  carefully  in  any  appraisal  work, 
that  the  comparable  sales  approach  is,  if  applicable, 
the  best  approach  that  can  be  made.  But  that  the 
appraiser  must  always  guard  against  going  out  and 
finding  a  piece  of  property  that  is  not  truly  compara- 
ble, and  then  in  his  own  mind  saying,  perhaps, 
well,  this  isn't  the  same,  but  this  one  is  probably 
twice  as  good,  and  then  doubling  that  value  in  ar- 
riving at  it.  This  is  not  the  way  to  use  the  com- 
parable sales  approach. 

You  must  find  lands  that  in  virtually  every  test, 
in  nearly  every  measure  is  comparable. 

Now,  one  or  two  things  are  going  to  be  a  little 
different,  or  somewhat  different  in  every  case,  but 
you  must  draw  a  close  comparison,  and  not  view 
something  that  is  entirely  or  completely  different, 
and  resolve  those  differences.  This  is  not  the  method 
at  all. 

Q.  Then  I  take  it  in  examining  other  sales  in 
the  vicinity  of  Tract  H-801,  it  was  your  opinion 
that  to  call  them  comparable,  you  would  have  had 
to  resolve  differences,  rather  than  make  compari- 
sons? A.     Yes,  sir. 

Q.  And  that  was  your  main  reason  for  rejecting 
them  as  comparable  sales?  A.    Yes,  sir.  [218] 
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Recross-Examination 
By  Mr.  Eubank: 

Q.  Just  one  question.  It  is  my  understanding, 
then,  you  did  not  use  the  comparable  sales  ap- 
proach to  valuation? 

A.     Yes,  I  did.  I  think  I  stated  that  I  did. 

Q.  You  said  you  used  the  similar  sales,  sales 
of  similar  land  in  similar  area  approach? 

A.     This  is  what  I  call  closely  comparable. 

Q.  That  would  be  your  definition  of  comparable 
sales  approach?  A.     That  is  right. 

Q.  Even  though  the  property  is  six  or  seven 
miles  away? 

A.  That  is  the  one  diiference.  The  other  factors 
are  all  quite  similar,  and  I  think  these  are  similar 
enough  to  use  these  lands  as  a  guide.  [219] 


HERBERT  V.  ATHA 

called  as  a  witness  in  behalf  of  the   Defendants, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  LaPrade: 

Q.  Will  you  state  your  name,  please,  sir? 

A.  Herbert  V.  Atha. 

Q.  Where  do  you  live,  Mr.  Atha? 

A.  Litchfield  Park,  Arizona. 

Q.  By  whom  are  you  employed? 
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A.     J.  G.  Boswell  Company. 

Q.  What  is  the  business  of  J.  G.  Boswell  Com- 
pany? 

A.  Oh,  we  farm,  and  we  loan  money  on  crops, 
and  we  gin  cotton.  We  have  oil  mills,  and  we  feed 
cattle. 

Q.  Where  are  the  J.  G.  Boswell  operations  lo- 
cated in  this  county? 

A.  We  have  got  about  ten  gins.  I  will  have  to 
count  them  up. 

Q.  Where  are  they  generally  located?  Not  the 
gins,  sir,  but  the  farming  operations? 

A.  The  farming  operations  are  at  Marinette 
Ranch,  which  we  own,  northwest  of  Peoria,  and 
another  ranch  called  the  Santa  Fe  Ranch.  [220] 

Q.  What  is  the  total  acreage  of  the  J.  G.  Bos- 
well operations?  A.     About  16,000. 

Q.     What  is  your  purpose  with  the  company? 

A.     I  am  the  manager. 

Q.  You  are  the  general  manager  of  J.  G.  Bos- 
well Company?  A.     For  Arizona. 

Q.  And  for  how  long  have  you  been  emploj^ed 
by  them?  A.     About  32  years. 

Q.  What  are  the  different  positions  you  have 
had? 

A.  I  started  in  charge  of  the  gins  and  oil  mills. 
Then  I  got  in  the  farming.  Then  I  got  in  the  money 
loans.  Then  I  finally  tumbled  into  being  manager. 

Q.  Does  the  J.  G.  Boswell  Company  engage  in 
farm  loans  for  farmers  ?  A.     Yes. 

Q.     Is  that  for  the  purpose  of  growing  crops? 
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A.  Growing  crops,  and  we  make  capital  loans 
to  help  people  buy  farms. 

Q.  In  that  regard,  do  you  secure  your  loans 
by  mortgages? 

A.     Yes,  we  usually  take  a  second  mortgage. 

Q.  In  connection  with  the  cotton  ginning  opera- 
tions of  your  firm,  are  you  associated  with  farmers 
generally  in  the  valley?  A.     Yes.  [221] 

Q.    And  in  fact  you  gin  their  cotton? 

A.     That  is  right. 

Q.  And  you  loan  them  the  money  to  grow  their 
crops  with?  A.     That  is  right. 

Q.  That  is,  as  a  matter  of  fact,  the  general 
method  of  financing  farming  operations  in  this  day 
and  age,  is  it  not?  A.     That  is  right. 

Q.     Particularly  with  respect  to  cotton  farming? 

A.     That  is  right. 

Q.    Are  you  engaged  in  farming  personally? 

A.  Well,  I  have  a  place,  but  I  have  to  rent  it 
out.  You  can't  farm  for  yourself  and  work  for  the 
Boswell  Company. 

Q.    Where  is  your  farm  located? 

A.  My  southwest  corner  is  about  a  half  a  mile 
from  Baker  and  Roach's  northeast  corner. 

Q.  Referring  to  Government's  Exhibit  1  in  evi- 
dence, this  aerial  photograph,  then  your  property 
would  be  north  and  east  of  their  property? 

A.     Yes.  (Indicating  on  map.) 

Q.    Would  you  please  speak  louder  ? 

A.     I  say,  I  am  almost  in  the  river,  probably  right 
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up.  That's  it.  I  am  just  a  half-mile  from  this  corner 

on  Northern  Avenue. 

Q.  You  are  half  a  mile  north  of  Northern  [222] 
Avenue  ? 

A.  No,  I  am  on  Northern  Avenue.  My  south  line 
is  Northern  Avenue,  and  I  am  half  a  mile  east. 

*  *     * 

Q.  (By  Mr.  LaPrade) :  Would  you  make  a 
circle  there,  and  on  up  to  where  the  figure  202  is 

on  the  map? 

*  *     * 

Q.  How  long  have  you  had  that  piece  of  prop- 
erty*? 

A.  I  can't  remember.  I  have  had  it  for  about 
15  years. 

Q.  Are  you  familiar  with  the  Roach-Baker 
property?  A.     Yes,  I  am. 

Q.     Have  you  been  on  that  land? 

A.     Oh,  my,  yes. 

Q.  How  long  have  you  been  acquainted  with  that 
property?  [223] 

A.  Well,  long  before  they  had  it.  I  guess  I  have 
gone  by  it  maybe  three  times  a  week  for  the  last 
15,  16  years,  because  I  go  that  way  to  Marinette. 

Q.  In  your  experience  with  the  Boswell  Com- 
pany, have  you  had  occasion  to  analyze  farms  with 
respect  to  their  general  layout,  and  their  produc- 
tivity, and  the  ins  and  outs  of  the  farming  business  ? 

A.    Yes. 

Q.     Tell  us  what  you   must   consider   in   deter- 
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mining  whether  to  loan  money  for  the  purpose  of 

a  farmer  purchasing  another  farm. 

A,  The  first  thing  we  consider  when  we  make 
loans  is  how  we  are  going  to  get  the  money  back, 
so  the  main  point  on  that  is  how  much  money  will 
the  farm  make  as  a  farm. 

Q.  You  don't  know  anything  about  the  subdivi- 
sion business,  do  you?  A.     No,  not  a  thing. 

Q.  Mr.  Atha,  assuming  for  the  purpose  of  argu- 
ment, that  the  Roach-Baker  properties  have  no 
value  for  any  purpose  other  than  farming,  as  con- 
tended here  by  the  Government,  and  make  that  as- 
sumption with  respect  to  my  following  series  of 
questions,  if  you  will : 

Do  you  know  how  many  acres  of  land  were 
planted  in  cotton  in  the  year  1955? 

A.  I  have  got  it  in  here.  I  just  asked  the  girl 
in  the  [224]  office  to  give  me  their  production. 

Q.  Backing  up  a  little  bit,  Mr.  Atha,  by  way 
of  explanation,  do  the  Roach-Baker  farm,  or  do 
they  gin  their  cotton  with  you? 

A.     Yes,  they  gin  with  us. 

Q.  I  assume,  then,  that  your  company  has  a 
means  of  keeping  records  with  respect  to  how  much 
cotton  you  gin  for  them?  A.     Yes. 

Q.    And  eventually  you  put  it  into  bales? 

A.     Into  bales. 

Q.  And  have  you  made  inquiry,  or  made  your- 
self familiar  with  their  cotton  production  in  the 
past  three  crop  years?  A.     Yes. 

Q.     Let  us  start  with  the  year  1955. 
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A.     1955-1956,  they  got  279  bales  off  of  90  acres. 

Q.     State  that  once  more. 

A.     279  bales  off  of  90  acres. 

Q.     And  in  1956? 

A.     1956-57  they  got  332  off  of  a  hundred  acres. 

Q.     The  next  year? 

A.     1957-1958,  312  off  100  acres. 

Q.  And  those  are  the  figures  which  your  com- 
pany has  in  its  records?  [225]  A.     Yes. 

Q.  Are  you  familiar  with  the  nature  of  the  fer- 
tility of  the  soil  on  the  Roach-Baker  farm? 

A.     Yes. 

Q.     And  what  is  that  situation  ? 

A.  I  would  say  the  farm  is  always  one  of  the 
best  farms  out  there,  the  most  productive  in  the  way 
we  look  at  it. 

We  appraise  for  what  a  farm  will  make,  how 
much  money  it  will  make. 

Q.     And  has  this  been  a  productive  farm? 

A.     This  has  been  a  very  productive  farm. 

Q.  Generally  speaking,  by  the  figures  you  have 
given,  it  would  indicate  an  average  yield  of  three 
bales  per  acre,  would  it  not? 

A.     Yes.  It  is  a  little  over. 

Q.     How  does  that  rate  generally  with  farming? 

A.  That  rates  way  up,  within  the  top  four  or  five 
or  six. 

Q.  Are  you  familiar  with  the  water  conditions 
on  the  Roach-Baker  farm  ? 

A.    Yes,  quite  familiar. 

Q.     Have  you  been  on  it  and  looked  at  it? 
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A.     Yes. 

Q.     Do  you  know  how  they  irrigate  it  %  [226] 

A.     Yes. 

Q.  Are  you  familiar  with  the  sump,  and  the 
manner  in  which  they  use  it? 

*       -x-       * 

Q.  *  *  ^  With  regard  to  the  water  suj^ply  on  this 
property,  and  considering  your  knowledge  of  the 
farming  practices  on  that  farm,  and  the  crops  which 
they  have  put  in  over  the  [227]  years,  do  .you  have 
an  opinion  as  to  whether  there  has  been  sufficient 
water?  A.     Yes. 

Q.     For  the  purposes? 

A.  Yes.  In  my  opinion  there  has  been  plenty 
of  water. 

If  there  hadn't  been,  they  have  got  one  well  out 
there,  I  think  900  feet  deep — my  figures  are  ap- 
proximate— lifting  water  from  about  250  feet,  and 
the  wells  in  that  general  locality  run  about  30  to  50 
gallons  per  foot  of  drawdown,  so  if  they  wanted 
another  100  inches  of  water,  if  it  was  50  gallons 
per  foot,  why,  another  20  feet  would  give  you  an- 
other 100  gallons  of  water,  or  another  1000  gallons 
of  water,  as  a  matter  of  fact. 

Q.  Do  you  know  approximately  how  much  of  the 
acreage  on  the  east  side  of  Dysart  Road  as  of  March 
1957,  they  were  irrigating  from  the  tail  water  from 
the  sump? 

A.  Not  accurately.  I  think  they  were  irrigating 
about  a  hundred  acres. 
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Q.     If  it  was  the  testimony  of  Mr.  Baker  that 
it  was  80  acres,  you  would  accept  it? 

A.     I  would  accept  it.  I  certainly  would.  [228] 


Q.  Are  you  familiar  with  the  manner  in  which 
they  have  to  irrigate  the  remainder  of  the  ranch, 
subsequent  to  the  Government's  taking  Tract 
H-801? 

A.     They  have  got  to  get  this  water  over  [229] 

here. 

*     *     * 

Q.  Now,  explain  to  the  Jury  the  result  of  the 
taking  of  the  land,  with  respect  to  the  tail  water 
situation. 

A.  In  other  words,  the  two  sections  will  take 
care  of  about  a  half  section,  and  it  costs  about  50 
cents  an  acre-foot  to  pump  up  sump  water. 

It  probably  costs  at  least  5,  6  dollars  to  pump 
it.  If  they  were  using  5  and  6  dollar  water  on  this, 
and  catching  this  tail  water  and  getting  water  for 
50  cents  to  irrigate  this  spot  here,  and  now  they 
only  get  half  the  tail  water,  so  they  have  to  use 
more  5  dollar  w^ater  than  they  have  before 

Q.  The  result  being  that  their  water  is  costing 
more  per  acre  than  it  did  before? 

A.  It  is  costing  more  per  acre  than  it  did 
before. 

Q.  At  present,  then,  they  would  be  pumping 
direct  from  their  pumps  down  into  the  sump  ?  [230] 
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A.     Direct  from  the  pumps  into  the  sump. 

Q.  Do  you  know  whether  there  is  sufficient  tail 
water  now  going  into  the  sump  to  irrigate  tlie  80 
acres  on  the  east  side  of  Dysart? 

A.     Yes,  I  am  sure  there  is. 

Q.     All  tail  water'? 

A.  I  am  sure  it  is  all  tail  water.  That  should 
handle  the  whole  80  acres. 

Q.  The  Cxovernment  has  taken  the  southeast 
quarter  of  that  section  I  A.     Yes. 

Q.     And  that  much  less  land  is  irrigated? 

A.     Yes. 

Q.     So  they  have  that  much  less  tail  water? 

A.     Yes. 

Q.  Have  you  familiarized  yourself  as  to  whether 
now  there  is  sufficient  tail  water  to  irrigate  the 
east  80? 

A.  No,  there  would  only  be  half  enough.  If 
there  was  enough  with  the  320,  and  they  got  another 
60,    there's    going    to    be    only    half    enough    tail 

water.  [231] 

*     *     * 

Q.  To  irrigate  the  entire  120  from  north  to 
south,  they  would  have  to  do  considerable  level- 
ling ? 

A.  They  would  have  to  knock  the  hump  off,  or 
come  around  it  some  way.  Water  won't  run  over 
a  hill. 

Q.     That  costs  money? 

A.     That  costs  money. 
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Q.     How  much  money  does  it  cost  to  level  land? 

A.  There  is  such  a  wide  variety.  Land  that  will 
irrigate  in  furrows,  a  lot  of  it,  and  it  looks  pretty 
good,  you  can  spend  a  hundred  dollars  right  off 
levelling  for  vegetables. 

Q.  Mr.  Atha,  considering  your  experience  in  the 
farm-loan  business,  and  as  a  farmer,  and  as  a 
neighbor  of  the  Roach-Baker  land,  personally,  do 
you  have  an  opinion  as  to  the  market  value  as  of 
March  11,  1957,  of  the  entire  Roach-Baker  land? 

A.  I  would  say  it  would  pay  off  $900  an  acre, 
they  could  get  $900  an  acre  for  it,  in  relation  to 
other  lands. 

Q.  That  is  predicating  your  values  on  use  as  a 
farm  only? 

A.  As  a  farm  only,  and  what  that  land  will 
produce. 

Q.  Assuming  there  were  480  net  acres.  It  would 
be  480  times  the  $900,  is  that  your  testimony? 

A.     Yes.   [232] 

*     *     * 

Q.  Mr,  Atha,  do  you  have  an  opinion  of  the 
market  value  of  the  remainder  of  the  farm  after 
the  taking? 

A.  I  would  say  the  market  value  would  be 
probably  about  $600. 

Personally,  I  would  have  to  have  a  bargain  price 
to  buy  it.  [233] 

Q.     Why   is   that?    Explain   to    the    Jury   your 
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reasons  why  you  have  deducted  $300  an  acre  on  the 

balance  of  the  farm,  as  a  farm? 

A.     Principally  on  the  dusting. 

Q.     Explain  that,  sir. 

A.  Well,  you  can't  raise  your  money  crops  with- 
out airplane  dusting.  You  can  raise  a  crop,  but  you 
can't  raise  a  good  crop,  such  as  cotton  and  vege- 
tables. 

You  can  dust  cotton  until  it  gets  to  a  certain 
height  with  a  ground  duster.  But  in  July  and 
August  when  you  need  the  dust,  you've  got  to  use 
an  airplane,  and  the  dust  you  are  getting  now,  they 
are  just  getting  so  poisonous  that  I  really  think 
we  are  all  more  afraid  of  them  than  we  will  admit. 

If  they  are  handled  carefully,  they  are  perfectly 
all  right.  If  a  man  dusts  with  parathion,  he  doesn't 
want  to  let  anyone  go  in  the  field  for  about  48 
hours,  and  I  have  friends  that  dust  with  parathion 
and  go  in  in  10  or  12  hours.  And  with  others  you 
are  getting  the  same  thing,  and  every  year  they  are 
getting  more  poisonous,  and  a  fellow  would  be 
absolutely  afraid  to  dust  with  those  poisons  which 
are  the  ones  you  use,  with  a  housing  development 
right  next  to  you. 

We  surround  Youngtown.  We  have  that  trouble. 
We  are  on  three  sides  of  them  oh  our  Marinette 
[234]  Ranch. 

Q.    Where  is  Youngtown? 

A.     It  is  right  off  of  Grand  Avenue. 

Q.    How  far  out?  A.    About  17  miles  out. 

Q.    North  and  west  of  Luke  Field. 
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A.    It  is  north  and  east  of  Luke  Field. 

Q.     How  far  from  Luke  Field? 

A.    About  five  or  six  miles. 

Q.     Is  that  a  residential  subdivision? 

A.  Yes.  It  is  a  big  subdivision.  They  have  about 
160  acres. 

Q.    Right  out  in  the  middle  of  the  sticks? 

A.  No,  it  is  not  out  in  the  middle  of  the  sticks. 
It  is  a  nice  place.  They  are  doing  a  wonderful  job. 

Q.     That  is  where  your  Marinette  Ranch  is? 

A.  Yes,  we  have  it  blocked  off  on  three  sides, 
and  we  are  very  careful  with  the  dust  there. 

In  fact,  we  don't  have  much  cotton  near  that 
subdivision.  We  have  a  little  on  the  north  side  of  it 
this  year,  and  we  don't  dust  with  airplanes  there 
at  all,  just  on  the  likelihood  that  something  could 
happen. 

Q.  What  other  reasons  do  you  have  for  knocking 
off  $300  an  acre  on  the  remainder  of  the  land  after 
taking  ? 

A.     The  water  situation  isn't  nearly  as  good. 

Q.     In  what  respect?   [235] 

A.  You  have  got  to  work  your  water  all  around. 
You  don't  have  your  waste  water  to  use,  which  runs 
into  quite  a  little  money. 

Moving  the  machinery  of  the  farm  on  the  odd 
pieces  of  land  that  are  separated,  while  it  doesn't 
look  like  much,  in  actual  operation  it  amounts  to 
quite  a  lot  of  money. 

Q.  Will  you  refer  to  Defendants'  Exhibit  E 
in  evidence,  and  point  out  to  the  Jury  precisely 
what  you  mean  by  the  moving  of  equipment  around. 
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A.  Well,  they  used  to  come  down  here.  It  was 
their  farm  land,  and  they  could  farm  this,  and  get 
over  here. 

Now  this  is  all  going  to  be  subdivision.  When 
you  move  3^our  machinery,  you  have  to  move  it 
down  this  way,  and  down  that  way.  You  can't  get 
your  crops  in  rotation,  so  that  your  working  tools 
come  right  along  down  with  your  water. 

We  had  one  customer  that  had  a  place  where  he 
had  to  move  about  half  a  mile,  and  he  had  to  give 
it  up.  He  said  he  was  tired  moving  his  trucks 
around. 

Q.  Mr.  Atha,  in  your  opinion,  is  the  remaining 
farm  land,  assuming  this  is  just  a  farm,  before 
and  after  taking,  a  compact  economical  farming 
operation?  A.     No,    I   wouldn't   say   it   was. 

Q.  Would  that  have  an  effect  on  its  after  market 
value?  [236] 

A.  I  think  the  effect  would  be,  with  the  water 
that  you  have  on  that  piece  below  the  road,  unless 
they  gave  you  a  vested  right  in  the  well,  which  I 
shouldn't  think  anybody  would  do  in  this  country, 
short  of  water,  there  would  be  no  sale  for  that. 
It  is  because  without  water  it  is  no  good,  except 
it  would  be  good  for  a  subdivision,  or  something 
like  that. 

The  piece  on  the  east  side  would  be  a  lot  easier 
to  sell  in  conjunction  with  the  land  that  was  left 
than  the  piece  across  the  road. 

Q.  In  multiplying  out  your  figures  in  the  testi- 
mony on  values,  I  assume  it  is  your  testimony  that 
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the  480  acres  before  the  taking  at  $900  an  acre 
would  be  $432,000,  if  my  figures  are  accurate,  and 
after,  600  times  approximately  356  acres,  would  be 
$213,600  *?  Is  that  your  opinion  of  the  after  value, 
sir*?  A.    Yes. 

Q.     And  the  difference  being  the  representative 
value  of  the  land  that  was  taken  by  the  Government  ? 

A.     That  is  right. 

Q.     Which  would  be  a  figure  of  $218,400? 

A.     That  would  be  about  it.  [237] 


Q.  *  *  *  The  remainder  of  the  ranch  after  the 
Government's  taking  you  have  testified  has  a  value 
of  an  average  of  300  per  acre  less. 

A.    Less,  yes. 

Q.  And  that,  sir,  we  refer  to  as  severance  dam- 
ages,  incidentally?  A.     Yes. 

Q.  And  in  that  you  have  considered  the  crop 
dusting  problem  and  the  water  problem? 

Now,  with  respect  to  the  market  for  the  prop- 
erty, if  there  was  a  market  for  it,  do  you  have  an 
opinion  as  [238]  to  whether  it  would  be  marketable 
as  a  farm  in  its  resulting  condition? 

A.  Yes,  it  would  b^,  that  is  where  I  say  I  think 
you  could  sell  it  for  $600  an  acre,  as  a  farm,  the 
land  that  is  left. 

Q.  Have  you  had  an  opportunity  to  examine 
other  farms,  other  farm  lands  in  the  area  with 
respect  to  their  sales  value? 

A.    From  time  to  time. 
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Q.  Are  you  generally  familiar  with  the  market 
value  of  farms  out  in  that  area? 

A.  Mostly  by  hearsay.  I  would  say  I  gen- 
erally am. 

Q.  It  is  your  business  to  be  informed  in  that 
regard,  isn't  it?  A.     It  is. 

Q.  And  the  farmers  advise  with  the  lending 
agencies,  because  when  they  go  to  sell  or  buy,  they 
need  your  assistance?  Is  that  how  you  familiarize 
yourself  with  that? 

A.  They  usually  have  their  price,  and  they  come 
in  and  ask  for  money.  Then  we  see  what  we  think 
about  it.  [239] 


ARTHUR  E.  BAKER 

being  first  duly  sworn  to  tell  the  truth,  the  whole 
truth  and  nothing  but  the  truth,  testified  as  follows : 

Direct  Examination 
By  Mr.  LaPrade :     [248] 


Q.    You  may  be  seated,  sir.  How  much  acreage 

in  the  east  plat  of  ground,   on  the  east  side   of 

Dysert  did  you  formerly  irrigate  with  the  use  of 

tail  water?  [250] 

*     *     * 

A.     There  was  116  acres  east  of  Dysert  Road,  and 
we  irrigated  approximately  80  acres.  [251] 
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*     *     * 


Q.  Mr.  Baker,  subsequent  to  the  Government's 
taking  Tract  H-801,  you  had  been  farming  this 
land '?  A.    Yes. 

Q.  What  has  been  your  experience  with  respect 
to  the  availability  of  tail  water  for  use  on  the  80 
acres  on  the  east  side  of  Dysert  Road?  [252] 

A.     The  amount? 

Q.    Yes,  sir. 

A.  Well,  at  all  times  we  have  had  enough  water 
through  this  point,  strictly  from  the  use  of  tail 
water.  These  four  fields  here  are  in  alfalfa. 

Q.  Do  you  have  the  same  amount  of  tail  water 
now  that  you  had  before  ?  A.    No. 

Q.  How  has  that  affected  your  farming  opera- 
tion? 

A.  We  have  about  enough  tail  water  to  water 
from  here  south,  approximateliy  40  acres. 

Q.  As  compared  to  what  you  had  before  of  80 
acres  % 

A.  Up  to  here,  we  watered  all  of  this.  Now,  this 
past  summer  we  watered  this.  Of  course,  we  watered 
it  all. 

Q.  How  have  you  made  up  for  the  loss  of  tail 
water  % 

A.  These  two  pumps  here  now  come  down  this 
concrete  ditch  here,  and  the  Government  replaced 
the  center  ditch  with  this  one  here  that  shows  here. 
It  doesn't  show  much  of  a  ditch  here,  but  it  is  a 
large  ditch.  The  water  flows  down  here  and  comes  to 
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here  and  reaches  this  point  and  comes  out  to  our 

sump. 

Q.  In  other  words,  you  are  pumping  water  direct 
to  the  sump  %  A.     Yes. 

Q.  And  pumping  it  out  of  the  sump  and  using 
it  on  [253]  approximately  40  acres  on  the  east  side 
of  Dysert  Road? 

A.  When  we  pump,  we  water  the  whole  80 
acres;  but  unless  we  pump,  we  only  have  enough 
available  ditch  water  for  this  piece  here. 

Q.  Does  it  cost  you  more  or  less  now  per  acre 
foot  of  water  to  irrigate  your  fields? 

A.  The  cost  of  water  is  determined  by  your 
electricity  bill  and  your  maintenance  on  your  pump 
and  your  initial  investment  of  your  pump  and  well ; 
and  we  figure  that  loss  in  the  neighborhood  of  6  or 
$7  an  acre  foot  to  pump  an  acre  foot  of  water.  This 
water  that  goes  into  this  sump  by  gravity  flow  costs 
ajDproximately  fifty  cents  an  acre  foot  to  pump  it 
back  out  because  of  the  lift  involved. 

Q.  Then  do  you  have  as  economic  an  operation 
now  as  you  had  before  the  taking?  A.     No. 

Q.  Have  you  ever  had  occasion  to  do  anything 
with  respect  to  your  land,  the  zoning  of  it? 

A.    Yes,  we  had  two  corners  of  it  zoned. 

Q.    When  did  you  do  that? 

A.  That  was  in  March — I  don't  recall  the  exact 
date,  but  March,  1956. 

Q.  What  was  the  occasion  for  your  rezoning 
those  comers? 

A.    Well,  of  course,  there  is  always  rumors  con- 
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cerning  [254]  an  air  base;  and  there  was  rumors 
concerning  this,  that  it  would  become  a  permanent 
base.  I  myself  had  spent  a  few  years  in  the  Air 
Force  and  at  numerous  bases  I  had  been  based  at 
there  was  activity  around  these  bases;  and,  natu- 
rally, I  assumed  that  if  this  became  a  permanent 
base,  there  would  be  increased  activity  around  it; 
and  we  decided  to  zone  it. 

Q.     For  what  purpose? 

A.  For  commercial  zoning,  mostly,  to  start  with. 
These  two  corners,  we  thought  we  would  have  to 
start  them  before  we  could  go  very  far  with  the 
rest  of  it;  and  we  thought  either  possibly  bowling 
alleys  or  drugstores  or  filling  stations.  We  had  been 
contacted  by  a  couple  of  grocery  operators  wanting 
either  to  lease  it  outright,  or  for  us  to  build  and 
they  would  lease  the  building.  [255] 

*     *     * 

Q.  Well,  strike  the  question,  please.  Mr.  Baker, 
would  you  explain  to  the  jury  the  difference,  if 
any  there  is,  between  the  manner  in  which  you  must 
conduct  your  operation  now  after  the  taking  as 
compared  to  the  manner  in  which  you  conducted 
your  operation  before  the  taking? 

Mr.  Eubank:  I  object  to  that,  your  Honor.  The 
loss  to  the  individual  is  not — any  personal  loss  is 
not  an  element  of  market  value. 

The  Court:  No,  that  has  to  do  with  how  they 
operate  the  land.  You  may  answer. 

The  Witness :    Well,  you  can  see  that  by  taking 
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this  part  of  it  away,  we  had  a  graveled  road  about 

the  size  of  this  ditch  all  the  way  up  and  down  this 

mile. 

Q.  (By  Mr.  LaPrade) :  That  is  in  the  center  of 
the  east  half  of  Section  3? 

A.  That  is  correct.  Working  these  fields,  we 
could  [256]  cross  from  here  and  get  into  these  two 
fields.  Now,  because  of  the  change  we  can't  get 
through  here  any  more;  so  we  have  to  come  over 
here  and  come  down  back  of  the  road  a  mile,  and 
back  a  quarter  of  a  mile  on  Glendale  Avenue  where 
you  are  risking  life  and  limb  with  a  piece  of  equip- 
ment. It  is  very  difficult  to  farm  this  piece  below 
the  road  here.  We  have  also  an  investment  in  ma- 
chinery that  is  qualified  to  take  care  of  that  much 
property. 

Mr.  Eubank:  I  object  to  that,  your  Honor;  that 
obviously  is  personal  loss  and  not  relevant. 

The  Court:  You  cannot  operate  a  farm  without 
machinery,  can  youf 

Mr.  Eubank:  That's  right,  but  he  can  rent  ma- 
chinery. 

Q.     (By  Mr.  LaPrade)  :     Go  ahead,  Mr.  Baker. 

A.  To  pay  for  machinery  you  have  to  operate  it. 
You  have  to  keep  it  rolling.  You  have  to  have  land, 
real  estate,  to  operate  it  on;  and  we  were  in  the 
vegetable  business  on  this  place  as  well  as  cotton, 
cattle,  alfalfa  and  grain. 

Q.  Is  this  land  suitable  for  vegetable  farming  as 
well? 
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A.  In  1942  they  raised  vegetables  on  it  until  we 
bought  it,  so  I  assume  it  is  fit  for  vegetables. 

Q.  You  have  not  yourself  farmed  it  in  vege- 
tables ? 

A.  Yes,  we  have  raised  potatoes  and  lettuce,  and 
we  do  have  a  vineyard  on  40  acres  of  it. 

Q.  Where  did  you  plant  your  cotton  before  the 
taking?  [257] 

*       -x-       * 

Q.  Mr.  Hanson  testified  for  the  Government  that 
in  his  opinion  you  do  and  did  not  have  sufficient 
water  on  this  farm  to  conduct  a  two-crop  opera- 
tion. Can  you  tell  the  jury  whether  or  not  you  have 
had  sufficient  water  with  which  to  farm  this  farm  ? 

A.  Well,  I  don't  know  where  Mr.  Hanson  got 
his  information.  He  certainly  didn't  get  it  from  me, 
and  he  certainly  [258]  didn't  get  it  from  the  Hanson 
Pump  and  Machine  Company,  but  he  expected  the 
jury  to  believe  that  he  did. 

Mr.  Eubank:  Now,  your  Honor,  I  think  that  is 
completely  improper. 

The  Court:  No,  you  just  tell  what  you  know 
about  it. 

Mr.  Eubank :    It  is  certainly  not  responsive. 

The  Witness:  There  is  plenty  of  water  for  a 
double  crop,  and  we  have  double-cropped  it  ever 
since  we  had  it. 

Q.  (By  Mr.  LaPrade) :  Have  you  ever  been 
short  of  water?  A.     No. 

Q.  Are  the  wells  in  such  condition  that  you  can 
extract  more  water  from  them  now  if  you  need  it? 
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A.     Certainly. 

Q.     By  doing  what? 

A.  We  have  a  well  that  was  drilled  there  in 
1956.  It  was  contracted  for  in  the  summer  of  1956. 
It  is  900  feet  deep  with  a  20-inch  casing  in  it;  and 
we  left  our  old  pump  and  motor  on  it  because  it 
was  sufficient  water  for  what  we  needed,  especially 
for  this  after  the  land  was  taken;  and  at  any  time 
we  need  more  water,  according  to  the  Hanson  Pump 
Company,  it  is  there,  2,800  gallons  from  this  one 
well  alone. 

Q.  Mr.  Baker,  as  the  owner,  or  co-owner  of  this 
property  and  defendant  in  this  case,  and  considering 
your  experience  as  a  farmer  and  as  a  man  who  lives 
out  there  for  years  adjacent  to  these  fields,  do  you 
have  an  opinion  as  to  [259]  what  the  highest  and 
best  use  to  which  you  could  have  devoted  Tract 
H-801  as  of  March  11,  1957? 

A.  Well,  in  view  of  the  fact  that  the  base  be- 
came permanent,  I  think  that  subdivision  and  com- 
mercial property  along  Glendale  Avenue  would  cer- 
tainly be  the  highest  and  best  use  of  it.  Possibly 
farm  land  on  the  balance  of  it  until  time  warrants  a 
change.  I  might  add,  if  it  is  permissible,  that  this — 
you  have  asked  the  disadvantages  of  losing  this ;  and 
we  have  to  keep  this  machinery  busy  that  we  spoke 
of,  and  we  had  to  go  west  of  us  to  lease  more  land 
for  our  vegetable  operation,  which  we  are  now  doing 
and  have  been  doing  since  this  deal  started. 

Q.     Mr.  Baker,  do  you  have  an  opinion  as  to  the 
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market  value  of  your  farm  as  of  the  date  the  Gov- 
ernment took  this  one  piece? 

A.  Yes,  I  have  an  opinion.  Of  course,  it  may  be  a 
little  bit  biased;  but  I  have  it.  I  think  that  the 
property  along  Griendale  Avenue,  this  132.4  acres 
that  they  took,  we  will  take  that  32.4  acres,  natu- 
rally, right  along  Glendale  Avenue ;  and  I  feel  that 
it  is  worth  $3,500  an  acre.  The  balance  of  that, 
which  is  100  acres  which  will  have  to  lie  behind  it 
to  this  line  here,  is  worth  $1,800  an  acre. 

Q.     Have  you  totaled  that  up? 

A.  Yes.  The  32.4  comes  to  $113,400;  and  the  100 
acres  at  $1,800  comes  to  $180,000.  [260] 

Q.    What  is  the  total  figure?  A.     $293,400. 

Q.  That  would  be  your  opinion  of  the  market 
value  of  Tract  H-801  which  the  Government  has 
taken  ?  A.    Yes. 

Q.  Mr.  Baker,  assuming  that  the  experts  who 
have  testified  for  the  defense  and  yourself  are  in- 
correct, for  the  purpose  of  argument,  and  saying 
that  this  land  had  no  value  for  any  purpose  other 
than  as  farm  land,  and  omit  Luke  Field  as  a  factor, 
do  you  have  an  opinion  as  to  whether  or  not  your 
remainder  land  will  have  suffered  any  damage  in 
the  market,  that  is,  by  virtue  of  the  Government 
taking  H-801?  A.     Naturally. 

Q.    Upon  what  do  you  base  that  statement? 

A.  Well,  a  number  of  reasons.  First,  the  resale 
value  of  it  has  been  pretty  well  butchered  up  by 
cutting  the  property  into  different  parcels  as  it  is. 
There  is  more  difficulty  there  in  farming  it,  moving 
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machinery;  and  your  water  situation  is  a  little  bit 
different,  a  little  bit  more  difficult  to  control.  The 
care  of  the  crops  that  we  can  continue  to  farm  on 
the  remaining'  parcel,  your  production  will  naturally 
be  very  limited  there  because  of  the  fact  that  it 
would  be  impossible  to  dust  cotton  after  the  middle 
of  June  by  anything  except  an  airplane. 

Q.  That  is  because  of  the  rate  of  growth  of  the 
cotton  [261]  crop? 

A.  Yes.  You  can  dust  it  with  a  ground  machine 
until  it  gets  too  big,  and  you  can't  get  into  it.  I 
guess  it  will  be  objected  to,  but  Mr.  Hanson  said  it 
could  be  done. 

Mr.  Eubank:  I  object  to  your  reference  to  Mr. 
Hanson,  sir. 

Q.  (By  Mr.  LaPrade)  :  Just  answer  my  ques- 
tion, Mr.  Baker.  Continue  on  that  line  of  reason. 

A.  Well,  cotton  cannot  be  dusted  if  it  gets  to 
any  size,  with  a  ground  machine  unless  you  skip- 
row.  We  don't  believe  in  that.  We  have  sufficient 
water  without  it,  and  our  production  is  high  enough 
that  we  don't  have  to  skip-row.  This,  it  appears, 
could  be  done  with  a  ground  machine ;  but  when  your 
ground  is  wet,  after  it  is  irrigated,  it  is  a  little 
rough  to  get  in  there  with  a  ground  machine;  so 
you  put  it  on  with  an  airplane. 
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Cross-Examination 
By  Mr.  Eubank:     [262] 


Q.  No,  that  is  fine.  What  type  of  dust  do  you 
use  on  your  cotton  crop? 

A.     Well,  numerous  types. 

Q.  Well,  what  is  the  one  that  you  used  before 
March  11,  1957? 

A.     You  mean  the  season  before? 

Q.    Yes. 

A.  Well,  we  used  toxaphene,  DDT,  parathion, 
malathion,  dieldrin  and  benzahexachloride. 

Q.     You  use  all  of  those?  [269] 

A.  They  are  all  available,  and  I  would  say  dur- 
ing the  season  we  probably  used  at  least  three  of 
those. 

Q.  That  is  the  question  I  asked  you,  what  did 
you  use? 

A.  We  used  parathion,  malathion  and  diel- 
drin. [270] 

*     *     * 

VERN  A.  ENGLEHORN 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Eubank : 

Q.    Your  name  is  Yern  A.  Englehom? 
A.     That's  right. 
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Q.  You  are  a  partner  in  the  Western  Farm 
Management  Company  here  in  Phoenix,  Arizona? 

A.    Yes. 

Q.  What  is  the  business  of  the  Western  Farm 
Management  Company? 

A.  Western  Farm  Management  Company  man- 
ages farms  and  ranches  throughout  this  area  for 
absentee  owners  and  investors,  and  they  make  ap- 
praisals on  farms  and  ranches  and  also  city  prop- 
erty. The  demand  for  appraisals  has  been  such  that 
we  cover  pretty  much  the  Rocky  Mountain  west  and 
also  California.  We  are  the  loan  correspondents  for 
two  large  life  insurance  companies  making  farm 
and  ranch  loans.  Those  companies  are  Northwestern 
Mutual  Life  Insurance  Company  and  Connecticut 
General  Life  Insurance  Company,  located  in  Hart- 
ford, Connecticut.  We  also  do  a  certain  amount  of 
what  we  call  farm  or  ranch  management  and 
planning  in  which  we  set  up  the  program  for  the 
owner,  and  the  owner  uses  it  as  a  guide  in  his 
operation.  We  do  that  work  for  private  people,  and 
we  also  have  done  [276]  considerable  management 
planning  on  some  of  the  Indian  reservations,  in- 
cluding the  Mescalaro  Apaches  (?).  The  Indian 
tribes  now  want  good  management.  [277] 


You  might  have  a  little  different  location,  but 
you  can  still  make  a  comparison.  [285] 
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A.  From  my  observation  it  is  good.  These  boys 
are  top-notch  farmers.  I  would  like  to  have  them 
farm  some  land  for  me. 


Q.  How  many  sales  did  you  find  in  that  area 
that  gave  you  assistance  in  determining  a  market? 

A.  Of  course,  in  that  process  of  using  compara- 
ble sales  [290]  you  will  start  out  with  more  sales 
than  you  use.  You  eliminate  many  of  them.  I  think 
I  wound  up  with  about  six. 

Q.  Six  that  you  felt  were  more  comparable  than 
the  other  sales? 

A.  Well,  actually,  there  were  four.  I  used  more 
than  four,  but  four  that  I  felt  were  really  legitimate 
sales  in  the  first  place,  and  that  the  land  was  some- 
what similar. 

Q.  All  right,  on  those  comparable  sales  would 
you  start  and  describe  the  one  that  you  think  is  the 
most  comparable,  or  a  comparable  sale? 

A.  I  found  one  sale  that  I  felt — in  the  first 
place,  let  me  explain  this.  I  used  some  sales  in  '55 
in  my  original  assignment;  and  when  the  final  date 
was  decided,  I  threw  them  out  because  I  felt  they 
were  too  far  distant  in  time.  I  think  the  sales  I  used 
were  all  '56  sales.  There  is  one,  for  instance,  up  on 
Grand  Avenue  that  sold  in  July  of  1956.  This 
property  fronts  for  more  than  a  mile  on  Grand 
Avenue  just  straight  north  of  Luke  Field. 

Q.     (By  Mr.  LaPrade) :    Where? 
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A.     Straight  north  of  Luke  Field  on  Litchfield 
Road  in  Section  4.  [291] 


Q.  (By  Mr.  Eubank)  :  You  did  consider  that 
sale  of  July,  1956?  A.    Yes. 

Q.     What  other  sale  did  you  consider? 

A.  I  considered  the  sales  that  occurred  on  the 
west  side  of  Luke  Field  that  have  been  mentioned, 
and  that  is  all.  The  dates  and  the  price  and  the 
amount  has  not  been  mentioned  in  court  as  far  as 
I  know. 

Q.    What  dates  were  those  sales'? 

A.  One  of  them  was  in  December,  or  two  of  them 
in  December,  1956 — three  of  them,  in  fact,  all  in 
December,  1956. 

Q.    Who  were  those  sales  to? 

A.  Well,  now,  one  of  them  was  to  Bill  Robert- 
son, a  vegetable  grower ;  and  the  other  two  were  also 
to  vegetable  growers. 

Q.  What  degree  of  comparability  did  those  sales 
bear  to  the  subject  property? 

A.  Well,  the  productivity  is  about  the  same. 
They  have  water  through  there.  It  is  a  pump  dis- 
trict. They  are  smaller  properties,  not  as  much, 
but  they  are  planted  to  the  same  type  of  crops. 
They  all  have  about  the  same  percentage  of  cotton 
allotment  on  them  as  the  subject  property.  They 
were  in  vegetables,  and  this  is  a  good  vegetable 
property ;  and  so  is  the  one  west  of  it.  They  are  not 
as  well  located  from  the  [293]  standpoint  of  ac- 
cessibility, but  you  can  get  to  them  by  going  through 
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Litchfield    Park    and    going    out    Indian    School 

Road.  [294] 


Q.  In  that  regard,  then,  did  you  determine  what 
the  available  uses  were  for  that  property  on  March 
11,  1957?  A.    Yes. 

Q.     What,  in  your  opinion,  were  the  uses  of  that 

property  ? 

*     *     * 

The  Witness:  Well,  its  highest  and  best  use  is 
for  farming  purposes  now.  The  highest  and  best  use 
doesn't  necessarily  mean  the  final  use  to  which  a 
property  can  be  put,  but  it  means  that  you  or  I  or 
any  other  investor  like  us — people  are  buying  land 
for  an  increase  in  value  that  they  expect  to  get  a 
few  years  hence  as  a  result  of  the  population  pres- 
sure that  is  on  the  land,  but  it  may  ])e  ten  or 
fifteen  years  hence  before  it  is  used  for  what  they 
consider  its  highest  and  best  use.  So  one  use  for 
land  is  for  investment  by  an  investor,  and  in  the 
meantime  he  uses  it  for  agricultural  purposes. 

Q.  (By  Mr.  Eubank)  :  And  the  higher  use  is 
what?  [295] 

A.  Right  now  I  would  say  its  highest  and  best 
use  is  to  be  used  for  agricultural  purposes,  but 
possibly  for  an  investor  who  is  looking  forward  to 
a  higher  use  later,  like  the  man  testified  yesterday 
he  would  sell  for  $1,000  an  acre  for  subdivision  pur- 
poses. 

Q.    When  we  speak  of  the  use  of  property,  we  are 
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thinking  of  a  group  of  possibilities,  aren't  we?  We 
are  not  ruling  out  various  possibilities  as  the  market 
affects  the  land? 

A.     No,  we  are  not  ruling  out  any  possibilities  that 
a  normal  buyer  and  seller  would  think  of. 


A.  Yes,  we  have  many  examples  of  that  right 
here  in  Phoenix.  What  was  farm  land  a  few  years 
ago  now  is  a  shopping  center, 

Q.  Your  testimony  is,  then,  that  on  March  11, 
1957,  the  highest  use  of  that  property  was  what? 

A.  It  was  for  agricultural  production,  but  the 
normal  buyer  would  be  somebody  who  would  have 
in  mind  that  it  goes  up  each  year  in  value;  so  five 
years   hence   he   probably   would   get  more    [296] 

for  it. 

*     *     * 

Q.  How  about  the  little  subdivision  that  is 
circled  on  the  board  there  ? 

A.     That  wasn't  much  of  a  subdivision. 

Q.    In  your  opinion  you  would  discount  that? 

A.  I  don't  think  that  would  ever  have  much 
possibility  of  being  a  subdivision.  It  had  kind  of 
proven  that  to  me.  The  houses  that  were  there  were 
not  attractive.  I  wouldn't  want  to  build  beside  it, 
and  I  don't  think  a  normal  resident  in  the  valley 
would,  whether  he  was  connected  with  Luke  Field 
or  not.  [297] 
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A  Juror:    What  is  that? 

Mr.  LaPrade:  That  is  upon  the  land  which 
was  taken  by  the  Government,  and  is  a  new  struc- 
ture put  up  by  the  Government.  [302] 


Q.  What  I  am  getting  at,  Mr.  Englehom,  is  the 
fact  of  whether  in  your  opinion  there  was  severance 
damage  in  this  taking? 

A.  There  are  other  factors  that  are  considered, 
of  course.  Unfortunately,  the  Internal  Revenue  Law 
requires  we  do  come  up  with  a  severance  damage 
figure. 

Q.  In  this  figure,  the  $93,000.00,  does  that  in- 
clude [318]  any  element  of  severance  damage  ? 

A.  That  figure  would  include  some,  if  there  is 
some,  yes,  in  any  before  and  after  approach. 

Q.  Is  that  basically  the  purpose  for  the  before 
and  after  approach?  A.    Well,  yes. 


Q.     Of  these  various  crops. 

Now,  you  have  heard  their  opinion,  that  it  would 
be  impossible  after  a  certain  date,  I  think  it  was 
June,  when  the  cotton  got  to  a  certain  height,  to 
spray  it  with  an  airplane,  because  of  its  proximity  to 
the  Capehart  housing  [319]  project,  do  you  recall 
that?  A.    Yes. 

Q.     Do  you  have  an  opinion  on  that? 

A.    Well,  it  would  interfere  some,  all  right. 

Q.    Would  it  be  possible,  though,  to  continue,  or 
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do  you  know  whether  it  would  be  possible  to  control 
insects  and  bugs  with  spraying  other  than  by  air- 
planes 1 

A.  Well,  some,  yes.  There  are  some  sprays  that 
are  not  injurious  in  any  way  to  humans,  and  there 
are  some  that  are. 

In  what  degrees,  I  do  not  know  exactly,  and  some- 
times we  do  need  to  use  those  organic  sprays  that 
are  a  little  bit  dangerous.  [320] 


Q.  There  has  been  quite  a  bit  of  testimony  about 
that.  What  would  your  opinion  in  regard  to  the 
shape  of  that  farm  after  the  taking  be'? 

A.  Well,  of  course,  a  compact  unit  like  it  was 
before  is  always  more  desirable  than  to  have  a  piece 
taken  out  in  [321]  that  manner.  It  had  some  effect 
on  the  value  of  it. 

Q.  And  did  you  consider  that  in  arriving  at  your 
market  value?  A.    Yes,  I  did. 

Q.     After  the  taking?  A.    Yes. 

Q.  Now,  I  haven't  divided  the  $93,000.00  that 
you  have  come  up  with  there  into  the  132.40  acres. 

Have  you  done  that? 

A.    Well,  it  rounds  off  at  $700. 

Q.     That  would  be  at  $700  an  acre? 

A.    Yes,  approximately. 

Q.  Mr.  Engiehom,  when  you  looked  over  the 
area  out  there,  and  in  determining  just  what  the 
best  use  of  this  property  is,  did  you  look  into  the. 
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well,  the  market  factors  in  regard  to  subdivisioning 

that  area? 

A.     In  that  particular  area? 

Q.     Yes. 

A.  Well,  I  looked  into  the  value  of  land  in  the 
area.  I  didn't  see  any  subdivision  activity,  nor  did 
anybody  indicate  to  me  that  they  were  interested  in 
the  subdivision  activity  in  that  area. 

Q.  Did  you,  oh,  say  within  five  or  six  miles  of 
the  subject  property  find  subdivision  activity? 

A.  Well,  that  would  be  about  the  limit.  I  am  not 
sure  [322]  how  far  Youngtown  is  from  there,  but 
the  witness  yesterday  testified  as  to  that  figure, 
somewhere  around  six  or  seven  miles,  as  I  re- 
member. 

Q.     That  is  the  closest? 

A.  Then  there  is  a  subdivision,  of  course,  it  is 
not  too  far  down  to  Litchfield  Park.  It  is  just  three 
miles  down  to  the  town  of  Litchfield  Park,  to  the 
south. 

Q.     Is  there  a  subdivision  development  there? 

A.  There  is  one  on  the  east  side  of  Litchfield 
Park. 

Q.  Do  you  know  how  extensive  that  develop- 
ment is? 

A.  Of  course,  one  was  built  there  several  years 
ago,  and  the  newest  one  I  believe  covers  40  acres. 
I  am  not  sure.  That  is  as  of  that  time. 

Mr.  Eubank :     All  right.  No  further  questions. 
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Cross-Examination 

By  Mr.  LaPrade :     [323] 

*     *     * 

Q.  Can  you  tell  us  how  much  on  a  per  acre  aver- 
age you  have  allowed  for  severance  damage? 

A.  I  have  allowed  a  figure  of  $9,000  for  sever- 
ance damage. 

Q.     Total  of  $9,000?  A.    Yes. 

Q.     Allotted  over  181  acres?  A.     381. 

Q.     381.  I  am  sorry.  Which  would  be 

A.     Twenty  some  dollars  per  acre. 

Q.  Twenty  some  dollars  per  acre  severance  dam- 
age? A.    Yes. 

Q.  As  compared  to  the  testimony  of  Mr.  Atha, 
yesterday,  I  believe  you  were  here,  at  $300  per  acre 
severance  damage,  do  you  recall  that?  [327] 

A.     Well,  I  don't  recall  his  figure. 

Q.     If  it  was  $300. 

A.  If  it  was  $300,  whatever  it  is,  the  record  will 
show. 

Q.  You  would  be  quite  a  little  ways  apart, 
wouldn't  you? 

A.  I  am  not  sure  he  understands  what  severance 
damage  is. 

Q.    Let  us  assume  he  does. 

A.    Well,  I  am  not  about  to. 

Q.  In  any  event,  you  are  willing  to  say  that 
there  is  some  severance  damage? 

A.    Oh,  yes. 
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Q.  To  the  remainder  of  the  farm,  and  you  have 
allotted  something  for  that,  to  the  tune  of  $9,000? 

A.     Yes. 

Q.  And  you  do  not  agree  with  Mr.  Hansen,  who 
testified  that  he  allowed  nothing? 

A.     If  that's  what  he  testified,  obviously  I  don't 

agree.  [328] 

*     *     * 

Q.  Would  you  disagree  with  Captain  Combs, 
with  his  [329]  statement  that  on  May  11,  1957, 
there  was  a  need  for  housing  in  that  area? 

A.  Every  military  base  I  know  of  has  a  need 
for  housing. 

Q.  Have  you  had  any  personal  experience  in 
building,  the  building  trade,  the  building  business, 
subdivision  business,  that  is. 

A.  Not  subdivision.  I  have  had  experience  in 
building  buildings. 

Q.  Have  you  had  any  experience  in  researching 
the  financial  structure  of  our  modern  day  subdivision 
developments  and  how  they  operate  them? 

A.  Well,  I  am  fairly  familiar  with  it,  but  I  am 
not  in  that  business,  so  I  am  not  as  familiar  with  it 
as  those  who  are. 

Q.  You  are  aware,  are  you  not,  that  the  custom- 
ary successful  method  in  this  modern  age,  in  this 
Valley,  is  for  a  developer  to  buy  a  tract,  to  sub- 
divide it,  to  put  his  streets  and  curbs  in,  to  build 
model  homes,  he  arranges  for  financing,  then  the 
prospective  purchasers  come  on  and  buy  a  package 
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unit,  with  ready-made  financing,   and  everything, 

isn't  that  the  general  idea? 

A.  You  don't  need  to  limit  it  to  this  Valley. 
That's  the  way  it  is  all  over  the  country. 

Q.  That  wasn't  the  kind  of  operation  Mr.  [330] 
Weber  conducted  on  his  subdivision  on  Litchfield 
Road,  which  is  south  of  the  Rubenstein  property, 
was  it? 

A.  I  didn't  look  into  that  one  at  all.  I  didn't 
know  the  owner  was  even  Weber. 

Q.     You  didn't  consider  it?  A.     No. 

Q.  You  felt  that  particular  property  was  not 
a  comparable  sale,  that  activity,  that  is  ? 

A.  The  activity,  I  considered  it  from  the  stand- 
point of  what  was  going  there.  It  kind  of  showed 
what  the  demand  was. 

Q.  Did  you  eliminate  it,  as  you  stated,  from  your 
final  opinion  as  a  sound  basis  of  assisting  you  in 
arriving  at  an  ultimate  conclusion? 

A.  No,  it  just  was  a  factor  that  I  observed  in 
the  area,  that  seemed  obvious  to  me  there  wasn't 
much  demand  for  housing. 

Q.    You  say  there  wasn't  a  demand  for  housing? 

A.  No,  otherwise  they  would  buy  that  up  and 
build  houses  on  it. 

Q.  Didn't  you  just  testify  there  was  a  need  for 
housing  ? 

A.  Oh,  yes,  there  is  a  need  for  housing,  but  it 
is  here  in  the  Valley  all  over. 

Q.  The  other  sales  which  you  considered  com- 
parable, was  one  of  them  the  Rubenstein  sale  on 
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the  southeast  corner  [331]  of  Litchfield  Road  and 

Glendale  Avenue? 

A.  I  took  a  look  at  it,  but  I  think  it  occurred  in 
late  1953,  as  I  remember. 

Q.  In  point  of  time,  in  your  opinion,  then,  it 
was  remote  to  this  case? 

A.  There  were  other  sales  that  were  much  closer 
in  date  that  I  preferred  to  use. 

Q.  I  am  referring  to  that  particular  sale.  Wasn't 
it  in  your  opinion  too  remote  to  serve  as  an  ac- 
curate guide  or  comparable  sale,  in  arriving  at 
values  in  this  particular  instance? 

A.  Of  course,  you  don't  throw  everything  out. 
You  consider  all  sales.  You  don't  blank  them  from 
your  mind,  but  there  are  some  you  consider  a  lot 
more  than  others. 

Q.  Were  the  other  properties  you  considered 
fronting  on  Glendale  Avenue?  A.     No. 

Q.     Were   they   in   front   of   Luke   Field? 

A.    No. 

Q.  Were  they  producing  three  bales  per  acre 
on  their  cotton  yield? 

A.  They  were  producing  about  that,  and  also 
vegetables. 

Q.    Where  were  they,  sir? 

A.  One  of  them  was  on  Grand  Avenue,  frontage 
on  Grand  Avenue.  [332] 

*         *         4t 

Q.  And  there  may  be  a  market  for  investors  for 
their  personal  future  speculative  use? 
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A.    Right. 

Q.    Although  it  is  a  market,  though,  isn't  it *?  [333] 

A.     Yes. 

Q.  And  if  there  are  people  ready,  willing  and 
able  to  buy,  even  if  it  is  for  their  own  speculative 
future  use,  that  is  a  market  which  must  be  con- 
sidered, isn't  that  right"? 

A.  Well,  they  set  the  market,  the  buyers  in 
general  set  the  market.  If  they  are  buying  land  at 
a  set  figure,  that  is  the  market. 

Q.  It  doesn't  make  any  difference  what  their 
motive   is? 

A.     No,  they  are  the  buyers. 

Q.  Their  motive  is  no  concern  of  the  appraiser, 
is  it? 

A.  No,  not  necessarily.  There  are  all  kinds  of 
reasons  why  people  buy  property. 

Q.  And  before  arriving  at  market  value,  don't 
you  have  to  determine  what  is  the  highest  and  best 
use  of  this  land,  and  what  is  the  demand  for  that 
use  in  order  to  arrive  at  your  market? 

A.  That  is  part  of  the  process  in  arriving  at  the 
market  value. 

Q.  And  you  stated  you,  you  stated  that  you  in 
recognizing  differences  in  other  comparable  sales  in 
the  vicinity,  you  must  consider  the  differences  as 
well  as  the  similarities?  A.    Right. 

Q.  Were  you  eliminating  differences  in  arriving 
at  [334]  your  opinion,  or  were  you  adding  up  com- 
parisons? Which  were  you  doing? 

A.    Well,   it  is  hard — ^you  understand  that  an 
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appraisal  process  is   an   opinion   value   based   on 
facts,  and  you  can't  use  formulas  like  you  can  in 
other  exact  sciences. 

It  is  not  an  exact  science. 

Q.  Did  you  assume  that  farming  was  the  only 
market  value  for  this  property? 

A.  I  think  I  made  it  pretty  clear  on  what  I 
thought  the  use  of  that  property  was  as  of  that 
date. 

Q.  Can  you  tell  us  any  reason  why  an  experi- 
enced subdivider  could  not  have  subdivided  and 
built  upon  the  land,  and  sold  or  rented  units  and 
earned  a  profit  on  his  investment  in  March  of 
1957?  A.     Why,  now? 

Q.     Can  you  tell  us  any  reason  why  not? 

A.  Well,  there  weren't  any  of  them  doing  it  in 
the  area. 

Q.  I  am  asking  you  if  there  is  any  reason  why 
it  couldn't  have  been  done  by  an  individual,  just  as 
I  say  is  being  done  by  the  Government? 

A.  Sure,  he  could  have  done  it.  He  could  have 
risked  his  capital  if  he  wanted.  That  is  his  prerog- 
ative. He  could  have  gone  in  there  and  do  what- 
ever he  wants  with  it. 

Q.  You  stated  that  you  are  not  an  expert  as  a 
chemist,  [335]  I  believe  you  stated,  in  connection 
with  this  dusting  business  ? 

A.  I  think  the  record  will  show  I  said  agricul- 
tural chemist,  if  that  makes  any  difference. 

Q.  Agricultural  chemist.  And  in  that  regard  you 
do  know  enough  about  it  to  know  that  a  cotton  gin 
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will  not  finance  a  farmer  on  a  cotton  crop  if  they 
suspect  that  in  the  midst  of  the  season  he  will  be 
prohibited  from  dusting  his  crop? 

A.  Well,  I  expect  that  is  right,  if  he  is  sure  of 
that. 

Q.  If  that  were  to  be  the  fact,  your  firm  wouldn't 
be  interested  in  loaning  any  money  for  Northwestern 
Mutual  for  that  purpose,  would  you  I 

A.  We  don't  loan  on  cotton  crop.  We  loan  on  the 
land. 

Q.  Would  it  make  any  difference,  sir,  if  it  was 
just  farm  land,  if  it  couldn't  be  farmed  because  of 
dusting  difficulties'?  Your  investment  wouldn't  be 
very  good,  would  it  ? 

A.  Of  course,  actually  here  in  the  Salt  River 
Valley,  we  loan  just  about  as  much  money  on  the 
farm  that  doesn't  have  a  cotton  allotment  as  one 
that  does.  I  say  here  in  the  Salt  River  Valley. 

Q.     Is  that  in  the  Salt  River  Valley? 

A.    Yes,  in  the  Salt  River  Valley  area.  [336] 

Q.  I  mean  the  Baker-Roach  land,  does  that  hold 
true  there?  A.    Yes. 

Q.  And  it  is  true  when  the  cotton  gets  high 
enough,  you  can't  very  well  do  it  by  machine  spray, 
can  you? 

A.     No,  it  gets  a  little  bit  hard. 

Q.  If  it  is  determined  by  experts  in  the  field 
that  there  is  a  malady  on  the  crop  of  some  sort  that 
needs  to  be  dusted  by  plane,  that  is  what  you 
have  to  do  to  protect  your  crop,  isn't  it? 

A.     Of    course,    that    was    an    opinion,    too.    It 


174  United  States  of  America  vs. 

(Testimony  of  Vem  A.  Englehom.) 
wouldn't  be  enough  proof  to  me.  You  have  seen 
them  dust  cotton,  and  they  don't  stop  the  traffic  on 
the  highway  going  right  by  their  field.  The  high- 
way goes  right  by  cotton  land  they  are  spraying,  and 
they  don't  stop  traffic  with  a  red  flag. 

Q.  Do  you  have  an  opinion,  as  a  layman,  as  to 
what  might  develop  in  a  school,  and  in  the  middle 
of  a  housing  project  if  there  was  dusting  adjacent 
to  it?  A.     I   took  that  into   consideration. 

Q.  Do  you  think  it  would  have  any  effect  on  the 
remainder   market   value    of   this   land? 

A.     Yes. 

Q.     How  much  did  you  allow  for  that? 

A.     I  didn't  allow  any  per-acre  figure  for  that 

one  [337]  item,  because  there  are  some  offsetting 

factors.  [338] 

*     *     * 

Q.    What  is  the  best  piece  of  that  whole  farm? 

A.  Of  course,  the  best  piece  is  the  east  half  of 
Section  3,  that  320-acre  tract. 

Q.  Did  you  allow  any  speculative  value  on  the 
frontage  on  Glendale  Avenue,  on  arriving  at  your 
"before"  value? 

A.  I  arrived  at  the  property  as  a  whole,  and  I 
took  into  consideration  the  fact  that  it  does  front 
on  Glendale  Avenue. 


Q.  I  take  it,  then,  it  is  your  opinion  that  Tract 
H-801  could  not  have  been  subdivided  and  economi- 
cally developed  on  March  11, 1957  ? 
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A.  Possibly  it  can,  but  it  is  my  opinion  that  it 
would  not  command  more  than  $700  an  acre.  [339] 

Q.  Are  you  acquainted  with  any  land  with  a 
built-in  demand  for  subdivision  purposes  anywhere 
in  this  Valley  that  can  be  bought  for  $700  an  acre  ? 

A.     That  they  are  subdividing  right  now? 

Q.     No,  sir,  with  a  built-in  demand. 

A.     You  are  assuming  something  there. 

Q.  I  am  assuming  it  for  the  purpose  of  my 
question  to  you.  A.     I  can't  assume  that. 

Q.  Assuming  that  there  is  a  need  for  housing  on 
March  11,  1957,  at  or  about  Luke  Air  Force  Base, 
and  assuming  that  this  land  is  suitable  for  sub- 
division, and  assuming  anything  else  you  want  to 
assume,  is  there  any  reason  why  it  could  not  have 
been  successfully  subdivided  and  economically  oper- 
ated by  a  competent  subdivider? 

A.  We]l,  of  course,  I  don't  know  how  you  are 
going  to  assume  all  those  things. 

When  you  assume  all  those  things,  you  are  bound 
to  come  up  with  a  wild  figure.  An  appraiser  uses 
facts.  He  doesn't  assume  anything. 

Q.  Doesn't  a  point  of  time  come  when  land  no 
longer  has  value  for  one  purpose,  and  the  point  of 
no  return  is  reached,  and  it  takes  on  other  values  *? 

A.  Yes,  but  that  doesn't  set  the  value.  You  are 
talking  about  income,  now,  aren't  you?  Market  sets 
the  value.  [340] 

Q.  You  are  acquainted  with  the  fact  that  the 
school  district  paid  $19,000.00  for  16  acres? 

A.     They  got  19  acres. 
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Q.     They  got  3  for  free. 

A.  They  got  19  acres  for  $19,000.00,  whichever 
way  you  want  to  look  at  it. 

Q.     Did  you  check  the  deeds  on  record? 

A.  Yes,  the  deeds  are  recorded,  and  the  War- 
ranty Deed  is  recorded,  and  simultaneously  a  gift 
deed  is  recorded,  and  the  revenue  stamps  are  in 
the  amount  of  $6,60. 

Q.  Did  you  assemble  with  the  school  officials  to 
determine  what  the  bargain  was? 

A.  I  agree  with  the  figures  that  were  recited 
this  morning. 

Q.  You  heard  Mr.  Baker's  testimony  in  con- 
nection with  having  given  the  school  district  3 
acres?  A.    Yes,  sir. 

Q.     Do  you  have  any  quarrel  with  that? 

A.     No,  that  was  after  the  date  of  taking. 

Q.  Then  if  negotiations  were  made,  and  the  deal 
was  sealed  before  the  taking,  you  still  wouldn't 
accept  that  $1,100,  approximately,  for  the  16  acres 
as  a  valid  comparison? 

A.  Of  course,  you  know  we  did  it  as  of  March 
11th.  That  actually  happened  after  that. 

Their  minds  could  have  changed,  you  know,  be- 
fore [341]  they  finally  signed  it. 

Mr.  LaPrade :     That  is  all. 
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Redirect  Examination 
By  Mr.  Eubank:     [342] 


^     *     *• 


Q.  So  on  Government's  Exhibit  11,  the  first 
photograph,  they  can  see  the  ground  the  way  it 
was  out  there  in  December? 

A.  That  is  a  waste  ditch  taking  the  water  into 
the  sump. 

Q.  And  this  would  have  been  taken  at  the  edge 
of  the  sump,  I  take  it? 

A.     Just  west  of  the  sump. 

Mr.  Eubank:  Do  you  have  any  objection  to 
these?  [344] 

Mr.  LaPrade:     No.  No  objections.  [345] 


The  Court:  It  now  becomes  the  Court's  duty  to 
instruct  you  as  to  the  law  that  applies  to  this  case. 

You  know  this  is  a  condemnation  suit  brought 
by  the  United  States  under  certain  Acts  of  Congress. 
You  are  instructed  that  the  case  involves  the  taking 
by  the  United  States  of  America  for  a  public  pur- 
pose of  the  fee  simple  estate  or  entire  title  to  Tract 
No.  H-801,  consisting  of  132.40  acres,  described 
as  follows: 

Tract  No.  H-801,  two  parcels  of  land  in  the 
County  of  Maricopa,  State  of  Arizona,  described 
as  follows: 
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Parcel  1,  the  Southwest  one-half,  Section  3,  Town- 
ship 2  North,  Range  1  West,  Gila  and  Salt  River 
Basin  Meridian,  except  the  East  442  feet  thereof. 

Parcel  2,  the  North  100  feet  of  the  East  442  feet, 
of  the  Southeast  one-quarter  of  Section  3. 

This  tract,  consisting  of  132.40  acres,  as  I  have 
stated,  is  a  part  of  a  farm  unit  owned  by  the 
defendants,  consisting  of  510  acres,  more  or  less. 

After  the  Government's  taking,  there  remains  388 
acres,  more  or  less,  on  the  defendants'  farm. 

The  taking  of  property  by  the  United  States 
Government  in  the  exercise  of  its  power  of  eminent 
domain  under  the  United  States  Constitution  im- 
plies a  promise  to  pay  just  compensation  there- 
for. [352] 

Just  compensation,  often  referred  to  as  market 
value,  means  the  compensation  which  is  just  not 
only  to  the  defendants,  but  to  the  Government. 

In  arriving  at  just  compensation  or  market  value, 
you  are  to  determine  the  market  value  of  Tract  No. 
H-801  on  March  11,  1957. 

This  date,  March  11,  1957,  is  the  date  of  taking, 
or  the  date  on  which  the  Government  took  the 
defendants'  tract  of  land. 

Consequently,  the  market  value  of  Tract  No. 
H-801  on  March  11,  1957,  is  the  only  issue  upon 
which  you  are  asked  to  decide  in  this  case. 

I  instruct  you  that  by  market  value  is  meant 
the  amount  of  money  that  the  property  in  question 
will  bring  if  sold  in  the  open  market  under  normal 
conditions,  with  a  reasonable  time  within  which  to 
find  a  purchaser,  the  seller  being  willing  but  not 
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obliged  or  forced  to  sell  to  a  buyer  ready,  willing 
and  able,  but  not  obliged  to  buy,  and  being  allowed 
a  reasonable  time  to  investigate  the  property,  and 
all  the  uses  for  which  it  is  adapted. 

In  your  deliberations  on  market  value  or  just 
compensation,  you  are  not  to  consider  the  price  a 
tract  of  land  would  sell  for  under  special  or  extraor- 
dinary circumstances. 

You  will  consider  only  the  market  value  of  [353] 
the  land — the  market  value  of  the  land  as  if  it 
were  sold  on  the  open  market  between  a  willing 
buyer  and  seller  under  ordinary  circumstances  on 
March  11,  1957. 

It  is  not,  therefore,  a  question  of  the  value  of 
the  property  to  the  defendants,  or  a  question  of  the 
value  of  the  property  to  the  Government.  It  is  a 
question  of  market  value  on  March  11,  1957. 

Just  compensation  includes  all  elements  of  value 
that  inhere  in  the  property.  But  it  does  not  exceed 
market  value  fairly  determined. 

The  sum  required  to  be  paid  to  Messrs.  Roach 
and  Baker  does  not  depend  solely  upon  the  uses 
to  which  they  have  devoted  their  land.  But  it  is 
to  be  arrived  at  upon  just  consideration  of  all  the 
uses  for  which  it  is  suitable,  and  the  highest  and 
most  profitable  use  for  which  the  property  is  adapt- 
able and  needed,  or  likely  to  be  needed  in  the 
reasonably  foreseeable  future,  is  to  be  considered, 
not  necessarily  as  the  measure  of  the  value,  but 
to  the  full  extent  that  the  prospective  demand  for 
such  use  affects  the  market  value  while  the  property 
was  privately  held. 
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Elements  affecting  value  that  depend  upon  events 
or  combination  of  occurrences,  which,  while  within 
the  realm  of  possibility,  are  not  fairly  shown  to 
be  reasonably  probable,  should  be  excluded  from 
your  consideration,  for  that  would  be  to  allow  mere 
speculation  and  conjecture  to  [354]  become  a  guide 
for  the  ascertainment  of  value. 

In  this  case  where  an  entire  tract  has  been  used 
and  treated  as  an  entity,  it  should  be  so  treated 
in  determining  market  value. 

As  I  stated  before.  Tract  H-801  is  a  part  of  the 
farm  unit  owned  by  the  Defendants. 

It  is  a  rule  of  law  that  in  the  condemnation  of 
a  part  of  a  tract  of  land  owned  by  the  defendants, 
just  compensation  is  the  market  value  of  the  entire 
tract  before  the  taking,  minus  the  market  value  of 
the  remaining  tract  after  the  taking  of  Tract  H-801 
on  March  11,  1957. 

The  answer  will  be  just  compensation  or  market 
value  of  the  tract  taken  by  the  Government,  plus 
severance  damage  to  the  remaining  tract,  if  any. 
This  is  commonly  referred  to  as  the  ''before  and 
after"  rule. 

Severance  damage  is  more  easily  described  and 
defined. 

For  example,  as  in  the  case  where  only  a  part  of 
a  tract  is  taken  from  the  owner,  the  owner's  just 
compensation  includes  any  element  of  market  value 
arising  out  of  the  relationship  of  the  part  of  the 
tract  taken  to  the  entire  tract. 

The  injury  to  this  relationship,  and  the  element 
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of  market  value  is  often  spoken  of  as  severance 
damage. 

The  test  of  whether  or  not  severance  [355]  dam- 
age exists  in  the  taking  is  the  existence  of  loss  or 
impairment  in  the  market  value  of  the  remaining 
land  after  the  taking,  which  can  be  fairly  attributed 
to  the  taking. 

If  you  find  from  the  evidence  that  by  virtue  of 
the  taking  of  the  132.40  acres  the  value  of  the 
remaining  land  has  decreased,  then  in  order  to 
determine  the  amount  of  money  which  the  Defend- 
ant should  recover  in  this  proceeding,  you  will 
first  find  the  fair  and  reasonable  market  value  of 
the  entire  510-acre  tract  of  land  at  the  time  of  the 
taking,  and  then  you  will  fijid  the  fair  and  reason- 
able market  value  of  the  380  acres  of  land  which 
were  left  to  them  immediately  after  the  taking. 

The  difference  between  these  two  figures  will  be 
the  amount  that  they  should  recover. 

If  you  find,  on  the  other  hand,  that  the  taking 
of  the  132.40  acres  did  not  diminish  the  remaining 
388  acres,  that  is,  did  not  decrease  or  diminish  its 
value,  then  the  defendants  would  not  be  entitled  to 
any  severance  damages,  and  you  will  award  them 
simply  the  fair  and  reasonable  market  value  of  the 
132.40  acres  of  land  that  were  taken,  said  value 
to  be  determined  as  of  the  date  of  taking. 

You  are  further  instructed  that  the  burden  of 
proof  is  upon  the  defendants  to  establish  by  a 
preponderance  of  the  evidence  the  existence  and 
extent  of  severance  damages,  as  well  as  the  fair  and 
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reasonable  market  value  of  the  [356]  portions  of 
lands  that  were  actually  taken. 

In  applying  the  market  value  standard,  no  ac- 
count is  to  be  given  to  values  for  necessities  pecul- 
iar to  the  Defendant  or  the  Government.  But 
consideration  should  be  given  only  to  such  matters 
as  would  affect  the  ordinary  willing  buyer  and 
seller  in  negotiating  a  fair  price. 

To  reach  this  result,  the  Jury  may  consider  all 
matters  which  would  naturally  influence  agreement 
upon  a  price  by  buyers  and  sellers  willing  but  not 
compelled  to  bargain. 

Obviously,  the  uses  to  which  the  property  may 
be  put  vitally  affect  its  value,  but  use  in  this 
sense  does  not  mean  mere  physical  adaptability.  It 
is  use  adaptability  which  concerns  us. 

Its  value  is  to  be  determined  as  of  the  time  of 
taking.  It  is  use  adaptability  apparent  at  that  time. 

Since  market  value  is  the  standard  sought,  it 
is  use  adaptability  which  would  affect  market  value 
at  the  time  of  taking,  that  is,  which  would  in- 
fluence a  seller  or  buyer  arriving  at  a  fair  price 
then. 

The  above  considerations  limit  the  uses  which 
may  be  shown. 

The  Defendants  and  not  the  Government  have 
the  burden  of  establishing  by  the  fair  preponderance 
of  all  the  evidence — that  simply  means  the  greater 
weight  of  [357]  the  evidence — the  market  value  of 
the  lands  taken. 

By  a  fair  preponderance  of  the  evidence  is  not 
necessarily  meant  the  greater  weight  and  number 
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of  the  witnesses,  but  the  greater  evidence  in  weight 
and  credibility. 

In  considering  all  the  evidence  in  the  case,  the 
evidence  that  tends  to  establish  a  given  fact  out- 
weights  the  evidence  to  the  contrary. 

If  after  considering  all  of  the  evidence  in  the 
case,  you  find  that  the  evidence  upon  any  question 
is  evenly  balanced,  you  shall  answer  such  question 
against  the  Defendant  who  has  the  burden  of  that 
issue,  for  in  such  a  case  there  would  be  no  pre- 
ponderance in  favor  of  such  proposition. 

You  are  instructed  that  the  burden  of  proving 
the  highest  and  best  use  of  the  property  contended 
by  the  defendant  landowners,  as  well  as  the  burden 
of  proving  the  fair  market  value  of  Tract  No.  H-801, 
rests  with  the  defendant  landowners  whose  prop- 
erty is  taken,  and  not  upon  the  Government. 

Severance  damage  defined  here  earlier  in  these 
instructions  must  also  be  proven  by  a  preponderance 
of  the  evidence  by  the  defendant  landowners. 

A  number  of  witnesses  have  testified  as  to  their 
opinions  of  the  value  of  the  properties  under  con- 
sideration. 

In  connection  with  the  opinion  evidence  in  gen- 
eral [358]  that  has  been  produced  in  this  case,  the 
Court  instructs  you  that  opinion  evidence  is  not  a 
statement  of  fact,  but  is  a  mere  statement  of  the 
witness'  opinion. 

It  is  your  duty  to  determine  whether  such  opin- 
ions are  correct  or  erroneous,  and  in  arriving  at 
your  conclusion  you  should  consider  the  grounds 
upon  which  the  witnesses  based  their  opinions,  their 
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experience  and  knowledge  of  the  matters  about 
which  they  testified,  the  evidence  in  the  case,  and 
the  reasonableness  or  unreasonableness  of  their 
opinions  as  viewed  in  the  light  of  their  knowledge 
and  experience,  using  in  this  connection  your  own 
common  sense,  knowledge  and  experience. 

You  are  the  sole  judges  of  the  credibility  of  the 
witnesses,  and  of  the  weight  that  should  be  given 
to  their  testimony,  including  the  testimony  of  the 
opinion  witnesses.  With  that,  the  Court  has  nothing 
to  do. 

It  is  the  province  of  the  Court  to  declare  to  you  the 
law  applicable  to  any  phase  of  the  testimony,  and 
it  is  your  duty  to  apply  that  law  to  the  testimony, 
and  to  return  a  verdict  in  connection  with  the 
tract  of  land  in  accordance  with  both  the  law  and 
the  evidence. 

You  are  the  judge  of  the  evidence  of  each  wit- 
ness, by  the  reasonableness  or  unreasonableness  of 
his  testimony ;  the  means  of  knowledge  of  that  about 
which  he  testifies,  the  manner  and  deportment  of 
the  witness  while  testifying,  [359]  his  interest,  if 
any  he  has,  his  bias  or  j^rejudice,  if  any  he  mani- 
fests, and  give  all  the  testimony  the  weight  it  should 
have  in  reaching  a  conclusion  as  to  what  is  the 
truth  of  the  case. 

In  passing  upon  the  testimony  in  the  case,  you 
are  to  exercise  your  common  sense,  your  reason, 
and  your  judgment  in  the  light  of  your  experience 
in  life,  and  your  observation  of  the  conduct  of 
people,  in  ascertaining  from  the  whole  testimony 
what  the  truth  is,  and  base  your  verdict  upon  that. 
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You  are  not  to  consider  any  personal  loss  or 
gain  to  either  party.  Market  value  of  the  property 
on  the  date  of  taking  is  the  only  problem  under 
consideration. 

Now,  a  form  of  verdict  has  been  prepared  for 
your  guidance,  which  reads: 

''We,  the  Jury,  duly  impaneled  and  sworn  in 
the  above-entitled  action,  upon  our  oaths  do  find 
that  the  fair  market  value  of  the  Baker  and  Roach 
land,  Tract  No.  H-801,  as  of  March  11,  1957,  is 
dollars." 

Now,  if  severance  damage  is  proved,  you  will 
insert  in  the  blank  on  the  form  of  verdict  whatever 
sum  you  may  agree  upon  as  representing  the  dif- 
ference between  the  fair  and  reasonable  market 
value  of  the  entire  510  acres  immediately  prior  to 
the  taking,  and  the  fair  and  [360]  reasonable  mar- 
ket value  of  the  388  acres  remaining  after  the 
taking. 

If  severance  damage  is  not  proved,  you  will 
insert  in  this  blank  space  whatever  sum  you  may 
agree  upon  as  representing  the  fair  and  reasonable 
market  value  of  the  132.40  acres  of  land  that  were 
actually  taken  as  of  the  date  of  taking. 

You  will  now  retire  from  the  courtroom  for  a 
few  minutes. 

(The  Jury  retired  from  the  courtroom.) 

The  Court:  Do  counsel  have  any  objections  or 
exceptions  to  the  instructions'? 

Mr.  Eubank:  I  have  two  objections  on  the  in- 
structions, if  the  Court  please. 
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First,  the  Court  erred  in  failing  to  give  Plain- 
tiff's requested  Instruction  No.  7,  relating  to  com- 
parable sales. 

If  comparable  sales  are  the  best  guide  to  market 
value,  the  Jury  should  be  informed  of  this  fact, 
especially  in  this  case  where  speculation  and  con- 
jecture are  the  basis  for  the  Defendants'  theory  of 
the  case. 

Two,  the  Court  is  committing  error  by  failing  to 
give  Plaintiff's  requested  Instruction  No.  11,  the 
first  paragraph  thereof. 

The  condition  of  the  Defendants'  farm  has  [361] 
changed  since  the  date  of  taking,  March  11,  1957, 
and  the  date  of  the  view,  November  21,  1958. 

The  Jury  should  be  clearly  advised  that  they  are 
not  to  consider  the  present  activity  by  the  Govern- 
ment on  Tract  H-801,  as  the  construction  work 
which  they  saw  was  subsequent  to  the  date  of  taking. 

The  Court:    All  right. 

Mr.  LaPrade.  I  have  no  objections  to  the  in- 
structions, your  Honor. 

The  Court:    All  right.  Will  you  call  in  the  Jury 

again,  please. 

^     *     * 

[Endorsed]:    Filed  May  7,  1959.  [362] 
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[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO  RECORD 
ON  APPEAL 

United  States  of  America, 
District  of  Arizona — ss: 

I,  William  H.  Loveless,  Clerk,  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereby  certify  that  I  am  the  custodian  of  the 
records  of  said  Court,  including  the  records  in  the 
case  of  United  States  of  America,  Plaintiff,  vs. 
Arthur  E.  Baker,  Doris  M.  Baker,  John  L.  Roach 
and  Bettie  Jo  Roach,  et  al.,  Defendants,  numbered 
Civ-2597  Phoenix,  on  the  docket  of  said  Court. 

I  further  certify  that  the  attached  original  docu- 
ments bearing  the  endorsements  of  filing  thereon 
are  the  originals  of  said  documents  filed  in  said 
case,  and  that  the  attached  copies  of  minute  and 
civil  docket  entries  are  true  and  correct  copies  of 
the  originals  thereof  remaining  in  my  office  in  the 
City  of  Phoenix,  State  and  District  aforesaid. 

I  further  certify  that  the  said  documents,  to- 
gether with  the  original  exhibits  transmitted  here- 
with, are  certified  as  the  record  on  appeal  in  said 
cause,  and  the  same  are  as  follows,  to  wit: 

1.  Plaintiff's  Complaint. 

2.  Plaintiff's  Notice  of  Condemnation. 

3.  Plaintiff's  Declaration  of  Taking. 

4.  Order  for  Delivery  of  Possession. 

5.  Stipulation  that  Defendants  shall  be  permitted 
to  remain  in  possession  until  September  1,  1957. 
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6.  Stipulation  that  Defendants  Baker  and  Roach 
be  permitted  to  remain  in  possession  until  Novem- 
ber 1,  1957. 

7.  Answer  of  Defendants  Baker  and  Roach  to 
Complaint. 

8.  Plaintiff's  Motion  to  Strike  Portions  of  De- 
fendants Baker  and  Roach  Answer. 

9.  Requested  Instructions. 

10.  Verdict. 

11.  Plaintiff's  Motion  for  New  Trial. 

12.  Minute  entry  of  December  15,  1958  (Order 
denying  Motion  for  new  trial). 

13.  Final  Judgment  as  to  Tract  No.  H-801. 

14.  Plaintiff's  Notice  of  Appeal. 

15.  Motion  and  Order  Extending  Time  for 
Filing  Record  and  Docketing  Appeal  ninety  days. 

16.  Reporter's  Transcript. 

17.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

18.  Civil  Docket  Entries. 

I  further  certify  that  the  following  original  ex- 
hibits are  transmitted  herewith  as  a  part  of  this 
record  on  appeal,  as  designated,  to  wit: 

Government's  exhibits  1,  2,  3,  4,  5,  6,  7,  8,  9,  10 
and  11,  in  evidence. 

Defendants'  exhibits  A,  B,  C,  D,  E  and  F,  in 
evidence. 

Witness  my  hand  and  the  seal  of  said  Court  this 
8th  day  of  May,  1959. 

[Seal]        /s/  WM.  H.  LOVELESS, 
Clerk. 
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[Endorsed] :  No.  16461.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Arthur  E.  Baker,  Doris  M. 
Baker,  John  L.  Roach  and  Bettie  Jo  Roach,  Ap- 
pellees. Transcript  of  Record.  Appeal  Prom  the 
United  States  District  Court  for  the  District  of 
Arizona. 

Filed  and  Docketed:     May  11,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16,461 

UNITED  STATES  OP  AMERICA, 

Appellant, 

vs. 

ARTHUR  E.  BAKER,  et  al., 

Appellees. 

STATEMENT  OF  POINTS  ON  APPEAL 

The  United  States  of  America,  appellant,  intends 
to  rely  on  the  following  points  in  its  appeal: 

1.  The  District  Court  erred  in  refusing  to  grant 
the  Government's  requested  instruction  number  7 
as  follows: 

Comparable  sales  at  arms  length  in  the  open 
market  of  real  property,  often  referred  to  as 
similar  sales,  that  occurred  before  the  date  of 
taking  are  the  best  evidence  of  market  value. 

2.  The  District  Court  erred  in  refusing  to  grant 
so  much  of  the  Government's  requested  instruction 
number  11,  as  follows: 

With  regard  to  the  view  that  you  took  of 
Tract  H-801  Friday  afternoon,  you  are  directed 
to  remove  from  your  consideration  of  market 
value  the  fact  that  the  Government  is  presently 
making  use  of  the  condemned  tract  of  land.  You 
are  to  valuate  the  tract  in  the  condition  that  it 
was  in  on  March  11,  1957.  The  testimony  of  the 
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Government's  and  Defendants'  witnesses  will 
be  helpful  to  you  in  recreating  the  condition  of 
the  tract  at  that  time. 

You  are  further  instructed  that  Defendants 
are  not  entitled  to  compensation  for  loss  of 
any  future  gain  they  might  have  hoped  to 
realize  from  the  tract  over  and  above  its  fair 
market  value.  This  is  true  also  with  respect  to 
the  Government.  *  *  * 

3.  The  District  Court  erred  in  failing  to  rule 
that  comparable  sales  w^re  the  best  evidence  of 
market  value. 

4.  The  District  Court  erred  in  failing  to  rule 
that  the  use  made  of  the  property  by  the  Govern- 
ment after  the  date  of  taking  should  not  enter  into 
the  consideration  of  market  value  on  the  date  of 
taking. 

5.  The  District  Court  erred  in  failing  to  grant 
the  Government's  motion  for  new  trial. 

UNITED  STATES  OF 

AMERICA, 
PERRY  W.  MORTON, 

Assistant  Attorney  General ; 
ROGER  P.  MARQUIS ; 

/s/  ROBERT  S.  GRISWOLD,  JR., 
Attorneys,  Department  of 
Justice,  Washington  25,  D.C. 

Certificate  of  Service  acknowledged. 
[Endorsed] :    Filed  May  28,  1959. 


192  United  States  of  America  vs. 

[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION 

Comes  Now  the  appellant,  United  States  of 
America,  by  Perry  W.  Morton,  Assistant  Attorney 
General,  and  the  appellees,  Arthur  E.  Baker,  Doris 
M.  Baker,  John  L.  Roach,  and  Bettie  Jo  Roach, 
through  their  attorneys,  Louis  B.  Whitney  and  Paul 
W.  LaPrade,  and  herewith  stipulate  and  agree  that 
in  the  foregoing  cause  on  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  that 
those  certain  exhibits  of  record  in  evidence  that  have 
been  counter-designated  by  the  appellee  for  inclu- 
sion in  the  record  of  said  cause  on  appeal,  to  wit: 

Defendants'  Exhibit  A  in  evidence:  Map  to 
scale. 

Defendants'  Exhibit  B  in  evidence:  Aerial 
photograph. 

Defendants'  Exhibit  C  in  evidence:  Aerial 
photograph. 

Defendants'  Exhibit  D  in  evidence:  Irriga- 
tion Map. 

Defendants'  Exhibit  E  in  evidence:  Land  use 
map. 

need  not  be  printed  as  such  in  the  record  of  said 
appeal,  but  rather,  may  be  considered  by  the  Court 
as  a  part  of  the  designated  record  on  appeal  in 
their  original  form,  as  certified  to  the  Court  by 
William  H.  Loveless,  Clerk  of  the  United  States 
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District  Court  for  the  District  of  Arizona,  in  his 
certificate  of  record  bearing  date  of  May  8,  1959. 

Dated  this  22nd  day  of  July,  1959. 

THE  UNITED  STATES  OF 
AMERICA, 

Appellant, 

By  /s/  PERRY  W.  MORTON, 

Assistant  Attorney  General. 

ARTHUR  E.  BAKER, 
DORIS  M.  BAKER, 
JOHN  L.  ROACH,  and 
BETTIE  JO  ROACH, 

Appellees, 

By  /s/  PAUL  W.  LaPRADE, 

Attorney  for  Appellees. 

[Endorsed]:    Filed  July  27,  1959. 
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No.  16461 
United  States  of  America,  appellant 

V. 

Arthur  E.  Baker,  Doris  M.  Baker,  John  L.  Roach 
and  Bettie  Jo  Roach,  appellees 


Appeal  From  the  United  States  District  Court 
for  the  District  of  Arizona 


BRIEF  FOR  THE   UNITED  STATES,  APPELLANT 


OPINION  BELOW 

The  district  court  did  not  write  an  opinion.  The 
final  judgment  is  printed  at  R.  27. 

JURISDICTION 

This  is  an  appeal  from  a  final  judgment  of  the 
district  court  in  a  condemnation  proceeding  entered 
on  January  2,  1959.  Notice  of  appeal  was  filed  on 
February  10,  1959.  The  jurisdiction  of  the  district 
court  was  invoked  by  the  United  States  in  these  con- 
demnation  proceedings   under  28   U.S.C.   sec.   1358. 

(1) 


The  jurisdiction  of  this  Court  is  invoked  under  28 
U.S.C.  sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether  the  court  erred  in  refusing  to  instruct 
the  jury  that  comparable  sales  are  the  best  evidence 
of  market  value. 

2.  Whether  the  court  erred  in  refusing  to  instruct 
the  jury  that  the  use  to  which  the  Government  de- 
voted the  land  after  the  taking  should  be  removed 
from  their  consideration  of  market  value. 

STATEMENT 

This  action  is  for  the  taking,  under  the  power  of 
eminent  domain,  and  for  the  ascertainment  and 
award  of  just  compensation  to  the  owners  and  par- 
ties in  interest,  of  a  single  tract  of  land  consisting 
of  approximately  132.4  acres. ^  The  complaint  was 
filed  on  March  11,  1957,  together  with  a  declaration 
of  taking  and  a  deposit  of  estimated  just  compensa- 
tion (R.  3-10).  The  land  taken  was  formerly  part 
of  a  513-acre  truck  and  cotton  farm  lying  approxi- 
mately midway  on  the  road  joining  Luke  Air  Force 
Base  with  Phoenix,  Arizona,  about  15  miles  distant. 
The  parcel  was  taken  for  the  purpose  of  construcing 
housing  for  personnel  assigned  to  the  air  base.  Sec. 
505  of  the  Act  of  September  28,  1951,  65  Stat.  336, 
365.  Trial  was  begun  on  November  19,  1958,  on  the 
issue  of  compensation,  and  concluded  with  the  jury 


1  The  determination  of  just  compensation  of  the  other 
tract  described  in  the  complaint  was  separately  tried  and  is 
not  involved  on  this  appeal. 


returning  a  verdict  of  $165,500  on  November  25, 
1958  (R.  25).  The  testimony  can  be  briefly  sum- 
marized as  follows: 

Mr.  J.  Leslie  Hansen,  a  professional  real  estate 
appraiser,  testified  for  the  Government  that  the  high- 
est and  best  use  of  the  land  was  for  farming  pur- 
poses, with  some  speculative  value  along  the  highway, 
and  not  residential  for  the  reason  that  a  housing 
development  one-half  mile  from  the  instant  land  was 
having  serious  selling  difficulties  (R.  50,  51-54).  The 
witness  testified  that  the  Military  Housing,  Wherry 
and  Capehart  projects  -  played  a  significant  part  in 
his  consideration  of  the  highest  and  best  use  of  the 
land  because,  "Those  acts  were  on  the  books  for  the 
purpose  of  providing  housing  to  the  bases"  where, 
''because  of  the  lack  of  soundness  of  investment  to 
the  private  builder,  there  has  been  little  or  no  private 
building  of  housing  in  the  vicinity  of  the  military 
bases"  (R.  86).  Permanency  of  the  military  facility 
is  immaterial,  ''inasmuch  as  it  is  created  by  an  act  of 
Congress,  an  act  of  Congress  can  deactivate  it"  (R. 
87).  Therefore,  the  witness  continued,  since  the  in- 
stant situation  is  one  v^^here  Capehart  housing  was 
required  to  fill  the  need,  it  follows  that  private  invest- 
ment had  not  been  available  (R.  87).    He  valued  the 


2  "Wherry  Projects"  were  undertaken  by  private  inter- 
ests with  the  aid  of  Government  assistance  in  financing,  etc. 
See  Offutt  Housing  Co.  v.  Sarpy  County,  351  U.S.  253  (1956). 
"Capehart"  housing  is  the  more  recent  form  of  military 
housing  which  will  be  operated  by  the  Government  after 
private  builders  have  completed  construction. 


land  on  the  basis  of  comparable  sales  (R.  50,  55-56) 
at  an  average  of  $700  per  acre  for  a  total  of  $92,680. 

Mr.  Vern  A.  Englehorn,  engaged  in  farm  manage- 
ment, appraisals  and  operations,  testified  for  the 
Government  that  the  highest  and  best  use  was  for 
farming  purposes  with  some  investment  value  for 
future  population  expansion  (R.  162).  Mr.  Engle- 
horn  added  that  no  one  had  indicated  any  interest 
in  subdivision  activity  in  the  area  (R.  166).  On  the 
basis  of  comparable  sales,  in  his  opinion,  the  land  had 
a  market  value  of  $93,000  including  severance  dam- 
ages (R.  160-162,  165). 

Mr.  R.  R.  McGrew,  a  land  planning  consultant, 
testified  for  the  former  owners  that  for  various  rea- 
sons the  highest  and  best  use  for  the  land  taken  was 
for  commercial  and  residential  development  (R.  44). 
Louis  J.  Combs,  Captain,  USAF,  Information  Offic'er 
at  Luke  AFB,  testified  for  the  owners  that  there  was 
a  need  for  off-base  housing  for  personnel  stationed  at 
Luke  (R.  48),  and  that  the  instant  project  would 
"alleviate"  the  housing  problem  (R.  48-49). 

Mr.  Bert  Cavanagh,  a  professional  real  estate 
appraiser,  testified  for  the  former  owners  that,  be- 
cause the  land  was  close  to  the  source  of  sales — Luke 
AFB — and  because  the  land  itself  was  adaptable,  the 
highest  and  best  use  for  the  land  was  for  a  housing 
development,  multiple  dwelling-unit  development  and 
a  commercial  shopping  center  (R.  100-101).  Mr. 
Cavanagh  further  stated  that  the  change  to  a  perma- 
nent status  of  Luke  AFB  had  the  effect  of  giving 
stability  to  a  base  which  might  otherwise  have  been 
withdrawn  and  thereby  eliminate  the  need  for  hous- 


ing.  The  change  to  permanent  status  obligates  the 
Government  ''to  take  and  provide  some  adequate 
housing  which  was  not  necessary  before"  (R.  105). 
Expressly  stating  that  there  were  no  sales  available 
which  he  considered  comparable  in  arriving  at  his 
estimate  of  market  value,  Mr.  Cavanagh  testified  on 
the  basis  of  his  experience  that  in  his  opinion  the  land 
was  worth  $269,280,  or  an  average  of  $2,000  per  acre 
(R.  103,  106).  Assuming  the  highest  and  best  use 
to  be  agricultural,  he  valued  the  land  taken  at  $145,- 
200,  plus  severance  damages  to  the  remainder  of 
$139,200   (R.  119-120). 

Mr.  Robert  L.  Blake,  a  professional  appraiser  and 
valuation  engineer,  testified  for  the  owners  that  the 
highest  and  best  use  for  the  property  was  for  resi- 
dential, multiple  housing  and  commercial  develop- 
ment (R.  127).  He  stated  that  the  population  trend 
in  recent  years  had  been  in  the  general  direction  of 
the  instant  land  from  Phoenix  (R.  121-122).  While 
stating  that  there  was  a  demand  for  housing  at  the 
time  of  taking,  Mr.  Blake  also  declared  that  under 
the  Wherry  and  Capehart  housing  programs,  the 
Government  would  supply  that  need  where  private 
capital  was  not  forthcoming  (R.  127-128).  Although 
he  stated  he  found  no  comparable  sales  in  the  area,  he 
did  state  he  used  unspecified  ''similar  sales  of  similar 
land"  in  arriving  at  a  valuation  of  $232,300  for  the 
land  taken  (R.  123,  129,  135). 

Mr.  Herbert  V.  Atha,  in  the  business  of  making 
farm  loans,  testified  for  the  owners  that  the  land,  in 
his  opinion  and  on  the  basis  of  his  general  familiarity 
with  farm  values,  had  a  fair  market  value  for  farmi- 


ing  purposes  of  $218,300,  including  severance  dam- 
ages to  the  remainder  (R.  144,  148).  Mr.  Arthur  E. 
Baker,  an  owner,  testified  that  in  his  opinion,  conced- 
ing that  "it  might  be  a  little  bit  biased",  the  market 
value  of  the  land  taken  was  $293,400  ($3,500  per 
acre  for  32  acres,  and  $1,800  for  the  remaining  100 
acres),  considering  its  highest  and  best  use  to  be  for 
commercial  and  residential  development  (R.  155- 
156).  Mr.  Baker  also  testified  that  he  had  purchased 
the  land  in  1953  for  $355  per  acre  (Original  Tran- 
script, pp.  272,  273-274). 

In  summary,  then,  two  fundamental  issues  appear. 
The  Government's  witnesses  testified  that  the  highest 
and  best  use  of  the  land  was  for  farming  purposes. 
This  was  in  direct  conflict  with  the  testimony  of  the 
owners'  witnesses  in  whose  opinion  the  highest  and 
best  use  was  for  commercial  and  housing  develop- 
ment. The  use,  or  nonuse,  of  comparable  sales  in 
arriving  at  estimates  of  market  value  was  the  second 
fundamental  point  of  contention;  for  the  Govern- 
ment's experts  relied  heavily  on  such  sales  as  a  basis 
for  their  estimates,  while  the  owners'  witnesses  relied 
almost  entirely  on  their  general  familiarity  with  the 
area.  The  testimony  relative  to  comparable  sales  is 
detailed  as  follows: 

Mr.  Hanson,  testifying  for  the  Government,  said 
that  he  took  into  consideration  all  the  sales  that  had 
occurred  in  the  area  associated  in  time  with  the  date 
of  taking.  One  sale  to  which  he  attempted  to  testify 
was  excluded  by  the  court  because  the  date  of  sale, 
1953,  was  too  remote  in  time  (R.  49).  Some  of  the 
sales  he  considered  were  in  the  area  east  of  the  sub- 


ject  property.  He  testified  that  he  "looked  at  them 
all,  and  took  into  consideration  what  they  were,  the 
types  of  farm,  and  the  type  of  operation,  the  water 
conditions  so  far  as  the  subject  sales  of  the  com- 
parable sales  is  concerned,  *  *  *  "  (R.  50).  The  wit- 
ness also  considered  some  15  sales  8  to  10  miles  away 
in  the  Adaman  Irrigation  District  and  compared  the 
instant  property  with  its  water  with  that  of  the 
Adaman  farms  which  had  practically  an  unlimited 
amount  of  water  superior  to  the  instant  land,  in  an 
area  that  had  been  "sought  after  by,  and  invaded  by 
the  vegetable  growers"  (R.  50,  55-56,  57).  The  wit- 
ness stated  that  the  Adaman  farmland  was  selling 
for  approximately  $600  an  acre;  and  based  upon 
these  considerations,  then  valued  the  instant  land  at 
the  figure  of  $700  per  acre,  being  the  sum  of  $500 
for  the  land  alone,  plus  $200  per  acre  for  its  specu- 
lative value  along  the  road  (R.  56,  57,  65). 

On  cross-examination  the  owners  attempted  to  at- 
tack the  comparability  of  the  sales  on  the  grounds 
that  the  lands  involved  were  on  the  far  side  of  Luke 
AFB,  uncultivated,  and  that  the  instant  land  had 
sufficient  water  for  agricultural  purposes  (R.  58-88). 

Mr.  Englehorn  testified  for  the  Government  that 
comparable  sales  might  have  a  little  different  loca- 
tion, but  a  comparison  can  still  be  made  (R.  159). 
He  used  basically  four  comparable  sales  in  arriving 
at  an  opinion  of  market  value:  a  July  1956  sale  of 
farmland  which  was  located  north  of  Luke  Field,  and 
three  sales  in  the  Adaman  district.  He  eliminated 
sales  made  in  1955  or  earlier  as  too  remote  in  time 
(R.  160-161).     When  asked  the  degree  of  compara- 
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bility  of  the  Adaman  farmland  to  the  subject  prop- 
erty, the  witness  replied:  'Well,  the  productivity  is 
about  the  same.  They  have  water  through  there.  It 
is  a  pump  district.  They  are  smaller  properties,  not 
as  much,  but  they  are  planted  to  the  same  type  of 
crops.  They  all  have  about  the  same  percentage  of 
cotton  allotment  on  them  as  the  subject  property. 
They  were  in  vegetables,  and  this  is  a  good  vegetable 
property;  and  so  is  the  one  west  of  it.  They  are  not 
as  well  located  from  the  standpoint  of  accessibility, 
but  you  can  get  to  them  by  going  through  Litchfield 
Park  and  going  out  Indian  School  Road"  (R.  161- 
162).  On  cross-examination,  the  owner  attempted  to 
distinguish  the  comparable  sales  in  the  Adaman  dis- 
trict because  of  their  location  on  the  opposite  side  of 
Luke  AFB  and  by  the  commercial  possibilities  of  the 
subject  property  (R.  170). 

Mr.  Cavanagh,  testifying  for  the  owners,  stated 
that  comparable  sales  are  very  much  of  value  in  de- 
termining market  value,  but  that  on  the  two  or  three 
occasions  he  had  studied  the  vicinity  he  had  found 
no  comparable  sales  (R.  103).  Several  reasons  were 
stated  by  the  witness  as  to  why  he  could  find  no  com- 
parable sales:  ''One  is,  first,  location.  Next  is  the 
size  of  the  land.  The  fact  they  were  not  as  close  to 
the  source  that  I  felt  needed  housing,  and  that  the 
terrain  of  the  land  was  such  that  it  was  washy,  so  as 
comparing  for  comparable  area  or  land  for  the  sub- 
ject property,  I  honestly  could  not  find  one.  I  just 
couldn't  find  one"  (R.  103).  In  the  absence  of  com- 
parable sales  as  a  guide,  Mr.  Cavanagh  stated  that 
one  used  his  "experience  that  is  gained  over  a  period 
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of  years,  where  you  have  either  developed  some  other 
property,  or  have  purchased  other  property,  and  had 
developed  it,  that  could  be  developed  with  the  same 
method  that  this  particular  piece  of  property  could  be 
developed"  (R.  111). 

On  cross-examination  Mr.  Cavanagh  admitted  that 
comparable  sales  were  the  best  evidence  of  market 
value,  but  reiterated  that  he  had  found  none  in  the 
vicinity  (R.  114).  He  eliminated  the  Adaman  farm 
sales  as  comparable  because,  although  in  some  in- 
stances only  a  mile  away,  they  were  on  the  far  side 
of  Luke  away  from  the  population  centers,  and  be- 
cause the  instant  land  is  on  an  arterial  road  between 
Luke  and  Phoenix  (R.  115-116). 

Mr.  Robert  Blake,  testifying  for  the  owners,  stated 
that  he  had  made  an  exhaustive  search  for  com- 
parable sales,  but  had  found  none  (R.  123).  The  in- 
stant property,  he  said,  was  desirable  because  of  its 
location  on  the  main  route  between  Luke  and  Phoe- 
nix, handy  to  Luke  but  away  from  the  noise  area, 
and  on  the  side  of  the  base  toward  development.  The 
terrain  was  good,  level  land  in  cultivation  (R.  124). 
The  sales  he  found  in  the  area  were  discounted  be- 
cause, "They  were  different  kind  of  land,  located  in 
a  different  relative  position,  a  different  type  of  ter- 
rain, not  cultivated,  various  things.  Something  made 
every  one  of  them,  every  piece  of  land  that  I  found 
in  the  possibly  10-mile  radius — I  don't  think  I  went 
that  far,  say,  10  miles  diameter,  5-mile  radius — 
every  one  of  them  had  some  element  that  would  not 
measure  up  to  this  land.  *  *  *  They  were  all  differ- 
ent kind  of  land.    There  were  some  sales  during  that 
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period,  but  they  were  all  different  kinds  of  land"  (R. 
125).  He  further  stated  that  since  he  found  no  com- 
parable sales  in  the  immediate  vicinity,  he  examined 
other  areas  ''on  the  fringe  of  development"  to  find  an 
indication  of  values  of  lands  ready  for  development 
(R.  126-127).  On  cross-examination,  the  witness 
stated  that  the  Adaman  sales  were  ''comparable  in 
no  way  at  all"  (R.  132).  He  said,  also,  that  com- 
parable sales  were  truly  correct  guides  to  market 
value,  and  went  on  to  state  that,  "The  fact  that  your 
properties  are  not  exactly  comparable  is  probably 
true  in  most  cases.  However,  using  the  comparable 
sales  method  does  not  intend  to  use  a  resolving  of 
differences  method."  Therefore,  he  explained  that  a 
consideration  of  the  Adaman  sales  would  have  been 
resolving  differences,  rather  than  drawing  compari- 
sons, and  were  excluded  for  that  reason  (R.  132- 
133).  On  redirect  he  stated  further  that,  "You  must 
find  lands  that  in  virtually  every  test,  in  nearly 
every  measure  is  comparable"  (R.  134).  Then  on 
recross  he  stated  that  the  similar  lands  he  used  as  a 
guide  were  six  or  seven  miles  away  from  the  instant 
land.  "That  is  the  one  difference.  The  other  factors 
are  all  quite  similar,  and  I  think  these  are  similar 
enough  to  use  these  lands  as  a  guide"  (R.  135). 

In  view  of  these  conflicts,  the  Government  request- 
ed certain  instructions  clarifying  these  particular 
issues  for  the  jury  and  for  their  guidance  in  reach- 
ing a  verdict  as  to  fair  market  value  in  accordance 
with  applicable  principles  of  law.  The  court  refused 
the  Government's  request  to  instruct  the  jury  as  to 
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the  evidentiary  value  of  comparable  sales  that  (R. 
20-21): 

Comparable  sales,  at  arms  length,  in  the  open 
market  of  real  property,  often  referred  to  as 
similar  sales,  that  occurred  before  the  date  of 
taking,  are  the  best  evidence  of  market  value. 

The  court  further  refused  to  give  the  instruction 
requested  by  the  Government  that  the  jury  should 
remove  from  their  consideration  of  market  value  the 
fact  that  the  Government  was  presently  making  use 
of  the  land  for  housing  purposes  at  the  time  they 
viewed  the  property  (R.  24).  The  instruction  as 
requested  reads: 

With  regard  to  the  view  that  you  took  of  Tract 
H-801,  Friday  afternoon,  you  are  directed  to 
remove  from  your  consideration  of  Market  Value 
the  fact  that  the  Government  is  presently  mak- 
ing use  of  the  condemned  tract  of  land.  You 
are  to  valuate  the  farm  in  the  condition  that  it 
was  in  on  March  11,  1957.  The  testimony  of  the 
Government's  and  Defendants'  witnesses  will  be 
helpful  to  you  in  recreating  the  condition  of  said 
tract  at  that  time. 

You  are  further  instructed  that  the  Defend- 
ants are  not  entitled  to  compensation  for  loss  of 
any  future  gain  they  might  have  hoped  to  realize 
from  the  tract  over  and  above  its  fair  market 
value.  This  is  true  also  with  respect  to  the 
Government.  You  are  not  to  consider  any  'per- 
sonal  loss  or  gain  to  either  painty.  Market  value 
of  the  property  on  the  date  of  taking  is  the  only 
problem  under  consideration. 

Only  the  italicized  portion  was  given   (R.  185). 
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The  jury  found  that  the  fair  market  value  of  the 
land  taken  was  $165,500  ($1,250  per  acre)  (R.  25). 
The  jury  apparently  found  no  severance  damages  to 
the  land  remaining.  The  Government's  motion  for 
new  trial  (R.  25-26)  was  denied  (R.  27)  and  final 
judgment  was  entered  on  January  2,  1959  (R.  27- 
31).  A  notice  of  appeal  therefrom  was  filed  on  Feb- 
ruary 10,  1959  (R.  32). 

SUMMARY  OF  ARGUMENT 


In  the  instant  proceeding  the  Government's  expert 
appraisers  arrived  at  their  estimates  of  fair  market 
value  using  as  a  starting  point  for  their  opinions 
what  comparable  land  had  changed  hands  for  on  the 
open  market.  The  courts  have  uniformly  held  com- 
parable sales  to  be  the  ''best  evidence  of  market 
value,"  and  ''a  sound  rule  of  law  as  well  as  of  com- 
mon sense."  This  is  necessarily  so  since  the  object 
is  to  determine  what  the  property  would  have  sold 
for  between  the  willing  buyer  and  the  willing  seller. 
The  owners'  witnesses,  on  the  other  hand,  relied  pri- 
marily on  their  personal  experience  and  familiarity 
with  the  area.  In  the  absence  of  comparable  sales 
market  value  has  been  characterized  by  the  Supreme 
Court  as  being  ''at  best,  a  guess  by  informed  per- 
sons." There  is  no  question  that  comparable  sales 
are  the  best  evidence  of  market  value.  We  submit, 
that  the  court  was  clearly  in  error  in  refusing  to 
guide  the  jury  to  apply  a  correct  standard  of  value 
by  so  instructing  them. 
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II 

The  wide  disparity  between  the  testimony  on  be- 
half of  each  party  is  explained  for  the  most  part  by 
the  difference  in  views  as  to  the  land's  highest  and 
best  use.  It  became  an  issue  of  crucial  importance 
for  the  former  owners  to  establish  that  the  land  was 
best  adapted  for  the  more  valuable  housing  and  com- 
mercial uses.  To  this  end  it  was  necessary  to  shov/ 
that  a  probable  demand  existed  for  those  uses.  One 
of  the  foremost  principles  of  just  compensation  is 
that  evidence  of  such  demand  is  limited  to  the  needs 
and  necessities  which  can  be  met  by  private  business. 
A  purely  governmental  project  cannot  be  used  to 
show  demand,  because  it  would  not  be  a  factor  of  con- 
sideration entering  into  market  value  between  the 
proverbial  willing  buyer  and  willing  seller.  Thus, 
in  the  instant  case,  the  effect  of  the  housing  project 
as  evidence  of  the  demand  for  housing  should  have 
been  eliminated  from  the  minds  of  the  jurors,  because 
it  was  not  representative  of  demand  which  could  be 
met  by  the  private  investor.  The  project  came  into 
existence  only  because  private  investment  in  housing 
for  Luke  AFB  personnel  had  not  been  forthcoming. 
The  jury  at  its  viev/  would  obviously  be  impressed  by 
the  housing  project  which  was  then  being  constructed 
on  the  land.  Accordingly,  it  was  clear  error  for  the 
court  to  have  refused  the  Government's  instruction 
to  the  effect  that  the  use  to  which  the  Government 
placed  the  land  after  the  taking  should  not  have  been 
considered  in  their  determination  of  market  value. 
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ARGUMENT 


The  Court  Erred  In  Refusing  To  Instruct  The  Jury 
That  Comparable  Sales  Are  The  Best  Evidence  Of 
Market  Value 

The  object  in  this  proceeding,  as  in  any  condemna- 
tion proceeding,  was  the  determination  of  the  fair 
market  value  of  the  land  taken  by  the  Government, 
in  other  words,  what  the  property  would  have  sold 
for  on  the  open  market  between  a  willing  buyer  and 
a  willing  seller.  United  States  v.  Miller,  317  U.S. 
369,  374-375  (1943).  The  first  step  taken  by  any 
reasonable  man  purchasing  property  is  to  apprise 
himself  of  what  other  property  is  selling  for  in  the 
same  neighborhood.  A  sound  basis  is  thus  formed 
upon  which  to  ascertain  relative  land  values.  A  valu- 
ation where  available  sales  of  physically  comparable 
land  are  ignored  is  a  departure  from  the  standard 
of  actual  sale  value. 

In  the  instant  case,  the  land  involved  was  farm- 
land. The  Government's  experts,  therefore,  used 
recent  sales  of  other  farmland  which  were  physically 
comparable  in  proximity  to  the  subject  farm  and  not 
remote  in  point  of  time.  A  basis  was  thus  estab- 
lished for  determining  the  relative  market  values  of 
land  in  the  area  having  reasonably  the  same  physical 
characteristics.  To  this  basis  was  added  an  incre- 
ment of  value  for  the  possibility  of  commercial  de- 
velopment. On  the  other  hand,  the  ov/ners'  witnesses 
rejected  out  of  hand  all  of  the  comparable  sales,  and 
formed  their  opinions  almost  entirely  from  their  per- 
sonal experience  and  familiarity  with  the  area.    As 
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this  Court  has  said  ''Opinion  evidence  is  only  as  good 
as  the  facts  upon  which  it  is  based."  State  of  Wash- 
ingto7i  V.  United  States,  214  F.2d  33,  43  (C.A.  9, 
1954),  cert.  den.  348  U.S.  862.  See  also  United 
States  V.  Honolulu  Plantation  Co.,  182  F.2d  172,  178 
(C.A.  9,  1950),  cert.  den.  340  U.S.  820;  Interna- 
tional Paper  Co.  v.  United  States,  227  F.2d  201 
(C.A.  5,  1955).  Actual  sales  are  facts  demonstrat- 
ing the  action  of  parties  in  actual  payment  of  a  sum 
of  money  as  contrasted  simply  with  expert  opinion 
that  they  would  have  been  wise  to  invest  their  money 
in  a  certain  way.  In  this  connection  the  admonition 
of  Mr.  Justice  Holmes  should  be  kept  in  mind.  He 
said  that  ''what  the  owner  is  entitled  to  is  the  value 
of  the  property  taken,  and  that  means  what  it  fairly 
may  be  believed  that  a  purchaser  in  fair  market  con- 
ditions would  have  given  for  it  in  fact — not  what  a 
tribunal  at  a  later  date  may  think  a  purchaser  would 
have  been  wise  to  give  *  *  *."  Netv  York  v.  Sage, 
239  U.S.  57,  61  (1915). 

With  no  instruction  relating  to  the  weight  to  be 
given  to  sales  of  comparable  property  as  evidence  of 
fair  market  value,  the  jurors  were  left  with  no  clear 
guide  to  choose  between  the  unreliable  testimony  of 
the  owners'  witnesses  based  on  their  personal  experi- 
ence and  the  Government's  testimony  based  on  actual 
facts — that  is  the  prices  which  have  actually  been 
paid  for  property  in  the  vicinity. 

The  courts  have  uniformly  held  that  under  these 
circumstances  such  an  instruction  should  be  given. 
Squarely  in  point  here  is  United  States  v.  5139.5 
Acres  of  Land,  etc.,  200  F.2d  659,  662  (C.A.  4, 1952), 
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where  the  court  held  that  this  precise  instruction 
''embodied  a  sound  rule  of  law  as  well  as  of  common 
sense."  Likewise,  in  United  States  v.  Ham,  187  F. 
2d  265,  270  (C.A.  8,  1951),  when  the  same  question 
was  presented,  the  court  held  that  the  lower  court 
was  in  error  when  ''it  refused  to  tell  the  jury  to  take 
into  account  and  consider  what  land  in  the  neighbor- 
hood was  being  sold  for  at  the  time  of  taking."  These 
cases  represent  the  application  of  the  settled  principle 
that  "What  comparable  land  changes  hands  for  on  the 
market  at  about  the  time  of  taking  is  usually  the  best 
evidence  of  market  value  available."  Baetjer  v. 
United  States,  143  F.2d  391,  397  (C.A.  1,  1944), 
cert.  den.  323  U.S.  772.  The  instruction  requested 
in  the  instant  case  virtually  quoted  the  identical  lan- 
guage used  approvingly  in  Welch  v.  Tennessee  Valley 
Authority,  108  F.2d  95,  101  (C.A.  6,  1939),  cert, 
den.  309  U.S.  688,  holding,  "Sales  at  arms  length  of 
similar  property  are  the  best  evidence  of  market 
value."  [Emphasis  supplied.]  To  the  same  effect  is 
this  Court's  opinion  in  United  States  v.  Honolulu 
Plantation  Co.,  182  F.2d  172,  176  (C.A.  9,  1950), 
cert.  den.  340  U.S.  820.  Cf.  United  States  v.  Toronto 
Nav.  Co.,  338  U.S.  396,  402  (1949) ;  Kinter  v.  United 
States,  156  F.2d  5  (C.A.  3,  1946);  United  States  v. 
13,255.53  Acres  of  Land,  etc.,  158  F.2d  874,  876 
(C.A.  3,  1946) ;  and  Lyons  v.  United  States,  99  F. 
Supp.  429,  432  (W.D.  Pa.,  1951). 

As  the  court  has  recently  emphasized  in  United 
States  V.  Lowrie,  246  F.2d  472,  474  (C.A.  4,  1957), 
evidence  of  sales  of  comparable  properties  is  "one  of 
the  most  persuasive  indications  of  market  values  and 
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one  of  the  most  reliable  checks  upon  expert  opinion." 
We  submit,  that  it  is  especially  important  that  the 
jury  be  instructed  as  to  weight  of  such  sales  in  a  case 
like  the  present  one. 

II 

The  Court  Erred  In  Refusing  To  Instruct  The  Jury 
Not  To  Consider  The  Use  Made  Of  The  Property 
By  The  Government  After  The  Date  Of  Taking 

The  extent  to  which  the  value  of  the  land  was 
affected  by  the  probability  of  using  it  for  commercial 
and  housing  development  was  of  fundamental  im- 
portance. Using  no  comparable  sales,  the  owners 
valued  the  land,  not  in  its  use  at  the  time  of  taking 
plus  a  factor  for  the  probability  of  commercial  de- 
velopment, as  did  the  Government  witnesses,  but  in  a 
status  which  assumed  that  the  probability  of  develop- 
ment had  reached  the  level  of  actuality.  In  other 
words,  the  owners'  witnesses  valued  the  land  as  if  it 
were  already  being  used  for  what  they  asserted  was 
its  highest  and  best  use;  and,  accordingly,  valued  the 
land  as  housing  and  commercial  development  prop- 
erty. This  was  the  justification  they  gave  for  ignor- 
ing actual  sales  in  the  vicinity.  Such  a  process  is 
contrary  to  established  law  which  requires  that  the 
land  be  valued  in  its  present  condition,  i.e.,  farmland 
with  a  probability  of  commercial  development.  United 
States  V.  Meadow  Brook  Club,  259  F.2d  41  (C.A.  2, 
1958),  cert.  den.  358  U.S.  921.  In  that  case  the 
former  owners  sought  to  have  the  land  taken  valued 
as  industrial  property.  At  the  time  of  taking,  how- 
ever, the  property  was  zoned  residential,  although 
proceedings  to  rezone  as  industrial  were  pending  and 
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a  reclassification  would  have  been  consistent  with  the 
surrounding  area.  The  court  stated  the  applicable 
rule  as  follows  (at  page  44) : 

Just  compensation  compatible  with  the  re- 
quirements of  the  Fifth  Amendment  is  the  fair 
market  value  of  the  condemned  property  just 
prior  to  the  taking.  U.S.  ex  rel.  Tennessee 
Valley  Authority  v.  Powelson,  319  U.S.  266; 
United  States  v.  Miller,  317  U.S.  369,  374,  147 
A.L.R.  55;  McCandless  v.  United  States,  298 
U.S.  342.  This  evaluation  should  reflect  not 
only  the  purpose  for  which  the  property  has 
theretofore  been  used,  but  other  uses  which 
might  render  it  more  profitable.  Olson  v.  United 
States,  292  U.S.  246.  It  would  be  improper  to 
value  the  property  as  if  it  were  actually  being 
used  for  the  more  vahiable  purpose.  But  the 
"extent  that  the  prospect  for  demand  for  such 
use  affects  the  market  value  while  the  property 
is  privately  held"  should  enter  into  the  calcula- 
tion. Olson  V.  United  States,  supra,  292  U.S. 
246,  255.  Obviously  the  more  profitable  opera- 
tion must  be  one  allowed  by  law  to  be  carried 
out  on  the  premises.  Thus  if  existing  zoning 
restrictions  preclude  a  more  profitable  use,  ordi- 
narily such  use  should  not  be  considered  in  the 
evaluation.  Westchester  County  Park  Commis- 
sion V.  United  States,  2  Cir.,  143  F.  2d  688, 
certiorari  denied  323  U.S.  726.  On  the  other 
hand  if  there  is  a  reasonable  possibility  that  the 
zoning  classification  will  be  changed,  this  possi- 
bility should  be  considered  in  arriving  at  the 
proper  value.    [Emphasis  supplied.] 

The  admission  of  evidence  of  demand  is  qualified 
by  the  condition  that  only  the  needs  can  be  shown 
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which  can  be  also  met  ' 'while  the  property  is  private- 
ly held."  [Emphasis  supplied.]  It  is  submitted, 
therefore,  that  under  the  circumstances  present  here- 
in, the  fact  that  the  Government  had  begun  construc- 
tion of  a  housing  development  on  the  land  was  in- 
admissible for  the  purposes  of  showing  that  the 
market  would  pay  more  for  the  farmland  because  of 
the  probability  of  use  for  housing  purposes;  and, 
accordingly,  it  was  highly  prejudicial  for  the  jury  to 
view  the  project  in  its  advanced  stages  of  construc- 
tion, without  some  qualification  from  the  court  to 
dismiss  from  their  deliberations,  the  present  use  to 
which  the  Government  was  putting  the  land. 

The  very  reason  that  the  Government  was  taking 
the  land  for  a  housing  project,  was  that  private  in- 
dustry had  refused  to  commit  private  funds  for  the 
venture.  This  fact  was  clearly  recognized  by  wit- 
nesses for  both  parties,  supra,  pp.  3,  5.  That  private 
demand  was  nonexistent  was  the  basic  premise  which 
compelled  the  Government  to  promote  this  housing 
project,  for  Wherry  and  Capehart  housing  is  pro- 
vided through  Government  financial  backing  only 
where  available  housing  cannot  fill  the  public  need."' 


3  Section  505  of  the  Act  of  September  28,  1951,  65  Stat. 
336,  365,  in  authorizing  appropriations  for  the  instant  hous- 
ing project,  stated  that  such  project  would  be  under  the 
terms  of  Title  VIII  of  the  National  Housing  Act,  12  U.S.C. 
sees.  1748-1748h  (Wherry  Housing  Act),  which  provides 
for  federal  mortgage  insurance,  "In  order  to  assist  in  re- 
lieving the  acute  shortage  and  urgent  need  for  family  hous- 
ing which  now  exists  at  or  in  areas  adjacent  to  military 
installations  because  of  the  uncertainty  as  to  the  permanency 
of  such  installations  *  *  *."     Section  1748b (a). 
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Obviously,  where  private  enterprise  has  refused  to 
accept  the  financial  risks  attendant  with  projects  of 
this  type  without  Government  backing,  because  of 
constant  change  in  military  requirements  and  result- 
ant change  in  housing  needs,  the  instant  housing 
project  cannot  conceivably  be  evidence  of  a  demand 
for  housing  which  affects  market  value  as  between 
the  willing  buyer  and  the  willing  seller. 

Demand  which  can  be  met  only  by  the  Government 
cannot  be  equated  to  the  needs  which  might  be  met  by 
the  business  community  in  determining  the  effect 
for  valuation  purposes  of  a  particular  use  of  the 
property.  Boom  Co.  v.  Patterson,  98  U.S.  403,  408 
(1878);  United  States  v.  Chandler-Dunbar  Co.,  229 
U.S.  53,  76-77  (1913).  In  other  words,  demand  can- 
not be  shown  by  the  Government's  activities.  Here, 
the  private  investor  is  as  effectually  precluded,  for 
financial  reasons,  from  meeting  the  only  real  demand 
present  as  he  would  be  in  the  case  where  land  is 
taken  for  a  purely  governmental  project  beyond  the 
reach  of  the  ordinary  investor.  Olson  v.  United 
States,  292  U.S.  246  (1934).  The  demand  must  be 
such  that  it  can  be  met  by  a  private  investor.  Cam- 
eron Development  Co.  v.  United  States,  145  F.2d  209 
(C.A.  5,  1944) ;  United  States  v.  Rayno,  136  F.2d 
376  (C.A.  1,  1943),  cert.  den.  320  U.S.  776.  This 
Court  took  the  same  position  in  Poison  Logging  Co. 
V.  United  States,  160  F.2d  712,  717  (C.A.  9,  1947), 
when  it  approved  an  instruction  given  by  the  lower 
court.  This  Court  stated  that  ''  *  *  *  while  the  court 
properly  charged  the  jury  that  they  should  not  con- 
sider the  government's  need  for  the  property,  nor  its 
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value  to  the  government  upon  acquisition,  they  were 
told  that  nevertheless,  if  they  found  that  the  property 
has  a  special  utility  or  availability  value  not  only  to 
the  government,  but  to  others,  then  such  value  should 
be  considered  in  connection  with  what  the  jury  might 
find  a  purchaser  would  pay  for  the  property."  See 
also  United  States  v.  Foster,  131  F.2d  3  (C.A.  8, 
1942),  cert.  den.  318  U.S.  767. 

When  the  jury  viev/ed  the  property,  saw  the  hous- 
ing project  on  it,'^  and  heard  all  the  testimony  to  the 
effect  that  the  land  was  taken  for  a  Government 
housing  project,  they  certainly  could  have  drawn  the 
conclusion  that  the  Government's  project  was  evi- 
dence of  the  general  demand  for  housing  among  pri- 
vate developers.  The  jury  should  have  been  instruct- 
ed, as  required  by  the  law  and  the  circumstances  of 
this  case,  to  exclude  from  their  determination  of 
market  value  the  use  to  which  the  Government  was 
putting  the  property. 

The  refusal  to  give  the  requested  instruction  also 
violated  the  settled  principle  that  the  United  States 
should  not  be  required  to  pay  for  value  it  alone 
creates.  United  States  v.  Miller,  317  U.S.  369 
(1943) ;  United  States  v.  Cors,  337  U.S.  325  (1949). 
To  enhance  value  because  of  the  Government's  need 
for  the  land  as  a  site  for  a  Wherry  project — which 
was  needed  because  private  financing  was  unavail- 
able— is  clearly  an  attempt  indirectly  to  capitalize  on 


*  "A  Juror:  What  is  that? 

"Mr.  LaPrade:  That  is  upon  the  land  which  was  taken  by 
the  Government,  and  is  a  new  structure  put  up  by  the 
Government"  (R.  164). 
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the  Government  financing  of  the  very  project  for 
which  the  land  was  taken.  This  violates  the  Miller 
and  Cots  rule  of  fairness. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  below  must  be  reversed  with  directions  for 
a  new  trial  to  ascertain  just  compensation  according 
to  the  correct  legal  principles. 

Respectfully, 


Perry  W.  Morton, 

Assistant  Attorney  General. 

Jack  D.  H.  Hays, 

United  States  Attorney, 
Phoenix,  Arizona. 

William  E.  Eubank, 
Assistant  United  States 

Attorney, 
Phoenix,  Arizona. 

Roger  P.  Marquis, 
Robert  S.  Griswold,  Jr., 
Attorneys, 

Department  of  Justice, 
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JURISDICTION 

Appellees  concur  in  Appellant's  statement  of  jurisdiction 
and  adopt  same  verbatim  herein. 

PRELIMINARY  STATEMENT 

The  Government's  statement  of  the  case  is  inadequate 
for  it  omits  the  key  evidence  in  support  of  the  verdict  and 
the  circumstances  and  issues  which  justified  the  Court's 
denial  of  the  two  instructions  complained  of.  To  fully 
understand  and  api)reciate  the  District  Court's  action,  ap- 
pellees feel  compelled  to  enlighten  the  Court  in  this  regard. 
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PHYSICAL  FACTS 

Luke  Air  Force  Base  (L.A.F.B.)  lies  fifteen  miles  north- 
west of  Phoenix,  Arizona,  six  miles  southwest  of  Young- 
town,  Arizona,  seven  miles  west  of  Glendale,  Arizona;  and 
L.A.F.B.  and  Glendale  are  connected  by  Glendale  Avenue, 
an  arterial  highway  which  ends  at  the  Air  Base.  It  inter- 
sects Litchfield  Road,  which  runs  north  and  south  connect- 
ing Litchfield,  Arizona,  approximately  three  miles  south,  to 
the  Air  Base  (R-106).  Dysert  Road  runs  north  and  south 
and  interesects  Glendale  Avenue  one  mile  east  of  the  Air 
Base. 

Appellees'  510-acre  farm  consisted  of  330  acres  on  the 
northwest  corner  of  Glendale  and  Dysert,  60  acres  on  the 
southwest  corner,  and  120  acres  on  the  northeast  corner. 
The  132.6  acres  taken  in  this  proceeding  was  out  of  the  330- 
acre  tract  fronting  on  Glendale  Avenue,  and  was  the  most 
valuable  portion  of  the  farm  (R-111).  The  lands  were 
physically  adaptable  to  residential  housing  and  commercial 
uses  with  a  developed  water  supply  and  an  adjacent  arterial 
highway  (R-41,  42).  The  tract  taken  was  outside  of  the 
"Noise  Clearance  Zone,"  with  reference  to  L.A.F.B.,  as 
established  by  the  U.  S.  Corps  of  Engineers  (R-40).  The 
northwest  and  southwest  corners  of  the  intersection  of 
Dysert  Road  and  Glendale  Avenue  had,  before  the  date  of 
taking,  been  zoned  for  commercial  uses  by  the  Maricopa 
County  Planning  and  Zoning  Commission  (R-43).  The 
southeast  corner  of  Litchfield  Road  and  Glendale  Avenue 
then  was  devoted  to  commercial  uses  (R-42),  as  was  front- 
age on  the  south  side  of  Glendale  Avenue,  approximately 
one-half  mile  east  of  appellees'  farm,  to-wit :  a  trailer  court 
(R-38). 

The  L.A.F.B.  total  population  on  the  date  of  taking  con- 
sisted of  4,574  persons,  including  officers,  airmen  and  1,369 
civilian  employees.  Of  these,  approximately  2,139  were  re- 


3 

(luired  to  live  off -base  in  the  surrounding  communities,  as 
there  were  not  sufficient  accommodations  at  or  about  the  Air 
Base.  There  was  a  demand  for  housing  facilities  for  these 
personnel  on  the  date  of  taking  (R-46,  48). 

Luke  Air  Force  Base  was  established  during  World  War 
II  (R-55),  but  was  not  declared  a  permanent  Air  Force 
installation  until  April  7,  1956  (R-47,  82).  The  Government 
housing  project,  for  which  the  appellees'  land  was  taken, 
was  in  the  planning  stage  within  several  months  after  the 
Air  Base  was  declared  a  permanent  installation  (R-128, 
129).  A  ten-million-dollar  expansion  program  was  antici- 
IDated  at  the  date  of  taking  (R-87). 

TRIAL  THEORY  OF  APPELLEES 

First:  That  the  highest  and  best  use,  at  present  or  with- 
in the  reasonably  near  future,  of  the  land  taken  was  for 
residential  housing  and  commercial  and  multiple  housing 
on  the  Glendale  Avenue  frontage.  Further,  that  there  was 
a  current  captive  market  demand  for  those  uses  which 
conunanded  a  market  value  of  not  less  than  $1,750.00  per 
acre  for  the  land  taken. 

Second:  That  if  the  Government  was  correct  on  its 
theory  of  farm  values  only,  for  the  land  taken,  that  the 
remainder  farm  lands  of  appellees  would  depreciate  in 
market  value  not  less  than  $300  per  acre  by  virtue  of  the 
taking:  i.e.,  severance  damages. 

VERDICT 

Although  appellees'  evidence  of  market  value  for  the  lands 
taken,  on  the  theory  of  residential  housing,  ranged  from 
$269,280  to  $232,300,  the  verdict  was  for  $165,500,  a  far  cry 
from  a  speculative  verdict  and  indicative  of  a  "thinking 
man's"  jury.  The  general  verdict  can  be  accounted  for  on 
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either  of  appellees'  theories  of  the  case  or  the  Govern- 
ment's theory  of  farm  values  only.  For  that  matter,  the 
jury  may  have  adopted  the  Government's  farm  value  theory 
at  $700  per  acre  for  the  land  taken,  together  with  the 
appellees'  claims  of  severance  damage  to  the  remainder 
farm  lands.  The  Government's  theory  on  this  appeal  is  that 
the  jury  rendered  its  verdict  on  appellees'  theory  of  resi- 
dential values  only,  and  that  it  allowed  no  severance  dam- 
ages. That  is  an  unwarranted  and  clairvoyant  assumption 
by  counsel,  based  on  speculation  only,  as  recognized  in 
Burnett  v.  Central  Nebraska  Pub.  P.  &  I.  D.,  125  Fed.  (2d) 
836,  838.  On  Appeal,  a  verdict  should  be  viewed  in  the  light 
of  those  facts  most  favorable  in  support  of  the  appellees' 
theory  of  the  case  and  which  tend  to  support  and  justify  the 
verdict. 

ISSUES  FRAMED  BY  EVIDENCE 

The  statement  by  appellant,  on  page  G  of  its  brief,  that  the 
second  fundamental  point  of  contention  was  the  use  or 
nonuse  of  comparable  sales  in  arriving  at  estimates  of 
market  value  is  erroneous.  The  true  bone  of  contention 
between  the  experts  on  both  sides  was  whether  or  not  the 
other  sales  in  the  vicinity  were  in  fact  comparable  and  so 
similar  as  to  be  trustworthy  as  a  basis  upon  which  to 
predicate  a  professional  opinion  of  market  value.  The  Gov- 
ernment witnesses  contended  that  they  were  in  fact  com- 
parable and  the  appellees'  witnesses  contended  they  were 
not.  Thus,  the  opinion  of  market  value  of  all  of  the  witnesses, 
having  been  submitted  to  the  jury,  a  factual  question  arose 
for  the  jury's  determination  as  to  which  opinions  were  the 
most  convincing,  accurate  and  persuasive.  By  its  verdict, 
the  jury  obviously  determined  either  (1)  that  the  opinions 
of  value  expressed  by  the  appellees'  witnesses  McGrew, 
Cavanaugh  and  Rlake  were  the  most  convincing  and  accu- 
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rate  (based  upon  a  highest  and  best  use  for  housing  and 
commercial  purposes),  or  (2)  that  although  the  highest 
and  best  use  of  the  land  taken  was  for  farming  purposes 
only,  the  appellees  had  suffered  considerable  severance 
damages  to  their  remaining  farm  lands,  as  testified  to  by 
witnesses  Atha,  Blake  and  Cavanaugh  and  as  recognized 
by  the  Government  witness  Englehorn. 

JUSTIFICATION   FOR  DENIAL  OF  COMPARABLE 
SALES  INSTRUCTION 

In  its  brief,  at  page  15,  the  Government  clearly  states 
and  admits  that  the  refused  instruction  on  comparable  sales 
related  to  the  iveight  to  be  given  to  sales  of  comparable 
property  as  evidence.  The  instruction  was  refused  by  the 
District  Court  even  though  appellees  made  no  exception 
thereto.  WHY? 

1.  The  Government  did  not  introduce  into  evidence  any 
independent,  direct  evidence  of  comparable  sales.  The  only 
evidence  offered  by  the  Government  of  market  value  was 
the  expert  opinions  of  witnesses  Hansen  and  Englehorn, 
Accordingly,  the  witnesses  were  permitted  to  testify  con- 
cerning the  factors  upon  which  they  based  their  opinion, 
and  rightly  so.  32  C.J.S.,  Evidence,  Sec.  545,  pages  292-293; 
H  SE  Suppkj  Co.  V.  United  States  (10  Cir.),  194  Fed.  (2d) 
553,  556.  But  the  facts  so  stated  did  not  become  independent 
evidence.  United  States  v.  5139.5  acres  of  land,  200  Fed. 
(2d)  659,  6.62.  The  refused  instruction  expressly  directs  the 
jury  to  consider  as  the  "best  evidence"  that  which  was  not 
and  could  not  be  offered  as  sucli  into  the  record. 

2.  The  opinions  of  the  Government  experts  and  their 
testimony  throughout  was  in  sharp  conflict  with  the  experts 
for  the  appellees  on  the  question  of  the  reliability  and  weight 
to  be  given  the  other  sales  in  the  vicinity  as  true  and  correct 
guides  to  current  market  value.  For  the  court  to  take  sides 


6 

and  instruct  the  jury  that  comparable  sales  were  the 
"best  evidence"  would  have  been  a  COMMENT  ON  THE 
WEIGHT  OF  THE  EVIDENCE.  Although  the  Court  may 
in  some  circumstances  have  that  prerogative,  it  is  purely 
discretionary,  Cal-Bay  Corp.  v.  U.  S.,  169  Fed.  (2d)  15, 
22  (C.A.  9,  1948) ;  and  in  this  case,  it  would  have  been  a 
prejudicial  comment,  Hickey  v.  U.  S.,  208  Fed.  (2d)  269, 
as  the  weight  of  the  evidence  ivas,  under  the  circumstances, 
purely  and  solely  a  jury  question. 

Other  sales,  dissimilar  in  time,  location,  physical  adapt- 
ability, and  not  comparable  for  cogent  economic  reasons, 
would  not  have  been  proper  guides  to  arrive  at  an  opinion 
of  value.  The  requested  instruction  begged  the  question 
and  failed  to  advise  the  jury,  in  a  precautionary  manner, 
that  it  was  their  province  to  determine  the  weight  of  the 
other  sales  testified  to  by  the  Government  experts  and 
whether  the  foundation  and  predicate  of  their  opinions  were 
more  expertly  considered  than  those  of  the  landowners' 
witnesses. 

3.  The  most  potent  reason,  and  that  which  most  nearly 
touches  the  "heart"  of  the  case  at  bar,  Avhich  justified  the 
refusal  of  the  "comparable  sales"  instruction,  was  the  fact 
that  the  sales  relied  upon  by  the  Government  experts  were 
patently  dissimilar  and  economically  not  comparable  to  be 
proper  guides  to  value,  and  the  use  of  same  reflected  a 
biased  attitude  with  an  "eyes  shut"  approach  to  the  problem 
at  hand. 

Witness  Hansen  ])redicated  his  opinion  of  market  value 
on  four  basic  points.  First:  The  sales  price  of  the  "Ruben- 
stein  property"  on  the  southeast  corner  of  Glendale  Avenue 
and  Litchfield  Road,  which  took  place  in  1953  (R-49,  54). 
The  court,  on  objection  of  counsel,  excluded  the  testimony 
as  being  of  no  value  as  too  i-emote  in  point  of  time  (R-58). 
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Witness  Englehorn  also  thought  it  too  remote  (R-170). 
Second:  Several  sales  of  desert  land  East  of  the  property 
taken  and  South  of  Glendale  Avenue,  one-fourth  mile.  It 
was  uncultivated  desert  land  that  did  not  front  on  Glendale 
Avenue  (the  arterial  highway),  nor  did  it  front  on  Luke 
Air  Force  Base,  nor  did  it  have  a  developed  water  supply 
(R-82,  83).  The  record  shows  nothing  which  could  even 
remotely  be  considered  as  a  justification  for  reliance  upon 
those  sales.  Third:  The  apparent  failure  of  what  he  deemed 
an  attempt  to  subdivide  for  housing  purposes  on  Litchfield 
Road  south  of  Glendale  Avenue  (R-51).  On  cross-examina- 
tion and  in  the  subsequent  testimony  of  Mr.  Englehorn  and 
others,  it  was  developed  without  contradiction  that  the 
owner  merely  platted  the  land  into  lots  and  attempted  to 
sell  them  for  housing  purposes  (R-59).  It  was  not  a  bona 
fide  attempt  to  subdivide  and  develop  as  is  the  common 
practice  throughout  the  nation  by  means  of  platting,  sub- 
dividing, installation  of  streets  and  utilities,  construction 
of  model  homes,  and  the  sale  of  lots  with  similar  houses 
built  thereon  as  a  package  unit  with  ready-made  FHA 
financing.  This  factor  also  was  rejected  by  Mr.  Englehorn 
(R-163).  Mr,  Hansen  admitted  he  did  not  consider  the  fact 
that  this  land  was  within  the  "noise  clearance  zone,"  as  pos- 
sibly being  a  factor  in  its  failure.  To  top  it  off,  the  land  had  a 
wash  running  through  it  and  the  entire  effort  was  prior  to 
L.A.F.B.  being  declared  a  permanent  Government  installa- 
tion (R-89,  90).  Fourth :  Farm  lands  in  the  Adaman  District 
on  the  West  side  of  L.A.F.B.,  Avhich  were  selling  at  approxi- 
mately $600  per  acre  for  farming  purposes  only,  were 
heavily  relied  upon  by  both  Mr.  Hansen  and  Mr.  Englehorn. 
Careful  analysis  of  the  testimony  reveals  that  there  was 
no  arterial  highway  passing  by,  to,  or  through  the  Adaman 
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district.  In  fact,  the  only  plausible  means  of  access  was  to 
go  through  Litchfield,  which  was  three  miles  south  of  the 
Air  Base,  west  on  Indian  School  Road,  and  then  north  to 
the  Adaman  District.  Appellees  have  no  quarrel  with  the 
values  expressed  for  those  particular  lands,  but  insist  that 
they  were  rightly  "rejected  out  of  hand"  by  appellees' 
experts  simpy  because  they  did  not  have  the  strategic 
location,  near  the  entrance  to  the  Air  Base,  outside  of  the 
noise  clearance  zone,  on  an  arterial  highway  and  on  the 
populated  side  of  the  Air  Base,  as  did  appellees'  lands. 
They  were,  in  effect,  "south  of  the  tracks." 

Witness  EngeUiorn  predicated  his  opinion  of  market  value 
on  the  sale  of  acreage  three  miles  north  of  Luke  Field  Air 
Base  on  Litchfield  Road  in  Section  4  (R-160,  161)  (original 
transcript  333),  which  also  is  on  the  far  side  of  the  populated 
area  of  the  valley  with  respect  to  the  Air  Base.  But  he 
admitted  that  three  miles  south  of  the  Air  Base  there  was 
a  successfully  subdivided  40-acre  tract.  Counsel  wonders 
why  he  went  north  away  from  the  populated  area  to  make 
a  comparison  instead  of  south.  In  addition,  he  relied  upon 
the  Adaman  District  sales,  to  which  appellees  make  no 
further  comment.  He  expressly  admitted  the  Adaman  lands 
were  not  as  well  located,  with  a  problem  of  accessibility  as 
compared  to  the  appellees'  lands.  Further,  he  admitted  the 
possibility  of  the  subdivision  of  appellees'  lands  in  the 
future  (R-162,  172). 

Despite  the  flaws  in  the  foundation  of  the  expert  opinions 
of  Messrs.  Hansen  and  Englehorn,  THE  JURY  HEARD 
IT  ALL.  Little  Avonder,  indeed,  that  the  trial  court  refused 
to  comment  on  the  weight  that  the  jury  should  give  to  the 
evidence  and  circumstances  supporting  the  opinions  of 
Hansen  and  Englehorn. 
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RESPONSE  TO  GOVERNMENT'S  ANALYSIS  OF 
TESTIMONY  FOR  APPELLEES 

In  the  Government's  "8unnnary  of  Argmnent"  it  is 
claimed  that  appellees'  witnesses  "relied  primarily  on  their 
personal  experience  and  familiarity  with  the  area." 

This  attempt  to  discount  the  credibility  of  the  expert 
opinions  of  witnesses  McGrew,  Cavanaugh  and  Blake  is 
not  supported  by  the  record  and  is  a  total  misstatement  of 
fact. 

Witness  McGreiv,  a  man  of  vast  exjjerience  in  the  plan- 
ning and  use  of  real  properties  in  Maricopa  County,  Ari- 
zona, testified  that  the  highest  and  best  use  of  the  land  taken 
was  for  residential  and  commercial  purposes  (R-45).  His 
opinion  was  predicated  upon  (1)  Luke  Air  Force  Base 
personnel  required  to  commute  to  work  (R-38),  (2)  other 
developments  and  trends  in  the  area  (R-38,  39),  (3)  outside 
noise  clearance  zone  (R-40),  (4)  developed  water  supply 
and  physical  adaptability  (R-41),  and  (5)  residential  and 
commercial  zoning  in  effect  (R-43). 

Witness  Cavanaugh,  with  38  years'  experience  in  the 
field  of  real  estate  appraising,  building,  investment,  sales 
and  development,  testified  he  had  been  familiar  with  the 
land  taken  since  1943  (R-97),  and  was  of  the  oj^inion  its 
highest  and  best  use  on  the  date  taken  or  within  the  reason- 
ably near  future  was  that  of  a  housing  and  multiple  unit 
development  with  a  commercial  shopping  center  (R-101). 
His  opinion  w^as  predicated  upon:  (1)  general  location  and 
accessibility  to  highways  (R-98) ;  (2)  location  in  area  of 
potential  growth  (R-98) ;  (3)  size,  terrain,  accessibility  to 
utilities,  schools  and  churches  (R-98) ;  (4)  strategically 
located  near  source  of  sales  market  (R-99) ;  (5)  enough  land 
held  by  owners  for  a  builder  and  developer  to  make  a  sub- 
stantial deal  (R-lOO) ;  (6)  commercial  zoning  on  northwest 
and  southwest  corners  of  Dysert  Road  and  Glendale  Avenue 
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(R-lOO) ;  (7)  land  taken  most  valuable  holding  of  appellees 
(R-lOO) ;  and  (8)  stability  by  virtue  of  L.A.F.B.  having  been 
declared  a  permanent  Government  facility  (R-105). 

Wit7iess  Blake,  with  thirteen  years'  experience  as  a  pro- 
fessional appraiser,  including  blocks  of  acreage  for  future 
subdividing  in  Maricopa  County,  testified  his  opinion  of 
highest  and  best  use  was  for  residential  purposes  on  the 
rear  acreage  and  commercial  on  the  frontage  on  Glendale 
Avenue  (R-127).  His  opinion  was  predicated  on:  (1) 
search  and  failure  to  find  comparable  sales  in  point  of  time, 
size  and  type  in  the  immediate  vicinity  (R-123) ;  (2)  land 
taken  was  on  east  side  of  L.A.F.B.  toward  the  area  of 
development  and  not  away  from  it  (R-124) ;  (3)  physically 
adaptable  (R-124) ;  (4)  comparison  with  sales  of  lands 
similarly  situated  on  fringe  of  other  developed  area  seven 
or  eight  miles  away  with  similar  demand  for  housing 
facilities  (R-126) ;  (5)  zoning  factor  (R-127) ;  and  (6)  de- 
mand for  housing  in  the  area  was  sufficient  to  affect  the 
market  value  and  warrant  the  immediate  development  of 
appellees' lands  (R-128). 

ARGUMENT 
I.     First  Assignment  of  Error. 

As  stated  in  the  Government's  brief  on  page  15,  the  com- 
parable sales  instruction  related  "to  the  weight  to  be  given 
to  sales  of  comparable  property  as  evidence  *  *  *".  This 
Court  has  heretofore  reviewed  this  question  in  a  case  prac- 
tically "on  all  fours"  with  the  case  at  bar  and  appellees  sub- 
mit that  it  is  decisive  on  both  claimed  errors  on  this  appeal, 
to-wit:  U.  S.  V.  Waterhouse,  132  Fed.  (2d)  (599  (C.A.  9, 
1943).  There,  as  here,  tlie  landowners  claimed  a  market 
value  predicated  on  residential  development  in  the  future, 
whereas  the  Government  contended  for  cane  land  values 
only  by  virtue  of  present  use.  The  issue  was  whether  the 
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landowner's  evidence  was  admissible  per  se  because  predi- 
cated upon  future  use,  or  whether  it  was  a  juiy  (|uestion  to 
determine  the  weight  of  the  probability  and  effect  of  future 
use  on  current  market  value.  The  Court  held,  in  construing 
the  law  of  eminent  domain,  as  set  down  by  the  leading  de- 
cision of  Olson  V.  U.  S.,  292  U.S.  255,  54  S.  Ct.  708,  78  L.  Ed. 
1236,  that : 

"*  *  *  If  there  is  any  substantial  evidence  to  show  that 
the  adaptability  of  the  lands  in  question  for  the  uses 
testified  to  was  'reasonably  probable/  then  the  evidence 
was  admissible,  and  it  was  for  the  jury  to  say  whether 
Such  Adaptability  Aff'ected  the  Market  Value  of  the 
Lands.  *  *  *"  (Emphasis  supplied.) 

That  there  is  substantial  evidence  in  this  record  of  a  "rea- 
sonable probable  effect"  upon  the  market  value  by  the 
demand  for  uses  here  contended  for  cannot  be  questioned. 
For  example  : 

1.  Demand  for  housing  at  or  near  L.A.F.B. 

2.  Physical  adaptability. 

3.  Adjacent  to  arterial  highway. 

4.  Outside  of  noise  clearance  zone. 

5.  Government  witnesses  recognized  reasonably  prob- 
able use  for  frontage  on  Glendale  Avenue  for  purposes  other 
than  farming. 

6.  Successful  subdivisions  seven  miles  east,  three  miles 
south,  and  six  miles  northeast. 

7.  L.A.F.B.  declared  permanent  installation. 

Both  physical  and  economic  adaptability  having  been  es- 
tablished to  a  "reasonable  probability,"  it  was  for  the  jury 
to  determine  what  the  best  and  most  reliable  evidence  of 
market  value  ivas  and  not  for  the  Court  by  the  requested 
instruction.  See  also,  IJ.  8.  v.  Meadow  Brook  Club,  259  Fed. 
(2d)  41  (C.A.2,1958). 
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Though  the  identical  comparable  sales  instruction  was 
not  reviewed  in  the  Waterhouse  appeal,  the  conclusion  ar- 
rived at  therein  answers  this  question  four-square,  to-wit : 
WHOSE  PROVINCE  IS  IT  TO  DETERMINE  THE 
WEIGHT  OF  THE  EVIDENCE  IN  DETERMINING 
MARKET  VALUE! 

PROPOSITION  OF  LAW  NO.   I 

When  Expert  Opinion  Evidence  Is  in  Sharp  Conflict 
as  to  the  Degree  of  Similarity  or  the  Comparability  of 
Sales  of  Other  Lands  in  the  Vicinity,  as  Guides  to  Mar- 
ket Valne,  the  Weight  of  the  Evidence  Is  the  Exclusive 
Province  of  the  Jury. 

Conspicuous  by  its  absence  from  the  Government's  brief 
is  the  federal  appellate  decision  wherein  this  precise  "issue 
for  decision"  was  presented,  analyzed,  and  determined 
(favorable  to  appellees).  Hickey  v.  U.  S.,  208  Fed.  (2d)  269, 
273. 

"The  point  at  issue  is  the  relative  weight  to  be  given  to 
the  recent  prior  sale  of  the  property  condemned  and  to 
recent  sales  of  other,  comparable  property.  As  between 
the  two,  it  is  the  position  of  the  U.  S.  that  a  prior  sale 
of  the  precise  property  condemned  was,  as  a  matter  of 
law,  entitled  to  more  weight  than  sales  of  comparable 
property.  *  *  *" 

In  reviewing  the  holdings  in  Southern  Scrap  v.  U.  S.,  113 
Ct.  CI.  129,  82  Fed.  Supp.  520,  Baetjer  v.  U.  S.,  143  Fed. 
(2d)  391,  and  U.  S.  v.  13,255.53  acres,  158  Fed.  (2d)  874,  the 
court  construed  them  all  as  only  lending  authority  to  the 
proposition  that  "in  some  cases"  the  Government's  principle 
would  be  correct  but  not  as  a  flat  rule  of  law.  THE  RULE 
OF  THE  CASE  WAS: 

u*  *  *  fjij^g  issue  presented  is  peculiarly  within  the  dis- 
cretion of  the  trial  judge  in  the  light  of  the  facts  in  each 
case.  *  *  *" 
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In  the  case  at  bar,  the  trial  judge  exercised  his  discretion 
by  refusing  the  "comparable  sales  instruction"  and  left  it  to 
the  jury  to  determine  the  weight  of  the  evidence  upon  which 
the  various  opinions  were  predicated. 

Squarely  in  point  in  support  of  this  proposition  is  U.  8. 
V.  679.19  acres  of  land,  et  al,  113  Fed.  Supp.  590,  wherein 
the  Government  contended  that  the  entire  weight  of  the 
evidence  should  be  placed  on  valuations  found  by  its  experts 
in  that  they  prefaced  their  findings  upon  alleged  comparable 
sales.  The  landowner's  witnesses  denied  that  the  sales  Avere 
comparable  and,  in  turn,  used  other  evidence  and  factors 
upon  which  to  predicate  their  opinions  of  value.  The  issue 
was  the  weight  to  be  given  the  testimony,  and  the  Court  held 
that  it  was  a  question  for  the  juri/  and  relied  upon  the  rule 
set  forth  in  U.  S.  v.  Ham,  187  Fed.  (2d)  265  (C.A.  8,  1951). 
It  was  pointed  out  that  the  jury  must  consider  both  sides 
and  weigh  the  evidence  and  that  it  was  "IMPROPER  TO 
SET  ASIDE  A  JURY  VERDICT  WHERE  BOTH  SIDES 
OF  THE  QUESTION  WERE  BEFORE  IT,"  which  was  the 
precise  rule  adopted  by  this  court  in  Simmonds  v.  U.  S.,  199 
Fed.  (2d)  305,  307,  as  follows : 

"The  jury  heard  expert  testimony  submitted  by  both 
sides.  The  experts  varied  in  their  estimates  from  $300 
per  acre  to  $26,000  per  acre,  depending  upon  whether 
they  considered  the  property  to  be  best  suited  for  com- 
mercial or  residential  purposes.  *  *  *  Nevertheless, 
the  jury  heard  the  conflicting  testimony  by  qualified 
experts  on  both  sides  and  reached  a  finding  w^hich  is 
supported  by  substantial  evidence.  Since  the  question 
of  credibility  is  for  the  District  Court  and  the  award  is 
ivithin  the  range  of  the  testimony,  the  award  cannot  he 
set  aside  on  appeal.  Porrata  v.  U.  S.,  1  Cir.,  1947,  158 
Fed.  (2d)  788,  791.  *  *  *"  (Emphasis  supplied.) 

The  Ham  case  does  not  stand  for  the  proposition  con- 
tended for  by  the  Government  on  page  16  of  its  brief.    In 
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that  case,  the  trial  judge  excluded  the  Government's  evi- 
dence of  other  sales  and  upon  that  ground  was  reversed. 
Having  refused  the  evidence  of  other  sales,  the  District 
Court  refused  to  give  an  instruction  that  the  jury  should 
"take  into  account  and  consider  what  land  in  the  neighbor- 
hood was  being  sold  for  at  the  time  of  taking."  There  was 
no  requested  instruction  that  comparable  sales  were  the 
"best  evidenced'  But  interesting  indeed  was  the  Court's 
ruling  concerning  the  weight  of  the  evidence  and  whose 
province  it  was  to  try  and  determine  the  same: 

"*  *  *  To  fairly  try  the  issue  and  determine  just  com- 
pensation in  this  case,  it  was  necessary  for  the  jury  to 
consider  both  sides  of  the  dispute  and  to  iveigh  the  evi- 
dence of  use  value  ivhich  tended  to  enhance  compensa- 
tion for  the  taking  against  the  evidence  of  the  sales 
value  which  tended  to  diminish  it,  and  the  duty  rested 
on  the  court  to  conduct  the  proceedings  of  the  trial  to 
obtain  fair  and  impartial  consideration  of  both  sides. 
*  *  *"  (Emphasis  supplied.) 

Although  the  Government  relies  heavily  upon  U.  S.  v.  5139.5 
Acres  of  Land,  200  Fed.  (2d)  659  (C.A.  4,  1952),  it  is  not 
decisive  or  persuasive  of  the  claimed  error.  There  again, 
the  District  Judge  refused  to  admit  into  evidence  sales  of 
similar  land  upon  which  the  Government  expert  predicated 
his  opinion  of  market  value.  The  judgment  was  reversed  on 
tliat  defect,  in  the  rejection  of  the  evidence,  and  not  because 
of  the  denial  of  the  "best  evidence"  instruction,  to-wit : 

u*  *  *  -^g  (Jq  j^q^  think  that  prejudicial  error  can  be 
predicated  on  its  refusal,  however,  because  no  evidence 
had  been  admitted  of  recent  sales  of  similar  parcels. 

It  is  true  that  the  Court  went  on  to  say : 

"If,  upon  the  new  trial  which  is  being  granted,  such  evi- 
dence should  be  introduced,  such  instruction  would  be 
proper.    *    *    *" 
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but  the  instruction  referred  to  2vas  not  a  request  that  the 
Court  instruct  the  jury  that  comparable  sales  were  the  "best 
evidence."  There  was  wo  issue  of  the  degree  of  compara- 
bility of  the  other  sales,  but  rather,  the  trial  court  simply 
refused  to  admit  such  testimony. 

Persuasive  and  well  considered  authority  in  support  of 
appellees'  proposition  is  found  in  Welch  v.  Tennessee  Val- 
ley AutJiority,  108  Fed.  (2d)  95  (C.A.  6,  1939),  Cert.  Den. 
309  U.  S.  688,  wherein  the  court  held  that  where  there  is  a 
wide  diversity  in  the  testimony  of  different  witnesses  as  to 
the  value  of  the  property  in  question,  consideration  must  be 
given  to  the  different  theories  upon  which  they  are  based : 
a*  *  *  r^Y\Q  triers  of  the  facts  who  saw  and  heard  the 
Avitnesses  were  the  best  judges  of  the  value,  weight  and 
credibility  of  their  testimony  and  could  best  weigh  the 
evidence.  *  *  *"  (Emphasis  supplied.) 

True,  the  court  stated  that  sales  at  arm's  length  of  similar 
property  are  the  best  evidence  of  market  value  but,  THE 
COURT  WAS  NOT  RULING  upon  a  rejection  of  such  an 
instruction  as  we  are  dealing  with  here,  and  the  facts  in 
that  case  reveal  that  the  state  of  the  evidence  was  identical 
with  that  of  the  case  at  bar  in  that  the  "wide  diversity"  was 
resolved  by  the  jury  and  the  judgment  was  affirmed. 

The  Government  finds  comfort  in  and  cites  as  authority 
U.  S.  V.  Lowrie,  246  Fed.  (2d)  472,  474  (C.A.  4,  1957), 
wherein  the  Court  recognizes  that: 

u*  *  *  rj^YiQ  Court  in  many  cases  will  be  deprived  of  one 
of  the  most  persuasive  indications  of  market  values  and 

one  of  the  most  reliable  checks  upon  expert  opinion. 

*  *  *>> 

but  no  mention  is  made  of  the  ''meat  of  the  nut"  of  that 

case,  to-wit : 

"*  *  *  that  an  expert  witness  is  always  subject  to  cross 
examination,  which  may  well  be  devastating,  when  it  is 


16 

shown  that  the  properties  to  which  he  refers  are  so  dis- 
similar as  to  furnish  no  adequate  basis  for  comparison. 
The  exercise  of  the  Court's  discretion  should  be  made 
with  these  considerations  in  mind.  *  *  *" 

So,  here,  the  cross-examination  of  witness  Hansen  was 
"devastating"  to  the  Government's  case  and  thoroughly 
undermined  the  professional  nature  of  his  expressed  opinion 
by  the  revelation  that  he  failed  to  recognize  and  appreciate 
the  effect  of  the  "crop-dusting  and  noise  clearance  zone" 
problems,  which  doubtless  would  occur  to  any  prospective 
purchaser  of  the  remainder  farm  lands  of  appellees.  The 
trial  judge  exercised  his  discretion  under  the  directive  set 
forth  in  the  Lowrie  case  and  permitted  all  of  the  Govern- 
ment's evidence  to  be  considered  by  the  jury,  but  refused 
to  give  a  directive  concerning  these  alleged  comparable  sales 
that  would  indicate  the  Court's  preference  to  the  appraisal 
method  adopted  by  the  Government  witness.  To  do  so  could 
have  been  no  more  devastating  to  the  appellees'  case  than  a 
directed  verdict  for  the  Government. 

The  jury  may  deal  with  opinion  evidence  as  they  please, 
giving  credence  or  not  as  their  own  experience  or  general 
knowledge  of  the  subject  may  dictate.  The  Conqueror,  166 
U.S.  110,  131,  17  Sup.  Ct.  510,  518,  41  L.Ed.  937.  And  so 
an  eminent  domain  proceeding,  where  the  opinions  of 
market  value  are  conflicting  with  great  diversity,  the  appel- 
late rule  is  clearly  stated  in  U.  S.  v.  2.4  acres,  138  Fed. 
(2d)  295,  (C.A.  7,  1943)  as: 

u*  *  *  ^Y]^ere  the  different  theories  and  jirocesses  sub- 
mitted by  witnesses  for  ascertaining  the  value  of  ])rop- 
erty  taken  lead  to  widely  differing  results,  and  the 
opinions  of  the  witnesses  themselves  are  conflicting  and 
wholly  irreconcilable,  and  there  is  sufficient  evidence 
upon  which  the  verdict  may  be  sustained,  tlie  verdict 
will  not  he  disturbed  unless  it  is  manifest,  from  all  the 
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circiimstances  in  the  case,  tliat  the  jury  adopted  a  false 
theory  in  arriving  at  their  conclusion.  *  *  *" 

See  also  Samuehon  v.  Central  Nebraska  P.P.  <£  I.D.,  125 
Fed.  (2d)  838  (C.A.  8,  1942). 

Analogous  to  the  issue  at  bar  is  the  holding  in  P.  S.  v. 
Meyer,  113  Fed.  (2d)  387  (C.A.  7),  that  voluntary  character 
of  other  sales  in  the  vicinity  went  to  the  weight  of  the  evi- 
dence and  was  a  jury  ((uestion. 

II.     Second  Assignment  of  Error. 

This  re(iuested,  but  denied,  instruction  w^as  predicated  on 
the  assumption  by  counsel  (1)  that  the  Capehart  housing 
jjroject  was  "purely  governmental"  in  that  its  character, 
scope,  and  size  was  such  that  it  could  not  be  undertaken 
by  private  business;  (2)  the  project  came  into  existence 
because  private  industry  had  refused  to  conmiit  private 
funds  for  a  housing  project;  (3)  that  the  enhancement  in 
value  was  created  by  government  needs  alone;  and  (4)  that 
there  were  no  severance  damages  to  the  remainder-lands 
of  appellees  caused  by  the  use  to  which  the  government 
was  going  to  devote  the  lands  taken. 

This  entire  line  of  reasoning  is  based  on  facts  not  in 
issue  or  even  in  the  record,  together  with  an  assumption 
in  the  government's  favor  of  facts  obviously  decided  in 
appellees'  favor  by  the  jury. 

The  government  contends  that  "the  land  must  be  valued 
in  its  present  condition :  i.e.,  farm  land,  with  a  probability 
of  commercial  development"  and  argues  that  appellees'  wit- 
nesses appraised  the  land  "in  a  status  which  assumed  that 
the  probability  of  development  had  reached  the  level  of 
actuality."  THE  IDP:]NTICAL  POINT  WAS  RAISED 
AND  REJECTED  in  U.  S.  v.  Waterhonse,  Supra,  ON  A 
SET  OF  FACTS  VIRTUALLY  ON  ALL  FOURS  WITH 
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THOSE   AT   BAR.   The  Court  (juoted  the  Government's 

argument  (page  702)  as 

a*  *  *  ^Y^^^  *|]^^  prospect  that  agricultural  land  may  be 
profitalily  subdivided  for  dwelling,  business  and  truck 
garden  sites,  does  not  make  it  as  valuable  as  an  exist- 
ing subdivision'  *  *  *"  (Emphasis  added.) 

and  recited  the  landowners'  argument  as 

"that  just  compensation  should  include  any  enhance- 
ment in  the  value  of  the  lands  taken  arising  from  the 
prospect  that  they  coidd  profitably  be  subdivided." 
(Emphasis  added.) 

In  analyzing  the  government's  argument,  the  court  force- 
fully stated : 

"Appellant's  argument  is  based  on  the  assumption  that 
appellees'  witnesses  were  testifying  as  to  w^hat  price 
the  land  would  sell  for  if  subdivided.  *  *  *  The  effect 
of  that  argument  is  that  such  witnesses  were  testifying 
not  as  to  present  value  but  as  to  some  future  value. 
The  record  gives  no  support  to  that  argument,  Init,  in 
fact,  shows  that  the  witnesses  were  testifying  as  to 
the  value  of  the  land  in  November,  1940.  *  *  *" 

In  the  case  at  bar,  appellees'  witnesses  were  asked,  and 
answered,  concerning  the  opinions  of  market  value  as  of 
the  date  of  taking,  to-Avit :  March  11,  1957.  They  all  predi- 
cated their  opinions  of  value  upon  what  a  willing  buyer 
would  have  paid  a  willing  sellei-  on  that  date  and  not  by 
assuming  any  "future  status  as  claimed  by  the  government. 
As  heretofore  stated  in  this  brief,  the  Waterhouse  decision 
answers  both  the  comparable  sales  instruction  and  this 
phase  of  the  second  assignment  of  error. 

The  government  argues  that  the  Capehart  housing  proj- 
ect was  "inadmissible"  foi-  the  purpose  of  showing  demand 
and  market  value.  The  proposed  use  of  the  lands  taken 
was  onlv  incidentallv  referred  to  at  the  trial  and  not  intro- 
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duced,  contended  for,  or  argued,  as  evidence  of  market 
value.  The  United  States  Attorney  himself  moved  the  court 
for  a  jurij  view,  without  mention  of  specific  purpose  or 
({ualification.  (R-131) 

"Mr.  Eubank:  ^lay  the  record  show  that  the  gov- 
ernment has  moved  tlie  court  for  a  jury  view  of  the 
condenmed  real  property  and  the  i^roperty  surrounding 
the  taking,  and  that  counsel  for  the  defendant  had  no 
objection.  *  *  *" 

Counsel  would  have  the  jury  luolc  hut  not  see. 

The  government  further  argues,  by  way  of  rationaliza- 
tion, that  because  private  industry  had  not  constructed  a 
housing  project  on  the  land  taken,  it  had  "refused"  to  ac- 
cept the  financial  risk.  The  doctrine  of  Boom  Co.  v.  Patter- 
son, 98  U.S.  403,  and  U.  S.  v.  Chaudler-Dunlmr,  229  U.S.  53, 
is  then  invoked  to  support  the  proposition  "that  demand 
cannot  be  shown  by  the  government's  activities."  True, 
appellees'  land  had  not  yet  been  developed  into  a  housing- 
project,  but  it  must  be  remembered  that  L.A.F.B.  was  not 
declared  a  permanent  installation  until  April  7,  1956.  The 
record  shows  that  shortly  thereafter  (R-129)  the  Capehart 
project  was  general  knowledge  in  the  community.  Appellees 
did  not  refuse ;  they  never  had  a  chance  to  take  advantage 
of  the  newdy  created  economic  stability  in  the  area.  The 
government  beat  them  to  it.  To  say  that  private  industry 
could  not  have  financed  a  housing  project  to  meet  the  de- 
mand created  by  the  ])resence  of  a  "permanent  military 
installation"  is  nothing  less  than  ridiculous.  Nor  was  there 
any  evidence  in  the  record  to  that  effect  other  than  the 
ramblings  of  the  inexpert  Mr.  Hansen. 

The  government  would  deprive  appellees  of  the  "totality 
of   possible   uses"  doctrine   emphasized  by  this   court   in 
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Phillips  V.  U.  S.,  143  Fed.  (2d)  1  (C.A.  9,  1957),  and  the 
benefit  of  the  "link  in  tlie  chain  of  proof"  rule  set  down  in 
McCandless  v.  U.  S.,  298  U.S.  3-42,  346,  56  Sup.  Ct.  7G4,  766. 

PERTINENT  JURY  rNSTRUCTIONS 

The  jury  was  carefully  instructed,  out  of  an  abundance 
of  caution,  on  this  very  point. 

u*  *  *  You  are  not  to  consider  the  price  a  tract  of  land 
would  sell  for  under  special  or  ordinary  circumstances. 
*  *  *"  (R-179) 

"*  *  *  It  is  not,  therefore,  a  (piestion  of  the  value  of 
the  property  to  the  defendants  or  a  question  of  the 
value  of  the  property  to  the  government.  *  *  *" 
u*  *  *  Ij^  applying  the  market  value  standard,  no 
account  is  to  be  given  to  values  for  necessities  peculiar 
to  the  defendant  or  the  government.  But  consideration 
should  be  given  only  to  such  matters  as  would  affect 
the  ordinary  walling  buyer  and  seller  in  negotiating  a 
fair  price."  (Emphasis  added.)   (R-182) 

"You  are  not  to  consider  any  personal  loss  or  gain  to 
either  party."  (R-185) 

As  clearly  shown  above,  the  instruction  relied  uj^on  by  the 
government  and  approved  by  this  court  in  Poulson  Logging 
Co.  V.  U.  S.,  160  Fed.  (2d)  712,  717  (C.A.  9),  was  given 
in  toto  in  this  case. 

At  the  close  of  the  government's  argument  on  page  21  of 
its  brief,  there  is  asserted  and  cited  in  support  of  the  second 
assignment  of  error  the  leading  federal  decision  on  the  law 
of  eminent  domain,  United  States  v.  Miller,  317  U.S.  369,  63 
Sup.  Ct.  276.  The  only  new  law  clearly  set  down  in  that 
ease  may  be  paraphrased  as 
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PROPOSITION   OF   LAW   NO.   II 

A  Landowner  Whose  Property  Is  Condemned  Is  En- 
titled to  Any  Enhancement  in  Value  Created  by  a 
Nearby  Government  Project  if  the  Lands  Taken  Were 
Not  Included  or  Contemplated  in  the  Original  Govern- 
ment Project. 

which  is  exactly  the  opposite  of  that  claimed  in  the  Govern- 
ment's brief.  If  the  Government  project  creates  an  enhance- 
ment in  value,  it  }nust  pay,  unless  under  the  facts  the  excep- 
tion applies. 

APPELLEES  CHALLENGE  THE  GOVERNMENT 
TO  POINT  OUT  IN  THE  ENTIRE  RECORD,  DESIG- 
NATED ON  APPEAL  OR  NOT,  ONE  SCINTILLA  OF 
EVIDENCE  THAT  APPELLEES'  LANDS  WERE 
'^CONTEMPLATED"  IN  THE  ORIGINAL  PROJECT, 
to-wit:  L.A.F.B. 

The  Miller  and  Cors  rule  of  fairness  is  a  two-edged  sword 
which  counsel  has  misinterpreted.  In  Scott  v.  U.  S.,  146 
Fed.  (2d)  131  (C.A.  5,  1944),  the  applicable  rule  of  law  was 
extracted  from  the  Miller  decision  and  applied  to  resolve  the 
identical  question  on  a  set  of  facts  very  similar  to  those  at 
bar,  wherein  the  court  stated: 

"*  *  *  The  question  then  is  whether  the  respondents' 
lands  were  properly  within  the  scope  of  the  project 
from  the  time  the  government  was  committed  to  it.  If 
they  were  not,  but  were  merely  adjacent  lands,  the  sub- 
sequent enlargement  of  the  project  to  include  them 
should  not  deprive  the  respondents  of  the  value  added 

in  the  meantime  by  the  proximity  of  the  improvement. 

*  *  *)j 

SEVERANCE  DAMAGES 

To  have  given  the  refused  instruction  Avould  have  consti- 
tuted prejudicial,  reversible  error  upon  a  ground  delicately 
overlooked  by  the  Government.  All  of  the  experts  except  Mr. 
Hansen  agreed  on  one  thing,  to-wit:  the  incurrence  of  sev- 
erance damages  to  appellees'  remaining  lands.  There  was  a 
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wide  diversity  of  opinion  among  the  experts  as  to  the  depre- 
ciation in  market  value  to  said  remaining  lands  by  virtue  of 
the  taking.  It  is  impossible  to  determine  from  the  general 
verdict  how  much,  if  any,  was  allowed.  Nevertheless,  the 
issue  was  clearly  framed  in  the  pleadings  (R-12)  and  in  the 
evidence.  The  Government's  requested  instructions  on  sev- 
erance damages  were  given  (R-18, 19). 

The  evidence  of  severance  damages  was  very  clear  and 
certain.  Witness  Englehorn,  for  the  Government,  allowed 
$9,000  in  his  opinion  of  market  value,  which,  spread  over 
the  remaining  377.6  acres,  would  be  an  average  of  approxi- 
mately $25.00  per  acre.  Witness  Atha  allowed  $300.00  per 
acre,  and  witness  Cavanaugh  $400.00  per  acre. 

Vital  at  the  trial  was  the  issue  of  crop  dusting  the  appel- 
lees' remaining  farm  lands.  Except  Mr.  Hansen,  all  the 
experts  agreed  that  to  crop  dust  by  airplane  with  poisonous, 
organic  chemical  sprays  such  as  parathion,  adjacent  to  a 
housing  project,  was  an  inherently  dangerous  undertaking. 
Witness  Atha,  for  appellees,  the  state  manager  for  J.  G. 
Boswell  Company,  a  16,000-acre  farming  and  ginning  opera- 
tion, and  also  a  neighboring  landowner  to  appellees,  Cal- 
Bay  Corp.  v.  11.  S.,  supra,  testified  that  good  crops  could 
not  be  raised  without  airplane  crop  dusting  when  the  cotton 
got  tall  in  July  and  August  (R-145). 

It  does  not  take  an  expert  to  tell  a  jury  that  the  prospec- 
tive and  proverbial  willing  buyer  of  appellees'  remaining 
farm  lands  would  heavily  consider  this  crop  dusting  feature 
in  deciding  what  he  would  be  willing  to  pay,  when  there  are 
other  farm  lands  Avithout  tlie  same  problem.  Tlie  point  is, 
it  was  the  very  fact  that  the  Government  was  building 
houses  on  the  lands  taken  that  created  the  severance  dam- 
age (although  the  record  is  replete  with  other  ])hysical  fac- 
tors of  damage)  (R-71, 131, 147, 156, 165). 

Query:  How  can  the  jury  measure  and  assess  severance 
damage  caused  by  the  housing  project  if  they  are  instructed 
to  disregard  the  use  of  the  lands  taken  ? 


23 

PROPOSITION   OF  LAW   NO.   Ill 

Severance  Damages  Include  Those  Caused  by  the  Use 
of  the  Property  for  the  Purpose  for  Which  the  Con- 
demnation Is  Made. 

Appellees  submit  that  the  overwheinin^  weight  of  au- 
thority supports  this  proposition  of  law  as  set  forth  in 
Sharp  V.  U.  S.,  191  U.S.  341,  24  Sup.  Ct.  114,  117,  48  L.Ed. 
211,  w^herein  the  rule  was  clearly  stated  as: 

"*  *  *  If  the  remaining  land  had  heen  part  of  the  same 
tract  which  the  government  seeks  to  condenm,  then  the 
damage  to  the  remaining  portion  of  the  tract  taken, 
arising  from  the  prohahJe  use  thereof  hy  the  govern^ 
ment,  would  be  a  proper  subject  of  award  in  these 
condemnation  proceedings,  *  *  *  "  (Emphasis  sup- 
plied.) 

and  this  court  has  heretofore  heavily  relied  upon  the  rules 
governing  severance  damages  as  recited  in  the  Sharp  case. 
Cole  Investment  v.  U.  S.,  258  Fed.  (2d)  203  (C.A.  9,  1958). 
Although  the  issue  was  not  directly  before  the  Supreme 
Court  in  the  Sharp  case,  it  was  in  U.  S.  v.  Archer,  36  Sup. 
Ct.  521,  531, 

a*  *  *  j^  jg  ^^  established  rule,  recognized  everywhere, 
that  where  only  part  of  a  tract  of  land  is  taken,  the 
owner  is  entitled  not  merely  to  the  market  value  of  the 
part  taken,  but  to  all  damage  to  the  remainder  of  his 
tract  proximately  resulthig  from  use  made  of  the  part 
actually  taken.  *  *  *"  (Emphasis  added.) 

In  the  Archer  case,  tlie  dictum  I'ule  of  the  Sharp  case  was 
adhered  to  and  relied  upon  together  with  U.  S.  v.  Grizzard, 
219  U.S.  180,  31  Sup.  Ct.  162,  55  L.Ed.  165,  where  the  rule  is 
stated  as : 

"  *  *  *  Since,  therefore,  there  has  been  a  taking  of  part 
of  the  owner's  single  tract  and  damage  has  resulted  to 
the  owner's  remaining  interest  by  reason  of  the  rela- 
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tion  between  the  taken  part  and  that  untaken,  or  by 
reason  of  the  use  of  the  taken  land,  the  rule  applied 
in  the  cases  cited  does  not  control  tliis  case.  *  *  *  The 
compensation  to  be  awarded  includes  not  only  the  mar- 
ket value  of  that  part  of  the  tract  appropriated  but  the 
damage  to  the  remainder  resulting  from  that  taking, 
embracing ,  of  course,  injury  due  to  the  use  to  which 
the  part  appropriated  is  to  he  devoted.  *  *  *"  (Em- 
phasis added.) 

This  doctrine  is  adhered  to  by  the  able  authors  of  Lewis, 
Eminent  Domain,  3rd  ed.,  sections  686  and  710,  and  Nichols 
on  Eminent  Domain,  3rd  ed.,  section  14.232,  page  325,  338, 
n.  9.  See  also  Bauman  v.  Ross,  167  U.S.  548,  17  Sup.  Ct. 
966.  For  a  circuit  court  decision  scjuarely  in  point,  see  West 
Virginia  Pulp  &  P.  Co.  v.  U.  S.,  200  Fed.  (2d)  100. 

The  use  of  the  land  taken  as  a  housing  project  has  seri- 
ously jeopardized  the  appellees'  future  farming  operation 
on  their  remainder  lands,  as  crop  dusting  will  be  next  to 
impossible.  The  jury  was  entitled  to  consider  that  factor  in 
fixing  damages;  thus  the  instruction  that  the  jury  was  not 
to  consider  the  use  being  made  of  the  land  taken  by  the 
Government  was  justly  refused. 

SUMMARY  AND  CONCLUSION 

This  case  was  fairly  tried  and  submitted  to  the  jury.  The 
verdict  was  reasonable  and  within  the  scope  of  the  evidence. 
The  court's  instructions  protected  the  rights  of  both  the 
Government  and  the  appellees  with  great  nicety.  The  court 
exercised  its  discretion  in  permitting  the  jury  to  determine 
what  the  "best  evidence"  was  in  support  of  the  expert 
opinions.  Further,  the  court  recognized  "])roximity  value" 
inherent  in  appellees'  lands  and  for  that  reason,  together 
with  the  severance  damage  issue,  permitted  the  jury  to  con- 
sider the  proposed  use  of  the  lands  taken  as  an  element 
of  damage. 
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The  judgment  reflects  all  elements  of  value  which  logically 
might  be  considered  in  determining  the  issue  of  just  com- 
pensation. Both  the  government  and  appellees  have  had 
their  day  in  court.  It  is  respectfully  submitted  that  no 
errors  of  law  were  committed  by  the  trial  court  whicli  would 
warrant  a  reversal.  The  judgment  should  be  affirmed. 

Respectfully  submitted, 

Paul  W.  LaPrade 
Louis  B.  Whitnp:y 
LoRETTA  Whitney 
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The   Court   Erred   in   Refusing   to   Instruct   the   Jury   that 
Comparable  Sales  Are  the  Best  Evidence  of  Market  Value 

The  condemnees  seek  to  justify  the  court's  refusal 
of  the  comparable  sales  instruction  on  the  grounds  that 
the  Government's  testimony  regarding  comparable  sales 
was  insufficient  to  support  such  an  instruction,  and 
would  have  been  an  unwarranted  comment  on  the  evi- 
dence by  the  court.  Therefore,  they  contend,  the  court 
was  merely  exercising  its  discretion  in  refusing  the  in- 
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struction.  This  argument  confuses  principles  of  valu- 
ation with  comment  on  the  evidence. 

The  charge  we  requested  was  a  statement  for  the 
guidance  of  the  jury  that  sales  are  the  best  evidence  of 
value.  Carlstrom  v.  United  States,  recently  affirmed  by 
this  Court,  No.  16,128,  February  15,  1960,  is  an  excel- 
lent illustration  of  the  correct  conduct  of  the  trial.  The 
court  there  instructed  (pp.  2093-2096  of  the  record) 
that  bona  fide  sales  and  leases  of  comparable  proper- 
ties, if  such  are  found,  made  within  a  reasonable  time 
before  the  date  of  valuation,  are  the  best  evidence  of 
market  value.  Whether  there  are  such  comparable 
transactions  is  a  question  of  fact  for  the  jury. 

Appellees  argue  at  length  (Br.  6-8)  that  the  sales 
relied  upon  by  the  government  experts  were  not  com- 
parable and  were  too  remote  for  one  reason  or  another. 
But,  except  for  one  sale,  which  he  considered  too  remote 
in  time  (R.  49),  the  district  judge  admitted  evidence  of 
the  sales.  Whether  they  were  comparable  was  for  the 
jury.  Appellees'  argument  thus,  in  fact,  is  a  contention 
that  the  judge  invaded  the  province  of  the  jury,  decided 
that  the  sales  were  not  of  comparable  properties  and 
therefore  refused  to  give  the  requested  charge.  The 
appellees  accuse  the  judge  of  contradictory  actions. 
We  do  not  believe  this  attack  upon  the  district  judge 
is  warranted.  The  requested  charge  is  a  correct  state- 
ment of  law  as  to  the  weight  to  be  given  this  type  of  evi- 
dence if  the  jury  finds  the  necessary  factual  founda- 
tion, i.e.,  comparability  (Opening  Brief,  pp.  14-17). 
In  this  regard  it  makes  no  difference  in  what  form  the 
evidence  of  sales  comes  in,  i.e.,  whether  as  independent 


evidence  or  as  facts  relied  upon  by  the  experts  (cf.  Br. 
5).  There  is  a  vast  difference  between  instructing  the 
jury  on  the  legal  significance  of  a  fact,  if  found,  i.e., 
comparability,  and  commenting  on  the  weight  of  the 
evidence  relating  to  that  fact.  Appellees'  argument 
falls  when  this  distinction  is  recognized.  Put  other- 
wise, the  instruction  here  requested  related,  not  to  the 
weight  of  the  particular  evidence,  but  to  the  weight  of 
the  general  type  of  evidence  under  Fifth  Amendment 
principles.  The  request  thus  was  not,  as  appellees  say 
(Br.  6),  an  attempted  invocation  of  the  court's  discre- 
tion to  comment  on  the  evidence.  Rather,  it  was  an 
invocation  of  the  court's  right  and  duty  to  guide  the 
jury  as  to  the  legal  principles  applicable  to  the  facts. 
Once  this  distinction  is  recognized,  we  believe  it  is  clear 
that  appellees  give  no  ''justification  for  denial  of  com- 
parable sales  instructions"  (Br.  5-8).  We,  of  course, 
agree  with  appellees'  "Proposition  of  Law  No.  1"  (Br. 
12)  (but  not  with  their  analysis  of  the  decisions  cited 
or  of  the  record  of  the  instant  case  thereunder).  That 
is  irrelevant,  however,  to  the  true  issue  of  this  case, 
which  is  whether  the  jury  should  be  told  the  applicable 
principles  of  just  compensation  law.  Under  appellees' 
argmnent,  any  instruction  giving  the  jury  any  indica- 
tion of  how  to  arrive  at  market  value  or  what  factors 
to  consider  would  be  excluded  as  comment  on  evidence 
relating  to  those  factors.  Clearly  the  jury  is  not  to 
be  left  without  such  guidance. 

That  the  requested  instruction,  if  given,  would  have 
operated  as  a  guide,  and  not  as  comment  upon  the 
weight  of  the  evidence  of  comparability,  is  made  per- 
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f  ectly  clear  when  the  remainder  of  the  instructions  are 
considered.  The  court  instructed  at  length  regarding 
the  weight  to  be  given  the  testimony  of  the  experts: 
"It  is  your  duty  to  determine  whether  such  opinions 
are  correct  or  erroneous"  (R.  183).  "You  are  the  sole 
judges  *  *  *  of  the  weight  that  should  be  given  to 
their  testimony  *  *  *"  (R.  184).  Then,  correctly  stat- 
ing its  position,  the  court  said,  "It  is  the  province  of 
the  Court  to  declare  to  you  the  law  applicable  to  any 
phase  of  the  testimony,  and  it  is  your  duty  to  apply  that 
law  to  the  testimony  *  *  *"  (R.  184).  Having  thus 
instructed  the  jury  that  ihey  are  the  sole  judges  of  the 
weight  to  l)e  given  the  testimony,  it  would  be  an  ab- 
surdity to  presume,  as  do  appellees,  that  an  instruction 
that  comparable  sales  are  the  best  evidence  would  in- 
fringe upon  that  province.  In  the  light  of  the  over- 
all charge,  therefore,  this  instruction  is  unmistakably 
a  correct  statement  of  a  principle  of  law  intended  to 
be  applied  by  the  jury  to  the  facts  as  they  found  them, 
i.e.,  comparability,  as  a  guide  toward  attainment  of 
their  ultimate  goal,  i.e.,  just  compensation. 

Appellees  also  say  (Br.  10-12)  that  United  States  v. 
Waterhome,  132  F.2d  699  (C.A.  9),  is  "practically  'on 
all  fours'  with  the  case  at  bar."  The  Waterhottse  case 
is  indeed  a  weak  reed  for  any  proposition  since  certio- 
rari was  granted  but  the  case  was  affirmed  byan  equally 
divided  court.  United  States  v.  Waterhoiise,  321  U.S. 
743.  Passing  that,  the  only  similarity  to  this  case  of 
the  Waterhotise  case  is  that,  like  literally  hundreds  of 
other    cases,    value    for    subdivision    purposes    was 


claimed/    There  was  no  issue  at  all  in  that  case  as  to 
instructions  concerning  comparable  sales. 

II 

The  Court  Erred  in  Refusing  to  Instruct  the  Jury  Not  to 
Consider  the  Use  Made  of  the  Property  hy  the  Government 
After  the  Date  of  Taking 

Appellees'  first  answer  to  our  demonstration  that 
this  request  was  founded  on  correct  law  and  was  es- 
sential to  prevent  unjustified  reliance  merely  upon  the 
fact  that  the  Government  built  the  i^roject  to  prove  that 
]irivate  industry  would  do  so,  is  the  assertion  that 
the  Waterhouse  case  decided  "The  Identical 
Point"  (Br.  17).  No  issue  as  to  proof  of  a  claimed 
higher  use  because  the  Government  bad  used  the  con- 
demned land  for  the  purpose  was  involved  in  Water- 
house.  If  it  stands  for  what  appellees  say  it  does,  then, 
we  submit,  it  is  plainly  erroneous.  Nor  do  the  instruc- 
tions to  exclude  value  to  the  Government  cover  this 
matter. 

As  in  the  first  point,  appellees  confuse  the  issue  in  the 
application  they  seek  to  give  the  enhancement  rule 
of  Miller,  Cars  and  similar  cases  (Br.  20-21).  We  agree 
that,  since  it  was  a  preexisting  project,  demand  created 
by  Luke  Air  Force  Base  may  he  considered.    But  that 


^  We  believe  the  later  cases  make  clear  the  error  of  the  IFaier- 
house  case  in  attempting  to  arrive  at  value  of  undeveloiicd  land  by 
multiplying  or  adding  assumed  value  of  lots  after  subdividing. 
United  States  v.  Certain  Parcels  of  Land,  Etc.,  149  F.  2d  81  (C.A. 
5,  1945)  ;  United  States  v.  S.dU  Acres  of  Land,  Etc.,  147  F.  2d  596, 
598  (C.A.  3,  1945) ;  United  States  v.  Iriarte,  166  F.  2d  800  (C.A.  1, 
1948),  cert.  den.  335  U.S.  816. 


circumstance  may  not,  as  appellees  seek  to  do,  be 
stretched  to  include  compensation  based  upon  a  housing 
development  which  only  the  Government  could  con- 
struct. It  must  be  remembered  that  the  burden  was 
on  appellees  to  i)rove  that  there  was  sufficient  prob- 
ability of  private  industry  constructing"  a  housing  proj- 
ect to  fill  the  needs  of  Luke  Air  Force  Base,  not  on 
the  Government  to  prove  the  negative  as  appellees 
seemingly  assimie  (Br.  17).  A])pellees  seem  to  be 
saying  that  the  burden  is  on  the  United  States  to  prove 
that  all  enhancement  because  of  housing  potentiality 
could  only  result  solely  and  exclusively  from  govern- 
ment military  financing.  The  fact  is  that  the  present 
record  shows  precisely  that  and,  while  we  only  challenge 
the  lack  of  instruction  on  this  appeal,  the  valuations 
based  on  housing  potentiality  were  inadmissible.  As 
we  have  pointed  out  in  our  opening  brief  (pp.  3-5,  19- 
20),  it  is  the  very  absence  of  private  financing  which 
forces  the  United  States  to  undertake  Wherry  and 
Capehart  projects  and  the  witnesses  for  both  parties 
recognized  this  fact.  Appellees'  own  witness,  after 
expressing  familiarity  with  Wherry  and  Capehart 
projects,  testified  (R.  128)  : 

Q.  And  do  you  have  an  opinion  as  to  whether 
that  type  of  project  would  be  needed  if  it  was  first 
developed  by  the  land  owners? 

A.  I  do  not  think  so.  I  think  it  is  obvious  the 
only  reason  an}^  development  would  go  in  there 
was  because  it  was  needed,  and  if  private  capital 
has  not  done  it,  then  these  varioiis  methods  have 
been  provided  by  law  to  take  care  of  housing. 


Under  any  view,  appellees'  evidence  fell  far  short  of 
showing  that,  absent  Wherry  Act  financing,  a  private 
housing  project  was  reasonably  foreseeable,  as  was  its 
burden  under  the  ('ors  case  and  other  cases. 

The  use  of  the  land  taken  was  not  in  issue  so  far  as 
severance  damages  were  concerned.  This  is  obvious 
since,  as  appellees  plainly  point  out,  both  parties  agreed 
the  former  owners  could  not  crop  dust  on  the  remain- 
ing land  adjacent  to  the  government  housing  project 
(Br.  22).  But  the  use  of  the  land  taken  was  in  issue 
as  it  related  to  proof  of  demand  for  housing.  For  this 
purpose  the  use  of  the  land  was  inadmissible. 

The  objection  raised  by  appellees  does  not  justify 
complete  refusal  to  give  the  instruction.  At  the  very 
most,  and  if  it  were  necessary  at  all,  an  instruction 
might  have  been  given  limiting  consideration  of  the 
Government's  use  of  the  land  solely  to  the  issue  of  sev- 
erance damages.  However,  it  is  readily  apparent  that, 
since  severance  damages  based  on  the  Government's 
use  of  the  land  were  not  in  issue,  the  limitation  was 
not  necessary.  Accordingly,  there  is  no  justification 
for  the  court's  refusal  to  instruct  as  requested. 


CONCLUSION 


For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  below  must  he  reversed  with  directions  for 
a  new  trial  to  ascertain  just  compensation  according 
to  correct  legal  principles. 

Respectfully, 

Pekky  W.  Morton, 

Assistant  Attorney  General. 

Jack  D.  II.  Hays, 

United  States  Attorney, 

Phoenix,  Arizona. 

William  E.  Eubank, 
Assistant  United  States  Attorney, 

Phoenix,  Arizona. 

Roger  P.  Marquis, 
Robert  S.  Griswold,  Jr., 
Attorneys,  Department  of  Justice, 

Washington  25,  D.C. 
March  1960 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

For  The  Appellants,  Jack  A.  Lemon  and  Martin 
de  Bruin, 

HYMAN  M.  OREENSTEIN, 

400  So.  Beretania  St., 
Honolulu,  Hawaii. 

For  the  Appellee,  United  States  of  America, 

LOUIS  B.  BLISSARD, 

United  States  Attorney, 
Federal  Building, 
Honolulu,  T.H. 


In  The  United  States  District  Court 
For  The  District  of  Hawaii 

Cr.  No.  11,279  (18  USC  §  1341) 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JACK  A.  LEMON  and  MARTIN  de  BRUIN, 

Defendants. 

INDICTMENT 

Count  I 

The  Grand  Jury  Charges: 

That  commencing  on  or  about  the  21st  day  of 
May,  1958  and  continuing  to  on  or  about  the  17th 
day  of  June,  1958,  the  Defendants  Jack  A.  Lemon 
and  Martin  de  Bruin  did  devise  and  intend  to  de- 
vise a  scheme  and  artifice  to  defraud  and  for  obtain- 
ing money  and  property  by  means  of  false  and 
fraudulent  pretenses,  representations  and  x)i*omises, 
hereinafter  and  more  particularly  set  forth,  from 
a  large  class  of  persons  then  residing  in  the  City 
and  County  of  Honolulu,  Territory  of  Hawaii,  that 
is  to  say,  from  that  class  of  persons  who  were  called 
by  telephone  during  the  above-mentioned  period  in 
connection  with  an  organization  known  as  the  Hon- 
olulu Customers  Checkbook  and  particularly  from 
the  following  named  persons:  Nancy  Nozawa,  Rob- 
ert Enomoto,  Margaret  Sorrell,  Lieselotte  Kahoo- 
kele,  Clayton  C.  Holloway,  and  from  diverse  other 
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persons  whose  names  are  to  the  Grand  Jurors  un- 
known, all  of  said  named  and  unnamed  being  mem- 
bers of  said  class  of  persons  hereinabove  referred 
to,  and  hereinafter  referred  to  as  "persons  to  be 
defrauded",  and  which  said  scheme  and  artifice 
to  defraud  is  more  particularly  descri'oed  as  fol- 
lows, to  wit: 

It  was  part  of  said  scheme  and  artifice  to  defraud 
that  the  said  Defendants  would,  intended  to  and  did 
carry  on  a  business  of  soliciting  orders  for  the 
Honolulu  Customers  Checkbook  by  the  use  of  the 
telephone,  from  an  office  at  the  Honolulu  Merchan- 
dise Mart  Building,  City  and  Coimty  of  Honolulu, 
Territory  of  Hawaii,  in  the  District  of  Hawaii,  and 
within  the  jurisdiction  of  this  Court,  and  would, 
intended  to,  and  did,  by  means  of  telephone  calls, 
solicit  orders  from  said  "persons  to  be  defrauded" 
for  the  Honolulu  Customers  Checkbook,  and  did 
make  delivery  of  the  Honolulu  Customers  Check- 
book by  means  of  and  by  use  of  the  United  States 
Postal  Service. 

And  it  was  further  a  part  of  said  scheme  and 
artifice  to  defraud  that  for  the  purpose  of  inducing 
said  "persons  to  be  defrauded"  to  order  from  the 
Defendants  the  Honolulu  Customers  Checkbook  the 
"person  to  l)e  defrauded"  was  called  on  the  tele- 
phone and  asked  a  question  and  it  was  represented 
that  if  the  "person  to  be  defrauded"  answered  cor- 
rectly he  would  be  entitled  to  receive  certain  mer- 
chandise and  services. 

And  it  was  further  a  part  of  said  scheme  and 
artifice  that  for  the  purpose  of  inducing  said  "per- 
sons to  be  defrauded"  to  order  from  the  said  De- 


United  States  of  America  5 

feiidants  the  Honolulu  Customers  Checkbook  and  to 
pay  the  COD  postage  charge  upon  receipt  of  the 
checkbook  from  the  United  States  Postal  Service 
that  they  did  not  inform  the  "persons  to  be  de- 
frauded" that  in  order  to  obtain  certain  of  the 
merchandise  and  services  "received"  it  would  be 
necessary  to  purchase  other  merchandise,  tickets, 
or  services. 

And  it  was  further  a  part  of  said  scheme  and 
artifice  to  defraud  for  the  purposes  of  inducing  said 
"persons  to  be  defrauded"  to  order  from  the  said 
Defendants  the  Honolulu  Customers  Checkbook, 
that  in  order  to  secure  contracts  with  merchants  in 
the  City  and  Coimty  of  Honolulu  the  Defendants 
represented  to  the  subscribing  merchants  that  this 
Honolulu  Customers  Checkbook  would  be  adver- 
tised on  radio,  television  and  the  newspapers,  and 
would  be  sold  from  door  to  door  and  that  no  men- 
tion was  made  of  telephone  solicitation,  and  more 
particularly  telephone  solicitation  of  the  nature 
hereinabove  described. 

And  it  was  further  a  part  of  said  scheme  and 
artifice  to  defraud  for  the  purpose  of  inducing  said 
"persons  to  be  defrauded"  to  order  from  the  said 
Defendants  a  Honolulu  Customers  Checkbook,  and 
for  the  further  purpose  of  inducing  the  "persons  to 
be  defrauded"  to  pay  the  COD  postage  charges  on 
the  envelopes  addressed  to  them  that  the  said  De- 
fendants, their  agents,  and  employees  acting  on  their 
behalf  would  and  did  by  means  of  telephone  calls 
make  oral  representations,  well  knowing  the  repre- 
sentations would  be  and  were  false  and  fraudulent 
when  made. 
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That  on  or  about  the  10th  day  of  June,  1958,  at 
Honohihi,  City  and  County  of  Honolulu,  in  the 
District  of  Hawaii  and  within  the  jurisdiction  of 
this  Court,  in  violation  of  §  1341,  Title  18,  United 
States  Code,  Jack  A.  Lemon  and  Martin  de  Bruin 
for  the  purpose  of  executing  the  said  scheme  and 
artifice,  and  attempting  to  do  so,  did  place  and 
cause  to  be  placed  in  an  authorized  depository  for 
mail  matter  a  letter  from  the  Honolulu  Customers 
Checkbook  addressed  to  Clayton  C.  Hollo  way, 
2443-B  Cleghom  Street,  Honolulu,  T.H.,  to  be  sent 
and  delivered  by  the  Post  Office  establishment  of 
the  United  States  of  America. 

Count  II 

The  Grand  Jury  realleges  the  allegations  con- 
tained in  Count  I  of  this  Indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

That  on  or  abou.t  the  14th  day  of  June,  1958,  at 
Honolulu,  City  and  County  of  Honolulu,  in  the  Dis- 
trict of  Hawaii  and  within  the  jurisdiction  of  this 
Court,  in  violation  of  §  1341,  Title  18,  United  States 
Code,  Jack  A.  Lemon  and  Martin  de  Bruin,  the 
identical  persons  named  in  Coimt  I  of  this  Indict- 
ment, for  the  purpose  of  executing  the  said  scheme 
and  artifice,  and  attempting  to  do  so,  did  place  and 
cause  to  be  placed  in  an  authorized  depository  for 
mail  matter  a  letter  from  the  Honolulu  Customers 
Checkbook  addressed  to  Mrs.  William  K.  Kahookele, 
35  S.  Kuakini  Street,  Honolulu,  T.  H.,  to  be  sent 
and  delivered  by  the  Post  Office  establishment  of  the 
United  States  of  America. 
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Count  III 

The  Grand  Jury  realleges  the  allegations  con- 
tained in  Count  I  of  this  Indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

That  on  or  about  the  16th  day  of  June,  1958,  at 
Honolulu,  City  and  County  of  Honolulu,  in  the 
District  of  Hawaii  and  within  the  jurisdiction  of 
this  Court,  in  violation  of  §  1341,  Title  18,  United 
States  Code,  Jack  A.  Lemon  and  Martin  de  Bruin, 
the  identical  persons  named  in  Counts  I  and  II  of 
this  Indictment,  for  the  purpose  of  executing  the 
said  scheme  and  artifice,  and  attempting  to  do  so, 
did  place  and  cause  to  be  placed  in  an  authorized 
depository  for  mail  matter  a  letter  from  the  Hono- 
lulu Customers  Checkbook  addressed  to  J.  Nozawa, 
2617  Doris,  Hon.,  T.  H.,  to  be  sent  and  delivered 
by  the  Post  Office  establishment  of  the  United 
States  of  America. 

Coimt  IV 

The  Grand  Jury  realleges  the  allegations  con- 
tained in  Count  I  of  this  Indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

That  on  or  about  the  16th  day  of  June,  1958,  at 
Honolulu,  City  and  Coimty  of  Honolulu,  in  the 
District  of  Hawaii  and  within  the  jurisdiction  of 
this  Court,  in  violation  of  §  1341,  Title  18,  United 
States  Code,  Jack  A.  Lemon  and  Martin  de  Bruin, 
the  identical  persons  named  in  Counts  I,  II  and  III 
of  this  Indictment,  for  the  purpose  of  executing 
the  said  scheme  and  artifice,  and  attempting  to  do 
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so,  did  i)lace  and  cause  to  be  placed  in  an  authorized 
depository  for  mail  matter  a  letter  from  the  Hono- 
luhi  Customers  Checkbook  addressed  to  Margaret 
Sorrell,  2721  Kapiolani  Blvd.,  Honolulu,  T.  H.,  to 
be  sent  and  delivered  by  the  Post  Office  establish- 
ment of  the  United  States  of  America. 

Count  V 

The  Grand  Jury  realleges  the  allegations  con- 
tained in  Coimt  I  of  this  Indictment,  except  those 
contained  in  the  last  paragraph  thereof. 

That  on  or  about  the  17th  day  of  Jime,  1958,  at 
Honolulu,  City  and  County  of  Honolulu,  in  the 
District  of  Hawaii  and  within  the  jurisdiction  of 
this  Court,  in  violation  of  §  1341,  Title  18,  United 
States  Code,  Jack  A.  Lemon  and  Martin  de  Bruin, 
the  identical  persons  named  in  Counts  I,  II,  III  and 
rV  of  this  Indictment,  for  the  purpose  of  execut- 
ing the  said  scheme  and  artifice,  and  attempting  to 
do  so,  did  place  and  cause  to  be  placed  in  an  au- 
thorized depository  for  mail  matter  a  letter  from 
the  Honolulu  Customers  Checkbook  addressed  to 
Robert  Enomoto,  45-521  Duncan  Dr.,  Oahu,  to  be 
sent  and  delivered  by  the  Post  Office  establishment 
of  the  United  States  of  America. 

Dated:    October  3rd,  1958,  at  Honolulu,  Hawaii. 
A  True  Bill. 

/s/  WALTER  C.  LIGHT, 

Foreman,  Grand  Jury. 

/s/  LOUIS  B.  BLISSARD, 
United  States  Attorney. 
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Presented  in  open  Court  by  the  Grand  Jury  on 
October  3,  1958. 

/s/  WM.  F.  THOMPSON,  JR. 

[Endorsed]:     Filed  October  3,   1958. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above  entitled  cause,  do  hereljy  find  the  defendants, 
Jack  A.  Lemon, 
As  to  Coimt  I — Guilty, 
As  to  Count  II — ^Guilty, 
As  to  Coimt  III — Guilty, 
As  to  Count  IV — Guilty, 
As  to  Count  V — Guilty,  and 
Martin  de  Bruin, 
As  to  Comit  I — Guilty, 
As  to  Coimt  II — Guilty, 
As  to  Count  III — Guilty, 
As  to  Coimt  IV — Guilty, 
As  to  Coimt  V — Guilty, 

as  charged  in  the  Indictment  herein. 

Dated:    December  3,  1958,  at  Honolulu,  Hawaii. 

/s/  TOKANOU    OISHI, 
Foreman. 

[Endorsed]  :    Filed  December  3,  1958. 


10        Jack  A.  Lemon  &  Martin  de  Bruin  vs. 
[Title  of  District  Court  and  Cause.] 

MOTION  IN  ARREST  OF  JUDGMENT 

Defendants  move  the  court  to  arrest  the  judg- 
ment in  the  above  entitled  cause  for  the  following 
reason : 

1.  The  indictment  does  not  state  facts  sufficient 
to  constitute  an  offense  against  the  United  States. 

Dated :  Honolulu,  Hawaii,  this  6th  day  of  Decem- 
ber, 1958. 

/s/  HYMAN   M.    GREENSTEIN, 
Attorney  for  Defendants. 

[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ACQUITTAL 

Defendants  move  the  court  for  judgment  of  ac- 
quittal on  the  groimd  that  the  evidence  is  insuffi- 
cient to  sustain  a  conviction. 

/s/  HYMAN  M.  GREENSTEIN, 
Attorney  for  Defendants. 

[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Defendants  move  the  court  to  grant  them  a  new 
trial  for  the  following  reasons: 

1.  The  court  erred  in  not  granting  defendants' 
motion  for  acquittal  made  at  the  conclusion  of  the 
government's  case. 
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2.  The  verdict  is  contrary  to  the  weight  of  the 
evidence. 

3.  The  verdict  is  not  supported  by  substantial 
evidence. 

4.  Defendants  were  substantially  prejudiced  and 
deprived  of  a  fair  trial  in  that  the  court  erred  in 
admitting  over  objection  Plaintiff's  Exhibit  No.  6, 
consisting  of  6  mail  pouches  filled  with  1874  C.O.D. 
pieces  of  mail. 

5.  Defendants  were  substantially  prejudiced  and 
deprived  of  a  fair  trial  in  that  the  comments  of 
the  judge  in  admitting  Plaintiff's  Exhibit  No.  6  into 
evidence,  were  improper  and  substantially  preju- 
dicial to  the  rights  of  the  defendants. 

/s/  HYMAN  M.  GREENSTEIN, 

Attorney  for  Defendants. 

[Endorsed]  :    Filed  December  8,  1958. 


From  The  Minutes  of  The  United  States  District 
Court  For  The  District  of  Hawaii 

Tuesday,  December  16,  1958. 

[Title  of  Court  and  Cause.] 

On  this  day  came  Mr.  Sanford  J.  Langa,  Assist- 
ant United  States  Attorney,  and  also  came  Mr. 
Hyman  M.  Greenstein,  counsel  for  the  defendants 
here  in,  this  case  being  called  for  hearing  on  motion 
for  acquittal,  motion  in  arrest  of  judgment,  and 
motion  for  new  trial. 
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Following  a  short  presentation  of  the  motions  by 
Mr.  Greenstein  and  without  a  reply  by  the  Assistant 
U.  S.  Attorney,  the  motions  were  denied  by  the 
Court. 


District  Court  of  The  United  States  For  The 
District  of  Hawaii  Division 

CR.  No.  11,279 

UNITED  STATES  OF  AMERICA, 

vs. 

JACK  A.  LEMON  and  MARTIN  de  BRUIN. 

JUDGMENT  AND  COMMITMENT 

On  this  19th  day  of  January,  1959,  came  the  at- 
torney for  the  government  and  the  defendant  Mar- 
tin de  Bruin  appeared  in  person  and  by  counsel, 
Hyman  M.  Greenstein,  Esq. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty,  and  a  verdict 
of  guilty,  of  the  offenses  of  ha^dng  devised  a  scheme 
and  artifice  to  defraud  a  large  class  of  persons  then 
residing  in  the  City  and  County  of  Honolulu,  and 
to  obtain  money  and  property  by  means  of  false 
and  fraudulent  pretenses,  representations  and  prom- 
ises, well  knowing  the  representations  would  be 
and  were  false  and  fraudulent  w^hen  made,  and  for 
the  purpose  of  executing  the  said  scheme  and  arti- 
fice, and  attemj)ting  to  do  so,  caused  to  be  placed  in 
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an  authorized  depository  for  mail  matter  letters 
from  the  Honolulu  Customers  Checkbook  addressed 
to  various  individuals,  to  be  sent  and  delivered  by 
the  Post  Office  establishment  of  the  U.S.A.,  in  vio- 
lation of  §1341,  Title  18,  USC,  as  charged  in 
Coimts  I,  II,  III,  IV  and  V,  and  the  court  having 
asked  the  defendant  whether  he  has  anything  to  say 
why  judgment  should  not  be  pronounced,  and  no 
sufficient  cause  to  the  contrary  being  shown  or  ap- 
pearing to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of 

Coimt  I — Three  (3)  Months  and  Fined  Five  Hun- 
dred Dollars  ($500.00). 

Count  II — Three  (3)  Months  and  Fined  Five 
Hmidred  Dollars  ($500.00). 

Count  III — Three  (3)  Months  and  Fined  Five 
Hundred  Dollars  ($500.00). 

Coimt  IV— Three  (3)  Months  and  Fined  Five 
Hundred  Dollars  ($500.00). 

Coimt  V— Three  (3)  Months  and  Fined  Five 
Himdred  Dollars  ($500.00). 

Sentences  of  imprisonment  as  to  each  of  Counts 
I,  II,  III,  IV  and  V  are  to  run  concurrently  with 
each  other. 

Payment  of  the  sum  of  $500.00  on  Count  I  will 
constitute  the  payment  of  the  fine  on  each  of  the 
remaining  counts. 
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Mittimus  Stayed  Until  11:00  A.M.,  Wednesday, 
January  21,  1959. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  JOHN  WHO, 

United  States  District  Judge. 
/s/  THOS.  P.  CUMMINS, 

Deputy  Clerk. 


District  Court  of  The  United  States  For  The 
District  of  Hawaii  Division 

CR.  No.  11,279 

UNITED  STATES  OF  AMERICA, 

vs. 

JACK  A.  LEMON  and  MARTIN  de  BRUIN. 

JUDOMENT  AND  COMMITMENT 

On  this  19th  day  of  January,  1959,  came  the  at- 
torney for  the  government  and  the  defendant  Jack 
A.  Lemon  appeared  in  person  and  by  counsel,  Hy- 
man  M.  Greenstein,  Esq. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty,  and  a  verdict  of 
guilty,  of  the  offenses  of  having  devised  a  scheme 
and  artifice  to  defraud  a  large  class  of  persons  then 
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residing  in  the  City  and  County  of  Honolulu,  and 
to  obtain  money  and  property  by  means  of  false 
and  fraudulent  pretenses,  representations  and 
promises,  well  knowing  the  representations  would 
be  and  were  false  and  fraudulent  when  made,  and 
for  the  purpose  of  executing  the  said  scheme  and 
artifice,  and  attempting  to  do  so,  caused  to  be  placed 
in  an  authorized  depository  for  mail  matter  letters 
from  the  Honolulu  Customers  Checkbook  addressed 
to  various  individuals,  to  be  sent  and  delivered  by 
the  Post  Office  establishment  of  the  U.S.A.,  in  vio- 
lation of  §  1341,  Title  18,  USC,  as  charged  in  Counts 
I,  II,  III,  IV  and  V,  and  the  court  having  asked 
the  defendant  whether  he  has  anything  to  say  why 
judgment  should  not  be  pronounced,  and  no  suffi- 
cient cause  to  the  contrary  being  shown  or  appear- 
ing to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of 

Count  I — Three  (3)  Months  and  Fined  Five  Hun- 
dred Dollars  ($500.00). 

Count  II-^Three  (3)  Months  and  Fined  Five 
Hundred  Dollars  ($500.00). 

Count  III— Three  (3)  Months  and  Fined  Five 
Hundred  Dollars  ($500.00). 

Count  IV— Three  (3)  Months  and  Fined  Five 
Hundred  Dollars  ($500.00). 
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Count  V — Three  (3)  Months  and  Pined  Five 
Hundred  Dollars  ($500.00). 

Sentences  of  imprisonment  as  to  each  of  Counts 
I,  II,  III,  IV  and  V  are  to  rim  concurrently  with 
each  other. 

Payment  of  the  sum  of  $500.00  on  Count  I  will 
constitute  the  payment  of  the  fine  on  each  of  the 
remaining  counts. 

Mittimus  Stayed  Until  11:00  A.M.,  Wednesday, 
January  21,  1959. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  JON  WIIG, 

United  States  District  Judge. 
/s/  THOS.  P.  CUMMINS, 

Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  Appellants :  Jack  A.  Lemon, 
1230  Palolo  Street,  Honolulu,  Hawaii.  Martin  de 
Bruin,  4366  Royal  Place,  Honolulu,  Hawaii. 

Name  and  address  of  Appellants'  attorney:  Hy- 
man  M.  Greenstein,  400  So.  Beretania  St.,  P.  O. 
Box  No.  661,  Honolulu,  Hawaii. 

Offense:    18  U.S.C.  Sec.  1341—5  counts. 

Judgment  and  Sentence:    Following  a  jury  ver- 
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diet  of  guilty  on  all  counts  said  appellants  were  on 
January  19,  1959,  sentenced  to  3  months  imprison- 
ment and  to  pay  a  fine  of  $500.00  each  on  Count 
One;  a  similar  sentence  of  imprisonment  and  fine 
on  Coimts  2,  3,  4  and  5,  with  the  sentence  of  im- 
prisonment on  Coimts  2,  3,  4  and  5  to  rim  concur- 
rently with  Count  One,  and  with  payment  of  the 
fine  under  Coimt  One  to  constitute  payment  of  the 
fines  imposed  imder  Counts  2,  3,  4  and  5. 

Appellants  are  on  bail. 

We,  the  above  named  Appellants,  hereby  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above  stated  judgment. 

Dated  at  Honolulu,  Hawaii,  this  23rd  day  of 
January,  1959. 

/s/  HYMAN  M.   GREENSTEIN, 
Appellants'  Attorney. 
HYMAN  M.  GREENSTEIN  and 
ROBERT  A.  FRANKLIN, 

Of  Counsel. 

[Endorsed] :     Filed  January  23,  1959. 


[Title  of  District  Court  and  Cause.] 

APPEARANCE  BOND 

Know  All  Men  By  These  Presents: 

That  we  Jack  A.  Lemon,  as  principal,  and  Rex 
Ravelle,  as  surety,  are  held  and  firmly  bound  imto 
the  United  States  of  America  in  the  full  sum  of 
Five  Thousand  Dollars  ($5,000.00)  for  the  payment 
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of  which  well  and  truly  to  be  made  we  do  bind 
ourselves,  our  executors  and  administrators,  jointly 
and  severally  by  these  presents, 

Wliereas,  Lately  in  the  United  States  District 
Court  in  and  for  the  District  of  Hawaii  judgment 
and  sentence  were  made  and  entered  against  Jack 
A.  Lemon,  one  of  the  defendants  above  named,  and 

Whereas,  notice  has  been  given  of  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit  to  secure  a  reversal  of  said 
judgment  and  sentence. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Jack  A.  Lemon  shall 
appear  here  in  person  or  by  attorney  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Ju- 
dicial Circuit  on  such  day  or  days  as  may  be  ap- 
pointed for  the  hearing  of  said  cause  in  said  Cir- 
cuit Court  and  prosecute  his  appeal  and  shall  abide 
by  and  obey  all  orders  made  by  said  Circuit  Court 
in  said  Cause,  and  shall  surrender  himself  in  exe- 
cution of  the  judgment  and  sentence  appealed  from 
as  said  Circuit  Court  may  direct,  if  the  judgment 
and  sentence  against  him  shall  be  affirmed  or  the 
appeal  dismissed;  and  if  he  shall  appear  for  trial 
in  said  District  Court  on  such  day  or  days  as  may 
be  appointed  for  a  retrial  of  said  cause  and  abide 
by  and  obey  all  the  orders  made  by  said  District 
Court,  provided  the  judgment  and  sentence  made 
against  him  shall  be  reversed  by  said  Circuit  Court, 
and  if  he  shall  not  depart  from  the  Island  of  Oahu, 
Territory  of  Hawaii,  without  first  obtaining  thie 
permission  of  the  District  Court,  then  tlie  above 
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obligation  shall  be  void,  otherwise  to  remain  in  full 
force,  effect  and  virtue. 

In  Witness  Whereof,  the  above  bounden  principal 
and  surety  have  hereunto  affixed  their  hands  this 
23rd  day  of  January,  1959. 

/s/  JACK  A.   LEMON, 
Principal. 

/s/  REX  RAVELLE, 
Surety. 

Taken  and  acknowledged  before  me  this  23rd  day 
of  January,  1959. 

[Seal]        /s/  E.  C.  ROBINSON, 

Deputy  Clerk,  U  .S.  District 
Court. 

Approved : 

/s/  JON  WHO, 

U.  S.  District  Judge. 

Territory  of  Hawaii, 

City  and  Coimty  of  Honolulu — ss. 

Rex  Ravelle,  being  first  duly  sworn  on  oath,  de- 
poses and  says: 

That  he  is  the  Rex  Ravelle  named  as  surety  in 
the  within  and  foregoing  bond;  that  he  resides  at 
965  Makaiwa  Street,  Honolulu,  Hawaii;  that  the 
telephone  number  at  said  residence  is  78535. 

That  he  deposits  herewith  the  sum  of  Five  Thou- 
sand Dollars  ($5,000.00)  with  the  Clerk  of  the  above 
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entitled  Court  under  the  terms  and  conditions  re- 
cited in  the  within  and  foregoing  bond. 

/s/  REX  RAVELLE. 

Subscribed  and  sworn  to  before  me  this  23rd  day 
of  January,  1959. 

[Seal]        /s/  E.  C.  ROBINSON, 
Deputy  Clerk,  United  States  District  Court,  Terri- 
tory of  Hawaii. 

Receipt  of  the  said  sum  of  Five  Thousand  Dol- 
lars ($5,000.00)  is  hereby  acknowledged. 

WM.  F.  THOMPSON,  JR., 

Clerk, 
/s/  By   E.  C.  ROBINSON, 

Deputy  Clerk,  U.  S.  District 
Court. 

[Endorsed] :    Filed  January  23,  1959. 


[Title  of  District  Court  and  Cause.] 

APPEARANCE  BOND 

Know  All  Men  By  These  Presents: 

That  we  Martin  de  Bruin,  as  principal,  and  Rex 
Ravelle,  as  surety,  are  held  and  firmly  bomid  unto 
the  United  States  of  America  in  the  full  sum  of 
Five  Thousand  Dollars  ($5,000.00)  for  the  payment 
of  which  well  and  truly  to  be  made  we  do  bind 
ourselves,  our  executors  and  administrators,  jointly 
and  severally  by  these  presents. 
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Whereas,  Lately  in  the  United  States  District 
Court  in  and  for  the  District  of  Hawaii  judgment 
and  sentence  were  made  and  entered  against  Mar- 
tin de  Bruin,  one  of  the  defendants  above  named, 
and 

Whereas,  notice  has  been  given  of  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit  to  secure  a  reversal  of  said 
judgment  and  sentence, 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Martin  de  Bruin  shall 
appear  here  in  person  or  by  attorney  in  the  United 
States  Circuit  Court  of  Appeals  for  tlie  Ninth  Ju- 
dicial Circuit  on  such  day  or  days  as  may  be  ap- 
pointed for  the  hearing  of  said  cause  in  said  Cir- 
cuit Court  and  prosecute  his  appeal  and  shall  abide 
by  and  obey  all  orders  made  by  said  Circuit  Court 
in  said  Cause,  and  shall  surrender  himself  in  exe- 
cution of  the  judgment  and  sentence  appealed  from 
as  said  Circuit  Court  may  direct,  if  the  judgment 
and  sentence  against  him  shall  be  affirmed  or  the 
appeal  dismissed;  and  if  he  shall  appear  for  trial 
in  said  District  Court  on  such  day  or  days  as  may 
be  appointed  for  a  retrial  of  said  cause  and  abide 
by  and  obey  all  the  orders  made  by  said  District 
Court,  provided  the  judgment  and  sentence  made 
against  him  shall  be  reversed  by  said  Circuit  Court, 
and  if  he  shall  not  depart  from  the  Island  of  Oahu, 
Territory  of  Hawaii,  without  first  obtaining  the 
permission  of  the  District  Court,  then  the  above 
obligation  shall  be  void,  otherwise  to  remain  in 
full  force,  effect  and  virtue. 
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In  Witness  Whereof,  the  above  bounden  prmci- 
pal  and  surety  have  hereunto  affixed  their  hands 
this  23rd  day  of  January,  1959. 

/s/  MARTIN  de  BRUIN, 

Principal. 
/s/  REX  RAVELLE, 

Surety. 

Taken  and  acknowledged  before  me  this  23rd  day 
of  January,  1959. 

[Seal]        /s/  E.  C.  ROBINSON, 

Deputy  Clerk,  U.  S.  District 
Court. 

Approved : 

/s/  JON  WIIG, 

U.  S.  District  Judge. 

Territory  of  Hawaii, 

City  and  Coimty  of  Honolulu — ss. 

Rex  Ravelle,  being  first  duly  sworn  on  oath, 
deposes  and  says: 

That  he  is  the  Rex  Ravelle  named  as  surety  in 
the  within  and  foregoing  bond;  that  he  resides  at 
965  Makaiwa  Street,  Honolulu,  Hawaii;  that  the 
teleiDhone  number  at  said  residence  is  78535. 

That  he  deposits  herewith  the  sum  of  Five  Thou- 
sand Dollars  ($5,000.00)  with  the  Clerk  of  the 
above  entitled  Court  under  the  terms  and  condi- 
tions recited  in  the  within  and  foregoing  bond. 

/s/  REX  RAVELLE. 
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Subscribed  and  sworn  to  before  me  this  23rd  day 
of  January,  1959. 

[Seal]         /s/  E.  C.  ROBINSON, 
Deputy  Clerk,  United  States  District  Court,  Terri- 
tory of  Hawaii. 

Receipt  of  the  said  sum  of  Five  Thousand  Dol- 
lars ($5,000.00)  is  hereby  acknowledged. 

WM.  F.  THOMPSON,  JR., 
Clerk, 
/s/  By    E.  C.  ROBINSON, 

Deputy  Clerk,  U.  S.  District 
Court. 

[Endorsed]  :    Filed  January  23,  1959. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  William  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii,  do 
hereby  certify  that  the  foregoing  record  on  appeal 
in  the  above-entitled  cause,  numbered  from  Page  1 
to  Page  212  consists  of  a  statement  of  the  names 
and  addresses  of  the  attorneys  of  record  and  of  the 
various  pleadings,  exhibits,  and  transcript  of  pro- 
ceedings as  hereinbelow  listed  and  indicated: 

Indictment. 

Verdict. 
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Motion  in  Arrest  of  Judgment,  Motion  for  Ac- 
quittal, Motion  for  New  Trial,  Memorandum  of 
Points  and  Authorities  in  Support  of  Motions, 
Notice  of  Motion. 

Judgment  and  Commitment,  Martin  de  Bruin. 
Judgment  and  Commitment,  Jack  A.  Lemon. 

Notice  of  Appeal. 

Appearance  Bond,  Jack  A.  Lemon. 

Appearance  Bond,  Martin  de  Bruin. 

Order  Enlarging  Time. 

Designation  of  the  Contents  of  the  Record  on 
Appeal. 

Transcript  of  Proceedings. 

Plamtiff's  Exhibits  Nos.  1,  2,  4,  5,  5-B,  7,  8,  9, 
and  10  and  Defendants'  Exhibits  "A,"  "B,"  "C," 
"D,"  "E,"  "F-1,"  "F-2,"  "G,"  "H-1,"  "H-2,"  "I-l'^ 
through  "1-8,"  "J-1,"  "J-2,"  "K,"  "L,"  "M,"  and 
"N"  (in  separate  envelope). 

I  further  certify  that  included  herein  is  a  copy 
of  the  Minutes  of  this  Court  of  December  16,  1958. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court,  this  7th 
day  of  May,  1959. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 
Clerk. 
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In  The  United  States  District  Court  For 
The  District  of  Hawaii 

Criminal  No.  11,279 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JACK  A.  LEMON  and  MARTIN  de  BRUIN, 

Defendants. 

REPORTER'S  TRANSCRIPT 

In  the  above-entitled  matter,  held  in  the  U.  S. 
District  Court,  Honolulu,  T.  H.,  on  December  1,  2 
and  3,  1958, 

Before  Hon.  Jon  Wiig,  Judge  and  a  Jury. 

Appearances:  S.  J.  Langa,  Esq.,  appearing  for 
the  Plaintiff.  Hyman  M,  Greenstein,  Esq.,  appear- 
ing for  the  Defendants.  [1]* 

Proceedings 
Honolulu,  T.  H.,  December  1,  1958  at  10:00  a.m. 
(Case  called  by  the  Clerk.) 
(A  jury  was  duly  impaneled  and  sworn  to 
try  the  case.) 
(Recess.) 
The  Court:     The  record  will  show  the  jury  is 
present,  the  Defendants  and  their  counsel.    Before 
you  proceed,  Mr.  Langa,  ladies  and  gentlemen  of 
the  jury,  I  instruct  you  to  absolutely  disregard  any 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 
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of  the  answers  given  by  any  of  the  other  jurors 
when  I  was  examining  you  as  to  your  qualifications 
to  sit  on  this  jury  paneh  I  think  you  understand 
what  I  mean. 

You  may  proceed. 

Mr.  Langa :  The  indictment  in  this  case  is  fairly 
detailed,  and  I  think  anything  I  would  say  by  way 
of  opening  statement  would  be  repetitious.  I  think 
I  will  waive  the  opening  statement. 

The  Court:  I  didn't  mean  to  take  away  your 
privilege,  but  I  felt  in  view  of  the  length  of  the  in- 
dictment that  I  should  read  the  first  coimt. 

Mr.  Langa :  I  don't  mean  to  imply  anything,  but 
I  think  that  in  view  of  the  fact  the  indictment  is 
so  detailed,  it  seems  hardly  necessary  for  me  to 
make  an  opening  statement. 

The  Court :  Mr.  Greenstein,  do  you  wish  to  make 
an  opening  statement  now?  [2] 

Mr.  Greenstein:  We  will  also  waive  opening  re- 
marks, your  Honor. 

The  Court:  Very  well.  Will  you  call  your  first 
witness  ? 

Mr.  Langa:     Mrs.  Arkin. 

RAMONA  ARKIN 
called  as  a  mtness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Mrs.  Arkin,  will  you 
please  state  your  name  and  occupation  for  the 
record  ? 
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A.  Yes.  Mrs.  Ramona  Arkin.  I  am  manager 
of  the  Stauffer  Salon. 

The  Court:  You  will  have  to  keep  your  voice  up 
so  that  everyone  can  hear  you.  If  at  any  time  any 
juror  can't  hear  a  witness,  raise  your  hand  or  shout 
out,  because  it  is  absolutely  necessary  that  you  hear 
every  word  of  testimony  in  this  trial. 

Q.  (By  Mr.  Langa) :  Will  you  please  answer 
the  question  again  and  keep  your  voice  up"? 

A.  Mrs.  Ramona  Arkin,  manager  of  the  Stauffer 
Salon. 

The  Court :    Will  you  spell  the  last  name  ? 

A.     A-r-k-i-n. 

Q.  (By  Mr.  Langa) :  Were  you  manager  of  the 
Stauffer  Salon  in  Jime  of  this  year?  [3] 

A.     No,  I  was  not. 

Q.     Were  you  employed  there  at  that  time? 

A.     Yes,  I  was. 

Q.  Can  you  outline  for  the  Court,  just  briefly 
in  your  own  words,  the  services  that  the  Stauifer 
Salon  provides  for  the  public? 

A.     Yes.    We  are  a  slenderizing  salon. 

Q.  And  are  your  services  available  to  both  men 
and  women?  A.     No,  for  ladies  only. 

Q.  And  w^hat  is  your  policy  with  regard  to 
women  who  come  into  your  salon  interested  in  a 
figure  analysis  or  trial  lesson? 

A.  We  offer  a  free  trial,  one  free  trial  and  a 
figure  analysis  to  anyone  who  wants  to  come  in, 
to  give  them  a  chance  to  try  it  out.  At  that  time 
we  weigh  and  measure   them  and   see   about  how 
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much  they  have  to  come  down,  and  we  can  tell  how 

long  it  will  take  to  get  them  there. 

Q.  Now,  do  you  know  Mr.  Jack  Lemon  or  Martin 
de  Bruin? 

A.  No,  I  do  not,  although  I  believe  I  have  seen 
them  before. 

Q.     At  the  Stauffer  Salon?  A.     Yes,  sir. 

Mr.  Langa:     Thank  you.     No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Greenstein) :  Well,  now  do  you 
know  whether  or  not  the  company  with  which  you 
are  associated  participated  in  the  coupon  business 
of  the  Honolulu  Customers  Checkbook? 

Mr.  Langa:  Objection,  your  Honor.  This  is 
beyond  the  scope  of  the  direct  exammation,  and  I 
think  that  if  he  wants  to  call  the  witness,  he  can 
in  the  due  course.  But  at  this  time  this  sort  of 
question  is  more  loroperly  direct  examination. 

The  Court:    I  think  Mr.  Langa  is  right. 

Mr.  Greenstein:  I  think  he  is  technically  right, 
but  to  save  time,  your  Honor,  it  appears  there  are 
several  witnesses  in  the  same  category,  we  would  re- 
spectfully request  that  we  be  permitted  to  designate 
them  as  our  witness  in  the  interest  of  saving  time, 
so  the  people  won't  have  to  go  and  be  called  again. 
There  are  about  ten  or  twelve  witnesses  who,  in  ef- 
fect, will  be  witnesses  for  both  sides. 

The  Court:  Well,  how  far  woidd  you  propose  to 
examine  this  witness?  The  goverimient  should  put 
on  its  case  first  and  then  the  Defendants. 
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Mr.  Greenstein:  That  is  true.  I  have  never 
talked  with  this  particular  witness.  I  can't  tell 
whether  this  w^ould  be  a  lengthy  examination  or  not. 

The  Court:  Then  I  am  going  to  ask  you  to  con- 
fine your  cross  examination  to  the  direct  examina- 
tion. [5] 

Q.  (By  Mr.  Greenstein)  :  Well,  do  you  know 
anything  about  the  Stauffer  System  signing  up 
with  Honolulu  Customers  Checkbook?  May  I  just 
ask  that  one  question? 

Mr.  Langa:  This  is,  in  effect,  your  Honor,  the 
same  question  that  was  asked  previously  and  is  not 
a  proper  question. 

The  Court:  I  will  allow  her  to  answer  yes  or 
no,  and  that  will  be  as  far  as  you  can  go  in  this  line. 

Mr.  Greenstein:  May  I  withdraw  the  question? 
I  move  that  all  the  witness'  testimony  be  stricken 
as  |)ending  neither  to  prove  or  disprove  any  of  the 
issues  in  this  case. 

The  Court:  Yes.  The  motion  is  denied.  I  as- 
sume that  the  government  will  tie  it  in.  You  may 
renew  your  motion  at  a  later  time. 

Mr.  Greenstein:  May  we  have  an  answer  to  the 
one  question? 

The  Court :    Will  you  read  the  question  ? 

(The  last  question  was  read  by  the  reporter.) 

The  Witness:     No. 

Q.  (By  Mr.  Greenstehi)  :  What  is  the  cost  of 
the  treatment  that  your  company  gives? 

Mr.  Langa:  Your  Honor,  this,  again,  is  not 
within  the  scope  of  the  direct  examination. 
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The  Court:  Well,  it  is  permissible  to  a  certain 
extent,  because  the  witness  has  testified  about  one 
free  [6]  treatment  and  a  figure  analysis.  How- 
ever, here  again,  I  will  not  allow  extensive  cross 
examination.    Do  you  understand  the  question? 

The  Witness:    I  don't  know. 

The  Court:    Read  the  question. 

(Question  read  by  the  reporter.) 

The  Witness :  We  have  various  rates.  One  treat- 
ment would  be  $3.50. 

Q.  (By  Mr.  Greenstein) :  Your  course  of  treat- 
ment, would  you  tell  us  something  about  your  course 
of  treatment  as  to  general  cost? 

Mr.  Langa:  Your  Honor,  again  this  is  going 
beyond  the  scope  of  the  direct  examination. 

Mr.  Greenstein:  May  I  respectfully  submit  that 
the  door  was  opened  by  eliciting  from  this  witness 
the  fact  that  they  do,  or  have  given  or  do  give  one 
free  treatment. 

The  Court:    I  will  allow  the  question. 

The  Witness :  In  a  series  of  treatments  our  rates 
would  range  anywhere  from  two  to  $3  in  a  series 
over  30. 

Q.  (By  Mr.  Greenstein) :  A  series  over  how 
many  treatments?  A.     30. 

Q.  Who  was  manager  at  the  time,  in  June  of 
this  year?  A.     Virginia  Hilliard. 

Q.     Is  she  still  in  the  Territory?  [7] 

A.    No,  she  is  not. 

Mr.  Greenstein :    I  have  no  further  question. 

The  Court:    Redirect? 
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Mr.  Langa:     Xo  questions. 

The  Court:    You  are  excused  Mrs.  Arkiu. 

Mr.  Langa:    Mr.  George  Oka. 

GEORGE  OIvA 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Would  you  please  state 
your  name  and  occupation? 

A.  My  name  is  George  Oka.  I  am  owner  and 
operator  of  the  George  Service,  a  Shell  Service 
Station. 

Q.  Mr.  Oka,  have  you  ever  met  Jack  Lemon  or 
Martin  de  Biiiin?  A.     Yes,  sir,  I  have. 

Q.  Are  either  of  them  or  both  of  them  in  this 
room  now. 

A.     Yes,  right  there.     (Indicating.) 

Mr.  Greenstein:  TVe  will  stipulate  to  the  identi- 
fication, your  Honor. 

The  Court:  Yery  well. 

Mr.  Langa :    Thank  you. 

Q.  Have  you  ever  had  any  dealings  with  these 
men  or — strike   that.    [8] 

Has  either  of  these  men  ever  approached  you 
with  a  plan  for  an  advertising  scheme  invoh^ing 
coupons  ? 

A.    Yes,  they  have. 

Q.  Tell  us  just  generally,  overall,  the  means  by 
which  they  told  you  they  would  promote  the 
scheme  ? 
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A.  Well,  as  far  as  I  can  remember,  it  was 
back  in  May,  I  think,  Mr.  de  Bniin  and  Mr.  Lemon 
came  into  my  service  station  and  told  me  that  they 
had  a  promotion  where  we  could  acquire  new  cus- 
tomers. And  they  had  a  sample  card  with  them 
showing  how  the  coupons  will  work.  It  was  not 
exactly  a  coupon.  It  was  just  a  card,  itself.  And 
with  that  understanding,  that  they  will  go  out  and 
sell  these  cards,  well,  I  signed  a  contract  with  them. 

Q.  What  method  were  they  going  to  use  to  sell 
the  cards? 

A.  Well,  when  I  talked  to  them  at  that  time 
they  were  supposed  to  go  out  and  sell  them  either 
house  to  house  or 

Q.     In  any  particular  area? 

A.  Well,  actually,  it  was  supposed  to  be  in  the 
MdCully  area  where  my  service  station  is  located. 

Q.    You  say  in  the  McCully  area? 

A.  Yes.  Not  exactly  in  the  McCully  area,  but 
the  area  which  is  adjacent  to  my  service  station. 

Q.     In  the  vicinity  of  your  service  station?   [9] 

A.     That  is  right. 

Q.  Mr.  Oka,  I  show  you  a  typewritten  sheet  of 
paper  on  yellow  paper.  Can  you  identify  that? 

A.     Yes,  I  could. 

Q.     Can  you  tell  us  what  it  is? 

A.  Well,  this  is  what  you  may  call  it,  a  tran- 
script, when  they  had  first  promoted  my  promotion, 
and  these  are  the  exact  words  which  they  used 
over  the  telephone  to  sell  the  cards. 
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Q.  I  see.  Where  did  you  first  see  that  piece  of 
paper  ? 

A.  When  I  went  up  to  their  office.  I  forget  what 
the  room  number  was,  but  up  in  the  Merchandise 
Mart  Building,  where  they  had  anywhere  from 
half  a  dozen  to  one  dozen  girls  on  the  telephone, 
call  up  various  people  all  over  town.  And  I  went 
in  there  one  day  because  I  didn't  like  the  way  it 
was  being  promoted.  And  I  had  lots  of  complaints 
coming  in,  and  I  went  up  there.  I  asked  the  girl 
for  a  copy  of  the  transcript  that  they  were  calling 
and  they  gave  me  this. 

Q.  So  you  obtained  that  at  the  office  of  Lemon 
and  de  Bruin  %  A.     That  is  right,  sir. 

Mr.  Langa:  Your  Honor,  I  offer  this  in  evi- 
dence. 

Mr.  Greenstein:    To  which  we  have  no  objection. 

The  Court:  It  will  be  received  as  exhibit  num- 
ber 1. 

The  Clerk:    Plaintiff's  exhibit  number  1.  [10] 
(The    document    referred    to    was    marked 
Plaintiff's   exhibit  number   1   and   received  in 
evidence.) 

Q.  (By  Mr.  Langa) :  Mr.  Oka,  were  you  asked 
to  bring  anything  with  you  today? 

A.     Yes,  a  copy  of  my  contract. 

Q.     And  do  you  have  it? 

A.  Yes,  I  have  it  here.  I  also  have  this  cancella- 
tion of  the  contract. 

Q.  Down  at  the  bottom  I  see  two  signatures. 
Can  you  tell  me  whose  signatures  those  are? 
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A.  One  is  Martin  de  Bruin  and  the  other  one  is 
mine. 

Q.  You  called  it  a  contract.  This  is  the  contract 
with  the  Defendants  in  regard  to  that  promotion 
which  you  have  talked  about?  A.     Yes,  sir. 

Mr.  Langa:    Your  Honor,  may  I  offer  that? 

Mr.  Greenstein:  May  I  see  it  first?  I  have  no 
objections. 

The  Court:  It  will  be  received  as  exhibit  mmi- 
ber  2. 

(The  document  referred  to  was  marked 
Plaintiff's  exhibit  number  2  and  received  in 
evidence.) 

The  Court:  May  I  suggest,  Mr.  Langa,  that  this 
might  be  read  to  the  jury  and  save  time.  There  is 
no  mystery  about  it.  [11] 

Mr.  Langa:  Oh,  yes,  I  would  be  happy  to  do 
that,  your  Honor.  Exhibit  1,  which  was  identified 
as  the  transcript  which  Mr.  Oka  obtained  at  the 
office,  it  says  at  the  top  in  handwriting,  "Merchan- 
dise Mart,  203,"  and  in  typewriting,  "Do  not  take 
orders  from  children.  For  call  back  give  this  tele- 
phone number — 68079. 

"Hello,  this  is  telephone  number"  and  a  space. 

"This  is  George's  Shell  Service  calling  and  I  have 
some  wonderful  news  for  you. 

"If  you  can  answer  the  following  question  cor- 
rectly you  will  have  the  opportunity  to  receive  a 
George's  Shell  Sei^uce  card  worth  over  $50  in  use- 
ful car  service. 

"Are  you  ready  for  your  question? 
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"One.  What  is  the  largest  island  of  the  Hawaiian 
chain. 

"Answer.  Island  of  Hawaii. 

"If  missed,  you  say,  'I'm  sorry,  the  answer  is  the 
Island  of  Hawaii,  but  since  you  tried  so  hard  we 
will  give  you  another  question.' 

"2.  In  which  hand  does  the  Statute  of  Liberty 
hold  the  torch. 

"Answer.  Right. 

"Well  congratulations.  Now  you  will  receive  the 
following : 

"75  free  gallons  of  gas,  2  free  grease  jobs,  free 
[12]  car  wash,  free  flat  tire  repair,  free  battery 
charge,  free  brake  adjustment,  free  tire  rotation, 
free  wheel  bearing  packed,  free  radiator  flush. 

"Your  points  cleaned  and  set  and  many  other 
valuable  services  for  your  car.  Now,  these  are  only 
a  few  of  the  many  wonderful  values  offered  by 
George's  Shell  Service  who  has  gone  to  a  great  ex- 
pense in  order  to  acquaint  you  with  his  station. 

"The  only  cost  to  you  is  $3.95  for  printing  and 
handling  cost  of  this  service  card,  in  all  you  do 
receive  over  $50  in  useful  values.  These  cards  are 
limited  to  one  per  family,  and  they  will  be  deliv- 
ered by  your  mail  man  C.O.D. 

"Do  I  have  the  right  address,  Mrs. — read  name 
and  address  out  of  phone  book. 

"Now,  your  card  will  be  delivered  to  you  tomor- 
row. You  understand  when  your  mail  man  brings 
your  George's  Shell  Service  card  you  pay  him  only 
$3.95.  George's  Shell  wants  and  respects  your  pa- 
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tronage  and  we  wish  you  a  good  time,  so  take  ad- 
vantage of  these  wonderful  offers  on  your  service 
card. 

"Thank  you  and  goodbye." 

Q.  Mr.  Oka,  did  any  of  your  employees  ever 
read  that  script  on  the  telephone?  A.     No. 

Q.  Did  you  ever  authorize  anybody  to  read  that 
script  on  the  telephone?  [13] 

A.     No,  I  haven't. 

Mr.  Langa :    No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Oreenstein) :  In  connection  with 
your  signing  a  contract  wdth  the  Honolulu  Cus- 
tomers Checkbook,  sir,  was  there  an  agreement  as 
to  the  format  of  the  card  or  coupon  that  would  be 
used  in  the  solicitation  of  these  orders  or  services? 

A.     You  mean  a  sample  of  the  card  ? 

Q.    Yes.  A.     Yes. 

Q.     Do  you  have  that  sample  with  you? 

A.    Yes. 

Q.     Will  you  kindly  produce  it? 

(The  witness  produces  document.) 

Q.  I  see  there  is  some  handwriting  on  this  card. 
Do  I  assume  that  this  has  your  signature  and  Mr. 
de  Bruin's  initials  on  the  card? 

A.  Yes,  and  Mr.  Lemon.  That  signature  there 
was  in  verification  of  the  cancellation  of  our  con- 
tract. 

Q.     Verification  of  the  cancellation? 

A.     Yes.  In  other  words,  the  understanding  is 
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that  we  are — George's  Shell  Sei^ice  is  honoring  the 

cards  that  were  already  sold. 

Q.  Well,  we  will  come  to  that  in  a  little  while. 
[14]  Was  not  this  card  or  a  similar  card  agreed 
to  by  you  in  connection  with  your  first  signing  up 
with  Honolulu  Customers  Checkbook?  A.    Yes. 

Q.     Is  that  correct? 

A.     You  mean  if  we  agreed  to  that? 

Q.    Yes.  A.    Yes. 

Q.  In  other  words,  you  agreed  to  a  sales  promo- 
tion with  the  representatives  of  Honolulu  Custom- 
ers Checkbook,  did  you  not;  you  agreed  to  partici- 
pate with  them? 

A.  Well,  not  participate  in  the  promotion  it- 
self, but  just  to  honor  that  card. 

Q.  To  the  extent  that  your  establishment  would 
issue  or  acknowledge  cards  and  honor  them,  you 
participated  with  them,  did  you  not? 

A.     Well,  when  you  say  participation 

Q.  I  will  withdraw  the  question  and  reframe  it. 
At  the  time  you  signed  the  contract  which  is  in 
evidence  as  Plaintiff's  exhibit  number  1,  I  believe, 
did  you  have  in  mind  the  services  that  would  be 
offered  in  your  name?  A.     Yes. 

Q.  Did  you  go  over  this  card  before  there  was 
any  release  of  any  solicitations  in  your  behalf? 

A.     You  mean  if  I  checked  it  over  first? 

Q.    Yes.  A.    Yes.  [15] 

Q.  Now,  isn't  it  fair  to  say  that  the  primary 
purpose  of  your  permitting  this  card  to  be  used 
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was  to  promote  new  business  and  new  customers; 

isn't  that  right?  A.     That  is  correct. 

Q.  Did  either  Mr.  Lemon  or  Mr.  de  Bruin  tell 
you  how  they  would  seek  to  get  customers  for  you  ? 

A.  Well,  when  I  first  signed  the  contract  with 
them,  I  definitely  asked  them  that,  if  they  were 
going  out  selling  house  to  house,  that  was  my  un- 
derstanding, that  they  were  going  out  and  explain 
to  the  customers  how  these  cards  worked.  And  as 
far  as  using  the  telephone  to  sell  these  cards,  I  was 
unaware  of  mitil  the  customers  begin  coming  in 
and  telling  me  about  it. 

Q.  Well,  would  it  have  made  any  difference  in 
your  mind  if  you  had  been  told  that  they  would 
have  used  the  telephone  ? 

A.     Oh,  yes,  definitely. 

Q.  You  were  interested  in  getting  new  customers 
into  your  station,  were  you  not? 

A.  Yes,  but  not  at  the  expense  of,  you  might 
say,  misinterpreting  the  card  itself. 

Q.     Misinterpreting  the  card  itself? 

A.    Yes. 

Q.  Well,  let's  get  it  in  evidence  to  find  out  if  it 
[16]  is  misinterpreted.  May  we  offer  this  in  evi- 
dence ? 

The  Court:  Yes.  It  will  be  received  as  Defend- 
ants' exhibit  A. 

(The  document  referred  to  was  received  as 
Defendants'  exhibit  A  in  evidence.) 

Mr.  Greenstein:  May  I  first  read  into  evidence 
what  is  an  exhibit  of  the  Plaintiff? 
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The  Court:    You  may  read  it  to  the  jury. 

Mr.  Greenstein:    Plaintiff's  exhibit  number  2. 

"Agreement.  This  agreement  made  by  and  be- 
tween the  Honoluhi  Customers  Checkbook  and  the 
advertiser  George's  Shell  Service  in  Honolulu  Cus- 
tomers Checkbook  service  card  for  Honolulu,  Ha- 
waii, and  in  consideration  of  the  mutual  promises 
herein  contained  made  by  one  to  the  other,  Hono- 
lulu Customers  Checkbook  agrees  to  pay  all  of  the 
advertising  costs  on  radio,  T.V.  and  newspapers, 
and  the  advertiser  pays  no  costs  except  that  he 
agrees  and  promises  to  honor  coupons  in  the  pass- 
book (Service  card). 

"Advertiser  agrees  to  honor  3,000  coupons  which 
will  read  as  sample  attached,  except  gas  5  gallons 
free  with  each  30  gallons."  A  pencil  notation  "48." 

"Cards  expire" — I  can't  tell  whether  it  is  4  or 
3  months  from  date  of  sale. 

Q.  Now,  may  I  first  show  you  this  exhibit  for 
your  inspection  and  ask  you  whether  the  phrase- 
ology "Service  card"  [17]  that  appears  on  that 
refers  to  this  card  which  is  in  my  hand  and  which 
is  Defendant's  exhibit  A? 

A.     That  is  right. 

Q.  So,  at  the  time  you  entered  into  an  agree- 
ment with  the  Honolulu  Customers  Checkbook  or- 
ganization you  had  committed  yourself  to  honor 
3,000  of  these  cards,  had  you  not? 

A.     That  is  right. 

Q.    What  was  the  value  of  the  services  that  were 
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offered  in  the  card  which  is  represented  in  evi- 
dence as  Defendants'  exhibit  A? 

Mr.  Langa :  Your  Honor,  this  again,  is  going  be- 
yond the  scope  of  the  direct  examination.  Pre- 
viously, we  have  dealing  with  the  circumstances, 
formation  of  the  contract,  which  was  in  the  direct 
examination,  but  now  we  are  getting  into  the  mat- 
ter of  affirmative  defense. 

Mr.  Greenstein:  I  respectfully  submit,  your 
Honor,  the  door  was  opened. 

The  Court:  Just  a  minute.  The  objection  is  over- 
ruled. 

Mr.  Greenstein :    Thank  you. 

Q.  What  was  the  value  of  the  services  honored 
by  the  card? 

A.  When  you  say  "Value  of  the  card,"  do  you 
mean  if  they  had  taken  full  advantage  of  every- 
thing which  is  on  the  card?  [18] 

Q.  Let's  put  it  this  way.  I  will  withdraw  it.  I 
show  you  this  card  for  your  inspection  and  ask  you 
to  tell  the  Court  and  jury  whether  or  not  this  card 
reads  under  your  name,  George's  Service  Station, 
"Congratulations.  This  is  your  Shell  Service  Card 
worth  over  $50  in  free  passenger  car  services"; 
isn't  that  so  indicated? 

A.     That  is  right. 

Q.  Now,  as  a  matter  of  fact,  this  particular 
sales  copy  that  you  brought  into  Court  this  morn- 
ing, that  Avas  discontinued  after  a  couple  of  days, 
was  it  not?  A.     That  is  right. 
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Q.     I  beg  your  pardon  ?  A.     That  is  right. 

Q.     By  mutual  agreement  of  the  parties  % 

A.     That  is  right. 

Q.  And  you  went  to  them,  you  begged  off  on 
this  contract,  didn't  you? 

A.  I  did  not  beg  off,  actually,  coming  down  to 
it.  I  was  dissatisfied  with  the  way  the  promotion 
was  going,  so  I  consulted  my  attorney  and  we 
talked  it  over  with  Mr.  Lemon  and  Mr.  de  Bruin 
and  we  mutually  agreed  to  cancel  it. 

Q.  In  other  words,  you  indicated  to  the  Defend- 
ants that  you  were  unhappy  with  the  situation; 
right? 

A.    Yes,  the  way  the  cards  had  been  promoted. 

Q.  And  as  a  result  of  conferences  there  was  a 
mutual  [19]  understanding  to  cancel  this  contract, 
is  that  it?  A.     That  is  right. 

Q.  Now,  at  the  time  you  signed  the  contract  you 
intended  to  honor  all  coupons  or  cards,  did  you  not? 

A.     That  is  right. 

Q.  And  at  the  time  of  the  cancellation  of  the 
contract  I  believe  you  agreed  to  honor  whatever 
cards  might  be  outstanding? 

A.     That  is  right. 

Mr.  Oreenstein :    I  have  no  further  questions. 

Mr.  Langa :    I  have  no  further  questions. 

The  Court:    You  are  excused,  Mr.  Oka. 

Mr.  Langa :    Mr.  Thomas  Date. 


k 
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THOMAS  DATE 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Would  you  please  state 
your  name  and  occupation? 

A.  I  am  Thomas  Date.  I  am  running  Date's 
Service  Station. 

The  Court:    Will  you  spell  that  last  name? 

The  Witness:    D-a-t-e. 

Q.  (By  Mr.  Langa) :  Mr.  Date,  have  you  ever 
met  the  Defendants  in  this  case? 

A.     Mr. — which  is [20] 

Q.     Mr.  Lemon  and  Mr.  de  Bruin  ?  A.     No. 

Q.  Have  you  ever  met  any  representative  of  the 
Honolulu  Customers  Checkbook? 

A.     Yes,  sir. 

Q.  Have  you  ever  signed  any  contract  with  the 
Honolulu  Customers  Checkbook?  A.     No,  sir. 

Q.  Has  anyone  ever  come  into  your  service  sta- 
tion with  cards  from  the  Honolulu  Customers 
Checkbook  for  redemption?  A.     Yes. 

Q.     Do  you  have  a  copy  of  that  card  with  you? 

A.     Yes,  I  do. 

(The  witness  produces  document.) 

Q.     You  don't  have  the  card?  A.     No. 

Q.  Would  you  tell  me  what  this  document  is 
which  you  have  produced  ? 

A.  This  document  is  for  a  contract  to  be  signed 
after  it  is  OK'd  by  the  B.B.B.  We  went  to  find  out 
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if  this  will  pass  through  the  B.B.B.,  then  I  will 

sign  it. 

Q.     I  see.  Who  wrote  this? 

A.  I  think  the  name  is  on  the  —  signed  Mr. 
Conley. 

Q.  This  is,  then,  the  proposed  contract  with  the 
Honolulu  Customers  Checkbook [21] 

A.    Yes. 

Q.    which  you  were  asked  to  sign  ? 

A.     That  is  right. 

Q.     And  is  this  his  signature  on  the  bottom? 

A.     Yes,  that  is  his  signature. 

Mr.  Langa:  Your  Honor,  I  offer  this — oh,  ex- 
cuse me.  (Handing  document  to  counsel.) 

Mr.  Greenstein :  Well,  in  view  of  the  prior  testi- 
mony, your  Honor,  I  am  first  going  to  move  to 
strike  all  of  the  witness's  testimony  on  the  ground 
that  the  testimony  does  not  relate  to  matters  which 
are  set  forth  in  this  particular  indictment,  inviting 
the  Court's  attention  to  the  fact  that  we  have  prior 
hereto  moved  both  for  a  bill  of  particulars  and  to 
strike  certain  surplusage,  which  was  denied,  and 
respectfully  point  out  that  the  testimony  elicited 
from  the  witness  prior  to  the  signing  of  this  par- 
ticular proposed  contract  goes  beyond  the  matter 
referred  in  the  allegations  of  the  indictment. 

The  Court:  For  one  thing,  no  time  element  has 
been  established  here  with  regard  to  any  contract, 
which  is  necessary,  Mr.  Langa. 

Mr.  Langa:     I  may  have  overlooked  that,  your 
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Honor.  We  can  establish  the  time  easily  enough. 

Shall  I  proceed? 

The  Court:  The  only  thing  before  the  Court  is 
the  offer  of  that  document  in  evidence.  [22] 

Mr.  Greenstein:  Well,  with  respect  to  the  offer 
in  evidence  we  will  move  that  there  is  not  suffi- 
cient foundation  laid. 

The  Court:    The  objection  is  sustained. 

Q.  (By  Mr.  Langa) :  Do  you  remember  when 
it  was  that  Mr.  Conley  came  to  you? 

A.     I  can't  remember. 

Q.  Well,  do  you  remember  approximately;  was 
it  this  year?  A.     Yes. 

Q.     Several  months  ago? 

A.     I  would  say  between  May  or  June. 

Q.  May  or  June.  Your  Honor,  that  is  the  period 
of  the  indictment. 

Did  he  say  anything  about  how  the  cards  would 
be  distributed? 

A.     Yes. 

Q.     What  did  he  say? 

A.  Well,  they  will  be  distributed  from  house  to 
house.  He  didn't  say  by  mail  or  anything,  but  he 
said  contact  by  house  to  house,  not  by  telephone 
calls. 

Q.  In  any  particular  area?  I  mean  in  any  spe- 
cial place? 

A.  Well,  he  said  it  will  be  all  around,  because 
they  wouldn't  be  just  our  station.  It  will  be  around, 
to  distribute  [23]  this  type  of  business.  It  will  be 
all  kinds  of  business.  It  will  be  all  around. 
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Q.     But  it  would  be  by  house  to  house  sales'? 

A.     Yes,  that  is  right. 

Mr.  Langa:  Your  Honor,  I  think  that  the  foun- 
dation has  been  established  as  to  the  date  and  as 
to  a  representative  of  the  business  involved  having 
approached  him  with  a  similar  proposition  as  the 
other  witnesses  have  been  approached. 

The  Court:  I  have  not  seen  the  document  you 
are  offering.  Is  it  comparable  to  the  one  that  is  in 
evidence  ? 

Mr.  Greenstein:    Well,  I  am  going  to  object. 

The  Court:    Just  one  moment. 

Mr.  Greenstein:  I  think  your  Honor  should  see 
•it.  I  respectfully  call  the  Court's  attention  to  this 
one  fact. 

The  Court :  Just  one  moment.  I  don't  think  there 
is  sufficient  foundation  laid  at  this  time.  The  ob- 
jection is  sustained. 

Mr.  Langa:  Then,  your  Honor,  may  we  have  it 
marked  for  identification? 

The  Court:  Yes,  it  will  be  marked  exhibit  3  for 
identification. 

(The  document  referred  to  was  received  as 
Plaintiff's  exhibit  3  for  identification.) 

Q.  (By  Mr.  Langa) :  Mr.  Date,  subsequent  to 
the  time  you  received  that,  when  you  spoke  to  Mr. 
Conley,  did  anyone  [24]  appear  at  your  service 
station  with  cards  to  be  redeemed? 

A.  No,  I  didn't  have  anybody.  But  we  have  a 
telephone  call  from  Honolulu  asking  if  we  are  dis- 
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tributing  the  cards.  And  I  said,  "We  are  not  ready 

yet  because  the  contract  is  not " 

Mr.  Greenstein:  May  I  move  to  strike  the  last 
part  of  that  answer  as  being  not  responsive  to  the 
question. 

The  Court:    The  motion  to  strike  is  denied. 

Q.  (By  Mr.  Langa)  :  Did  any  of  your  custom- 
ers ask  you  about  the  cards  1  A.    No,  sir. 

Mr.  Greenstein:    I  am  going  to 

The  Court:    What  was  the  answer? 
(Record  read.) 

Mr.  Greenstein:    Oh. 

Mr.  Langa :    I  have  no  further  questions. 

Mr.  Greenstein :    No  questions. 

The  Court :    You  may  step  down,  Mr.  Date. 

RAYMOND  Y.  MURAMOTO 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  svfom,  testified  as  follows: 

Direct  Examination 

Q  .(By  Mr.  Langa):  Please  tell  us  your  name 
and  occupation? 

A.  My  name  is  Raymond  Y.  Muramoto,  oper- 
ating Ray's  Shell  Service.  [25] 

Q.  Have  you  ever  met  Mr.  Lemon  or  Mr.  de 
Bruin?  A.     I  met  Mr.  de  Bruin. 

Q.  And  has  he  ever  approached  you  with  a  plan 
involving  the  Honolulu  Customers  Checkbook? 

A.     Yes,  he  did. 

Q.     Did  he  explain  his  plan  to  you? 
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A.     Yes. 

Q.  Briefly,  could  yoii  tell  us  how  he  represented 
to  you  that  he  would  promote  the  plan? 

Mr.  Greenstein:  Pardon  me.  Who  are  you  re- 
ferring to? 

Mr.  Langa:    Mr.  de  Bruin,  he  said  he  talked  to. 

The  Court:     What  was  the  question? 

Q.  (By  Mr.  Langa)  :  Did  Mr.  de  Bruin  explain 
to  you  how  he  would  promote  the  Honolulu  Cus- 
tomers Checkbook? 

A.  Yes.  As  far  as  I  heard,  he  was  going  to 
televise  it  and  on  the  radio.  That  is  all  I  heard. 
And  he  didn't  say  anything  about  house  to  house 
or  anything  like  that. 

Q.     Did  he  say  anything  about 

A.     About  selling  it  house  to  house? 

Q.  Did  he  say  anything  about  selling  it,  the 
Customers  Checkbook,  on  the  telephone? 

A.    No. 

Q.     Television  and  radio?  A.     Yes.  [26] 

Q.    Newspapers?  A.     Yes. 

Mr.  Langa:     I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Greenstein) :  Did  you  or  did  you 
not  sign  an  agreement  with  Honolulu  Customers 
Checkbook?  A.     Yes,  I  did. 

Q.  You  agreed  to  honor  how  many  coupons  or 
cards  ? 

Mr.  Langa:  Your  Honor,  this  is  going  beyond 
the  scope  of  direct  examination. 
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The  Court:    Objection  overruled. 

Q.  (By  Mr.  Glreenstein)  :  How  many  coupons 
or  cards 

A.     In  the  card  it  says  10,000. 

Q.     10,000?  A.     That  is  right. 

Q.  In  other  words,  you  were  interested  in  get- 
ting 10,000  new  customers  in  your  station,  were  you 
not?  A.    Yes. 

Q.  By  the  way,  did  you  bring  your  copy  of  the 
contract  with  you?  A.     Yes,  I  did. 

Q.  Is  there  a  card  attached  to  it  of  the  services 
that  were  to  be  given? 

A.  No,  I  didn't  bring  that  card  with  me.  I  just 
brought  the  contract  with  me.  [27] 

Q.     May  I  see  it,  please? 

(The  witness  produces  document.) 

Mr.  Greenstein :    Offer  it  in  evidence. 

The  Coui-t:  There  being  no  objection,  it  will  be 
received  as  exhibit  B. 

(The  document  referred  to  was  received  in 
evidence  as  Defendants'  exhibit  B.) 

Mr.  Greenstein:  May  I  have  this  card  marked 
for  identification? 

The  Court:  Yes,  it  will  be  marked  exhibit  C  for 
identification. 

(The  document  referred  to  was  received  as 
Defendants'  exhibit  C  for  identification.) 

Q.  (By  Mr.  Greenstein) :  Mr.  Muramoto,  I  will 
show  you  what  has  been  marked  Defendants'  ex- 
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hibit  C  for  identification  and  ask  you  whether  or 
not  that  card  bearing  the  name  Ray's  Shell  Service 
refers  to  your  organization*?  A.     Yes. 

Q.  And  were  those  cards  the  cards  that  you 
agreed  to  offer  10,000  of  1  A.    Yes. 

Mr.  Greenstein :    Offer  that  in  evidence. 

Mr.  Langa:    No  objection,  your  Honor. 

The  Court:  It  will  be  received  as  Defendants' 
exhibit  C.  [28] 

(The  document  referred  to  was  received  in 
evidence  as  Defendants'  exhibit  C.) 

Mr.  Greenstein:    No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Langa) :  Mr.  Muramoto,  did  you 
sign  this  contract  in  reliance  upon  the  representa- 
tions made  to  you  by  the  Defendants  which  you 
have  already  testified  to  ?  A.    Yes. 

Mr.  Langa:    No  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Greenstein)  :  You  signed  the  con- 
tract to  get  10,000  i)rospective  customers,  didn't 
you  ?  A.    Yes. 

Mr.  Greenstein:    No  further  questions. 

Mr.  Langa:    No  further  questions. 

The  Court :    You  may  step  down,  Mr.  Muramoto. 

Mr.  Langa:    Mrs.  Studebaker. 
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ORACE  STUDEBAKER 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa)  :  Please  state  your  name 
and  occupation? 

A.  Grace  Studebaker.  I  am  manager  of  the 
Arthur  Murray  Studio,  Waikiki. 

Q.     The  dancing  studio?  A.     Yes. 

Q.  Have  you  ever  met  either  Mr.  Lemon  or  Mr. 
de  Bruin? 

A.     Yes,  I  have  met  both  of  them. 

Q:     Are  they  in  this  room? 

A.     Yes,  the  two  of 

Mr.  Greenstein:     Stipulate  to  the  identification. 

Q.  (By  Mr.  Langa) :  Has  either  or  both  of 
these  men  ever  approached  you  with  a  promotion 
plan  involving  the  Honolulu  Customers  Checkbook? 

A.    Yes. 

Q.  Did  they  make  any  representations  to  you  as 
to  the  method  by  which  the  Honolulu  Customers 
Checkbook  would  be  promoted  ? 

A.     Yes,  they  did. 

Q.     What  did  they  say? 

A.  I  did  question  how  they  would  promote  this, 
and  they  said,  well,  it  would  be  general  advertis- 
ing, T.V.  and  so  forth,  in  a  very  general  manner. 

Q.  And  in  reliance  upon  that  representation  did 
you  enter  into  an  agreement  with  them? 

A.    Yes,  I  did.  [30] 
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Q.  An  agreement  involving  the  Honolulu  Cus- 
tomers Checkbook?  A.     Yes. 

Q.     And  this  was  about  when,  if  you  recall? 

A.  It  was  the  beginning  of  the  summer,  but  I 
can't  tell  you  the  exact  month. 

Q.  Now,  what  is  the  general  policy  of  Arthur 
Murray's  Studio  in  regard  to  introductory  lessons 
for  new  students? 

A.  Anyone  who  comes  into  the  Studio  gets  a 
half-hour  free  lesson,  dance  analysis. 

Mr.  Langa:    I  have  no  further  questions. 

Mr.  Greenstein:  May  I  have  this  marked  for 
identification  ? 

The  Court:    Defendants'  D  for  identification. 
(The  document  referred  to  was  received  as 
Defendants'  exhibit  D  for  identification.) 

Cross  Examination 

Q.  (By  Mr.  Greenstein)  :  May  I  show  you  what 
has  been  marked  as  Defendants'  exhibit  D  for  iden- 
tification, and  ask  you  if  it  bears  your  signature? 

A.     This  does. 

Q.     And  the  signature  of  Mr.  de  Bruin? 

A.     That  is  right. 

Q.  And  this  calls  for  the  Arthur  Murray  School 
[31]  of  Dancing  obligating  itself  to  honor  5,000 
coupons  ?  A.     Yes. 

Mr.  Greenstein :    Offer  it  in  evidence. 

Mr.  Langa:  Your  Honor,  I  object  at  this  time, 
inasmuch  as  it  is  not  related  to  the  direct  exami- 
nation. Later  in  the  proceedings  it  may  be  proper, 
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but  it  is  not  within  the  scope  of  the  direct  exami- 
nation. 

The  Court:  You  asked  the  witness,  Mr.  Langa, 
if  they  entered  into  an  agreement  on  direct  exami- 
nation, and  here  is  the  agreement.  The  objection 
is  overruled.  The  document  will  be  received  as  De- 
fendants' exhibit  D. 

(The  document  referred  to  was  received  as 
Defendants'  exhibit  D  in  evidence.) 

Q.  (By  Mr.  Greenstein)  :  Now,  didn't  they  tell 
you  they  would  use  telephone  solicitation? 

A.     No,  they  did  not. 

Q.     Are  you  sure  about  that? 

A.    Yes,  I  am. 

Q.  Did  you  care  what  method  of  solicitation  was 
used  ? 

A.  If  it  were  telephone,  yes,  because  I  have  my 
own  telephone  room. 

Q.     You  do  your  own  telephone  solicitation? 

A.     Yes,  that  is  right. 

Q.     In  connection  with  offering  free 

A.     That  is  true.   [32] 

Q.  Well,  would  it  make  any  difference  if  they 
used  newspapers  or  T.V.  ?  A.     No. 

Q.  Were  any  coupons  ever  presented  to  your 
establishment? 

A.     Yes,  they  did  bring  a  sample  booklet. 

Mr.  Greenstein:  May  I  have  this  page  marked 
for  identification. 

The  Clerk:    Defendants'  E  for  identification. 
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(Document  referred  to  was  received  as  De- 
fendants' E  for  identification.) 

Q.  (By  Mr.  Greenstein)  :  Showing  you  what  has 
been  marked  for  identification  as  Defendants'  ex- 
hibit E,  I  will  ask  you  if  this  is  the  coupon  we 
have  referred  to  in  your  testimony?  A.     Yes. 

Q.  And  was  that  sample  agreed  upon  at  the 
time  of  the  signing  of  the  agreement  with  them? 

A.  They  brought  this  to  me  later  and  I  agreed 
that  it  was  all  right. 

Q.  In  other  words,  you  approved  of  this  particu- 
lar coupon?  A.     Yes,  I  did. 

Mr.  Greenstein :    No  further  questions. 

Mr.  Langa:    No  questions.  [33] 

The  Court:    You  are  excused. 

AL  KARASICK 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa)  :  Would  you  please  state 
your  name  and  occupation? 

A.  Al  Karasick,  Sports  Promoter,  manager. 
Civic  Auditorium. 

Q.     Do  you  know  Mr.  Lemon  or  Mr.  de  Bruin? 

A.     I  met  Mr.  Lemon  three  times. 

Q.     Is  he  here  ? 

Mr.  Greenstein:  We  will  stipulate  to  the  identi- 
fication. 

The  Court :    Very  well. 
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Q.  (By  Mr.  Langa)  :  Has  Mr.  Lemon  ever  ap- 
proached you  with  a  plan  for  promotion  of  the 
Honohihi  Customers  Checkbook?  A.     Yes. 

Q.     Did  he  explain  his  plan  to  you  ? 

A.     Yes,  sir. 

Q.  Did  he  advise  you  that  it  was  part  of  his 
plan  to  sell  the  Customers  Checkbook  by  telephone 
solicitation  % 

Mr.  Grreenstein:  I  object  to  that  as  being  lead- 
ing and  suggestive. 

The  Court:    Sustained. 

Q.  (By  Mr.  Langa) :  Did  he  tell  you  in  what 
way  the  [34]  thing  was  to  be  promoted? 

A.  He  showed  me  an  agreement,  and  after  I 
read  that  agreement  I  signed  it. 

Q.  Did  he  advise  you  of  the  methods  that  would 
be  used  for  distribution? 

A.     Well,  according  to  the  agreement. 

Q.     And  what  is  that? 

A.     Well,  just  what  the  agreement  reads. 

Q.     Do  you  have  your  agreement  with  you? 

A.     Yes,  sir. 

Mr.  Langa:  Your  Honor,  I  offer  this  contract 
between  Honolulu  Customers  Checkbook  and  Al 
Karasick. 

The  Court:    It  will  be  received  as  exhibit 

The  Clerk:    4,  your  Honor. 

(The  document  referred  to  was  received  as 
Plaintiff's  exhibit  4  in  e\ddence.) 

Q.  (By  Mr.  Langa) :  Showing  you  Plaintiff's 
exhibit  4;  now,  explain  to  us  what  you  meant  by 
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your  answer  to  the  question  as  to  the  distribution 

of  the  Checkbook? 

A.  Well,  the  books  were  distributed  among — 
how  they  sold  them,  how  they  got — I  don't  know, 
but  they  came  with  the  coupons,  and  they  tore  the 
coupons  out  of  the  book  at  the  window  and  gave 
the  ticket.  Anybody  who  buys  a  ringside  seat  and 
presents  a  coupon,  we  give  them  one  free  one  as 
a  matter  of  advertising,  only.  [35] 

Q.  I  think,  Mr.  Karasick,  you  don't  understand 
my  question.  I  am  asking  you  whether  anything 
was  said  about  how  the — was  it  Mr.  Lemon  or  Mr. 
de  Bruin  that  you  talked  to? 

A.     I  talked  to  Mr.  Lemon. 

Q.  Was  anything  said  as  to  how  Mr.  Lemon 
would  distribute  the  coupons  to  people  who  would 
use  them? 

A.  He  told  me  according  to  the  contract,  after 
I  read  it. 

Q.     What  do  you  mean  by  that? 

A.  Exactly  what  it  said  in  the  contract.  That 
is  what  I  agreed  to  do.  I  agreed  to,  according  to 
contract,  and  I  signed  it,  and  I  agreed  to  it,  to 
the  contract.  That  is  the  only  conversation  we  had. 

Mr.  Langa:  Your  Honor,  I  submit  that  it  is 
going  to  be  necessary  to  lead  the  witness. 

The  Court :  Did  you  have  any  conversation  prior 
to  the  agreement 

The  Witness:  No.  He  came  to  ask  me  about  the 
deal.  He  showed  me  the  book  and  I  accepted,  and 
I  signed  the  agreement. 
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The  Court:     There  was  no  conversation? 

The  Witness:  That  is  all  the  conversation  we 
had.  The  whole  matter  took  only  five  minutes. 

Mr.  Langa:  That  is  sufficient  explanation.  No 
further  questions.  [36] 

The  Court:  Don't  keep  the  agreement,  now.  It 
has  been  received  in  evidence,  Mr.  Karasick.  The 
Court  Clerk  will  hold  it. 

Mr.  Greenstein:  Would  you  mark  two  coupons? 
We  ask  that  they  be  marked  for  identification. 

The  Court:  Is  there  any  objection  to  their  ad- 
mission to  save  time? 

Mr.  Greenstein:  I  want  to  offer  them  all  at  one 
time,  because  it  is  a  book  of  coupons. 

The  Court :  Well,  I  know,  but  these  two  particu- 
lar coupons — ^show  this  to  Mr.  Langa. 

Mr.  Langa:  I  think  we  can  stipulate  that  this 
is  one  of  the  coupons  that  was  distributed  by  the 
Honolulu  Customers  Checkbook. 

Mr.  Greenstein:    It  may  be  stipulated. 

Mr.  Langa :    I  think  that  is  sufficient. 

The  Court:  Very  well.  Those  may  be  received 
as  F-1  and  F-2. 

(The  documents  referred  to  were  received  as 
Plaintiff's  exhibits  F-1  and  F-2  in  evidence.) 

Mr.  Greenstein:  May  I  make  the  same  offer  on 
this?  We  only  had  exhibit  E  marked  for  identi- 
fication. I  neglected  to  have  it  received  in  evidence. 

The  Court:  Very  well.  That  will  be  received  as 
Exhibit  E.  [37] 
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Plaintiff's  exhibit  E  in  evidence.) 
Mr.  Greenstein :    I  have  no  further  questions. 
The  Court:    You  are  excused,  Mr.  Karasick. 
Ladies  and  gentlemen  of  the  jury,  before  excus- 
ing you,  you  are  instructed  not  to  discuss  this  case 
with  any  one,  allow  no  one  to  discuss  it  with  you, 
avoid  reading  or  hearing  anything  about  it,   and 
form  no  opinions  about  it.  You  are  excused  until 
2:00  o'clock  this  afternoon. 

(At  12:00  o'clock  noon  an  adjournment  was 
taken  until  2:00  o'clock  p.m.  this  same  after- 
noon.)  [38] 

December  1,  1958  at  2 :00  P.M. 

The  Court:  The  record  will  show  the  jury  is 
present  and  the  Defendants  and  their  counsel.  Will 
you  call  your  next  Avitness,  Mr.  Langa. 

Mr.  Langa:    Mrs.  Mitchell. 

BETTY  MITCHELL 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Would  you  state  your 
name  and  address  and  occupation,  please. 

A.  Betty  Mitchell,  2401  Kalakaua,  Surf  and 
Shore.  It  is  a  dress  shop,  shirt  shop. 

Q.    You  operate  the  Surf  and  Shore  Shop? 

A.    Yes. 
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Q.  In  your  store,  Mrs.  Mitchell,  do  you  ever 
give  discounts  on  sales  of  merchandise? 

A.  We  give  them  a  dollar  off  after  they  have 
spent  $10.00. 

Mr.  Langa:    I  see.  I  have  no  further  questions. 

Mr.  Greenstein:  We  would  like — may  we  be 
permitted  to  ask  whether  this  witness  has  had  any 
dealings  with  customers  service?  [39] 

The  Court:  I  have  no  idea  how  Mr.  Langa  has 
prepared  his  case.  Nor  am  I  asking  him  how  he 
is  going  to  present  it.  I  assume  that  these  bits  of 
evidence,  or  evidence  such  as  this,  could  be  tied  in; 
otherwise,  Mr.  Langa  wouldn't  offer  it. 

Mr.  Greenstein:  Well,  we  give  notice  to  the 
Court  we  shall  call  this  witness  as  our  own  wit- 
ness. May  she  be  directed  to  return  at  2 :00  o'clock 
tomorrow  or  subject  to  our  call? 

The  Court:     How  is  your  case  progressing? 

Mr.  Langa:  I  think,  your  Honor,  we  probably 
will  be  through  by  noon  tomorrow. 

The  Court:  Very  well.  Mrs.  Mitchell,  will  you 
return  tomorrow  afternoon  at  2 :00  o'clock. 

Mr.  Greenstein:     Thank  you,  your  Honor. 

Mr.  Langa:    Mr.  Furuya. 

SATOSHI    FURUYA 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Would  you  state  your 
name  and  occupation,  please? 
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A.  My  name  is  Satoshi  Funiya.  I  am  manager 
of  the  Nippon  Theater. 

Q.  Do  you  know  the  Defendants  in  this  ease? 

A.  I  am  not  quite  sure.  [40] 

;Q.  Have  you  met  Mr.  Lemon? 

A.  I  think  I  met  him,  but  just  once. 

Q.  Can  you  see  him  in  the  room  now,  the  man 
you  think  you  met? 

A.  Well,  I  think  it  is  •  him,  but  it  is  so  short 
time  that  I  am  not  too  sure. 

Q.     I  see.  How  about  Mr.  de  Bruin? 

A.     I  think  both  of  them  was  there,  I  believe. 

Q.  Did  they  exjDlain  to  you  a  scheme  for  the 
promotion  of  a  coupon  book?  A.    Yes. 

Q.     This  was  about  how  long  ago,  do  you  know? 

A.  Gee,  I  can't  remember  how  long  it  was.  I 
think  it  was — I  am  not  sure. 

Q.     Two  months? 

A.     Or  more  than  a  month. 

Q.  More  than  a  month.  Maybe  early  in  the 
summer?  A.     Yes. 

Q.  Did  they  in  explaining  the  plan  to  you  ex- 
plain how  they  were  going  to — they  proposed  to 
give  coupons  to  people? 

A.  Yes,  they  did.  They  told  me  that  they  will 
sell  it  for,  I  believe  it  was  three  and  a  half,  or 
sDmething  like  that,  by  house  to  house  campaign. 
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Q.  Did  they  say  anything  to  you  about  [41] 
telephone  solicitation?  A.     No. 

Mr.  Langa:    No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Greenstein) :  I  take  it  you  entered 
into  a  contract  or  agreement  with  the  Customers 
Checkbook "?  A.     Yes,  I  have. 

Q.  And  is  this  a  copy  of  the  agreement  you 
signed  with  Customers  Checkbook  Company? 

A.     That  is  right. 

Mr.  Greenstein:  Offer  it  in  evidence,  if  the 
Court  please,  the  next  in  order. 

Mr.  Langa:    No  objection. 

The  Court:    It  will  be  received  as  exhibit  G. 

(The  document  referred  to  was  received  as 
Defendants^  exhibit  G  in  evidence.) 

Q.  (By  Mr.  Greenstein) :  Now,  you  agreed  to 
honor  10,000  coupons,  did  you  not?  A.     Yes. 

Q.  You  were  interested  in  attracting  patrons  to 
your  theater,  were  you  not?  A.    Yes. 

Q.  When  you  signed  up  with  the  Honolulu  [42] 
Customers  Checkbook  Company  you  didn't  think 
you  were  doing  anything  wrong,  did  you? 

A.     No. 

Q.  Did  they  show  you  the  coupons,  a  sample  of 
the  coupons?  A.     Yes. 

Q.     And  are  these  the  coupons?  A.     Yes. 

The  Court:    How  many  are  there?  Two? 
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Mr.  Greenstein :  There  are  two  in  this  book,  your 
Honor.  And  we  offer  these  in  evidence. 

The  Court:  They  will  be  received  as  exhibit 
H-1  and  H-2. 

(The  documents  referred  to  were  received  as 
Defendants'  exhibits  H-1  and  H-2  in  evidence.) 

Q.  (By  Mr.  Greenstein) :  And  you  were  ready 
to  honor  those  coupons,  were  you  not? 

A.     Well,  as  far  as  anybody  came  in,  yes. 

The  Court:    What  was  the  answer? 

The  Witness:  Yes,  if  it  is  legal  to  accept  the 
coupons. 

The  Court:    If  it  is  legal  to  accept  them? 

The  Witness:    Yes,  if  it  is  legal. 

Q.  (By  Mr.  Greenstein)  :  And  at  the  time  that 
you  [43]  entered  into  this  agreement  with  Mr. 
Lemon  or  Mr.  de  Bruin  you  were  prepared  to 
honor  as  many  as  10,000  of  these  coupons'? 

A.  Well,  I  started  about  3,000.  They  said,  "How 
about  taking  out  more?"  So  we  thought  about  5,000, 
I  think  it  was.  Then  they  say,  "Why  not  make  it 
10,000?"  And  I  thought — I  didn't  know  how  many 
people  use  the  coupons.  They  said  they  didn't  know. 
So  we  say  OK. 

Q.  But  nevertheless,  you  signed  an  agreement 
to  honor  10,000;  is  that  correct?  A.     Yes. 

Mr.  Greenstein:    No  further  questions. 

Mr.  Langa :    No  further  questions. 

The  Court:    You  are  excused. 

Mr.  Langa:    Mr.  Higa. 
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A.     Yes. 

Q.     Yes.  Aiid  you  signed  an  agreement  covering 
both  businesses,  didn't  you^  A.     Yes,  sir. 

Q.     An  agreement  covering  your  Ala  Wai  Boat 
Rental  business?  A.     Right. 

Q.     And  an  agreement  covering  your  voice  re- 
cording business;  isn't  that  tnie?  A.     Right. 

Q.     Do  you  remember  how  many  coupons  you 
agreed  to  honor?  A.     Yes. 

Q.     How  many? 

A.     These    came    back.     They    brought    in    the 
coupons. 

Q.     You  are  holding  in  your  hand  coupons  that 
you  honored? 

A.     That    is    right,    some    free    rides,    free    re- 
cordings. 

Q.     Would  you  mind  letting  me  see  them,  please? 
(The  witness  hands  documents  to  counsel.) 

Mr.   Greenstein:     We  would  like  to   offer  them 
into  evidence. 

Mr.  Langa:    I  have  no  objection. 

The  Court:    How  many  coupons  are  there?  [47] 

Mr.   Grreenstein:     Eight  coupons  and   a   rubber 
band,  your  Honor. 

The  Court:     They  will  be  received  as   exhibits 
I-l  through  1-8. 

(The  documents  referred  to  were  received  as 
Plaintiff's  exhibits  I-l  through  1-8  into  evi- 
dence.) 

Q.     (By  Mr.  Greenstein)  :    Mr.  Higa,  I  o])serve 
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you  are  holding  two  pieces  of  paper.     Are  those 

copies  of  the  two  contracts  yon  signed? 

A.     Yes,  that  is  right. 

Mr.  Greenstein:     May  I  have  them,  please? 
(Documents  handed  to  counsel.) 

Mr.  Greenstein :    Offer  them  in  evidence. 

Mr.  Langa:    No  objection. 

The  Court:  They  will  be  received  as  exhibits 
J-1  and  J-2. 

(The  documents  referred  to  were  received  as 
Plaintiff's  exhibits  J-1  and  J-2  into  evidence.) 

Mr.  Greenstein:  Now,  when  you  signed  that 
agreement,  Mr.  Higa,  you  had  agreed  to  honor 
5,000  coupons  in  connection  with  your  boat  rental 
iDusiness  before  you  agreed  to  honor  5,000  coupons 
with  respect  to  your  voice  recording  business? 

A.    Yes.  [48] 

Q.  And  that  was  for  the  purpose  of  promoting 
your  businesses,  bringing  in  new  customers? 

A.     Yes,  that  is  right. 

Q.  At  that  time  did  you  think  you  were  doing 
anything  wrong? 

A.     No,  I  didn't  think  there  was  anything  wrong. 

Q.  Now,  you  weren't  concerned  with  how  these 
coupons  were  distributed,  were  you? 

A.     I  beg  your  pardon  ? 

Q.  You  didn't  care  how  these  coupons  would  be 
distributed,  whether  by  direct  sale  or  telephone? 

A.  Distribute  the  coupons,  the  two  gentlemen, 
they  are  going  to  take  care  of,  see. 

Q.     In  other  words,  you  left  it  up  to  the  De- 
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f  endants  to  take  care  of  how  they  would  pass  these 

to  the  public?  A.     That  is  right. 

Q.  You  weren't  particularly  interested  in  the 
medium  they  would  employ? 

A.     I  beg  your  pardon  ? 

Q.  You  weren't  interested  in  how  or  what  means 
they  would  use  to  pass  these  on  to  the  prospective 
customers;  isn't  that  right? 

A.  I  believe  they  were  saying  they  used  the 
radio,  television  and  house  to  house  and  newspaper 
advertising,  see.  That  is  I  agreed  to  that.  [49] 

Q.  You  were  interested  in  having  people  come 
to  your  place?  A.     That  is  right. 

Q.  And  you  were  interested  in  having  them  come 
with  these  coupons,  weren't  you? 

A.     That  is  right. 

Mr.  Grreenstein:    No  further  questions. 

Mr.  Langa:    No  further  questions. 

The  Court:  You  are  excused,  Mr.  Higa.  Thank 
you. 

Mr.  Langa:    Martha  Ann  DeCayette. 

MARTHA  ANN  DeCAYETTE 
called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Langa)  :  Would  you  state  your  name 
and  address  for  the  record,  please  ? 

A.  My  name  is  Martha  Ann  DeCayette,  1881 
Kalakaua  Avenue. 
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Q.  Now,  Mrs.  DeCayette,  have  you  ever  met  Mr. 
Lemon  or  Mr.  de  Bruin  ?  A.     Yes,  I  have. 

Q.     Do  you  know  them  both? 

A.     Personally,  no. 

Q.    Do  you  know  who  they  are*?  [50] 

A.    Yes,  I  do. 

Q.    Are  they  here  in  this  room  ? 

A.     Yes,  they  are. 

Q.     Please  point  them  out. 

A.  That  is  Mr.  Jack  Lemon  sitting  on  my  far 
left  and  Mr.  Martin  de  Bruin  is  sitting  in  the 
middle. 

The  Court:  The  record  will  show  the  witness 
has  identified  the  Defendants. 

Q.  (By  Mr.  Langa)  :  When  did  you  first  meet 
these  two  men? 

A.     I  believe  it  was  in  June  of  this  year. 

Q.  Please  tell  us  the  circumstances  under  which 
you  met  them? 

A.  I  was  working  for  them  as  a  telephone 
operator. 

Q.     I  see.  Where  was  this? 

A.     At  the  Merchandise  Mart  Building. 

Q.  What  was  your  job  while  you  were  working 
for  them  as  a  telephone  operator? 

A.  Well,  I  had  applied  for  the  job  from  the 
newspaper,  and  I  had  gone  up  to  the  Merchandise 
Mart  Building  and  applied  for  it.  And  we  had  a 
sales  speech  to  say  over  the  phone  in  which — I 
mean  it  was  stated  that — to  answer  a  question,  and 
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if  you  have  answered  it  correctly,  I  mean,  there 

were  several  things  that  would  be  given  to  you. 

Q.  Mrs.  DeCayette,  I  am  showing  you  a  piece 
of  paper  [51]  with  typewriting  on  it  and  some 
various  other  notations.  Can  you  identify  this  piece 
of  paper? 

A.     Yes.  This  is  the  sales  speech. 

Mr.  Greenstein:    I  can't  hear  the  witness. 

The  Court :    You  will  have  to  keep  your  voice  up. 

The  Witness:  This  is  the  sales  speech  that  the 
operators  read  from. 

Mr.  Langa:  I  see.  Your  Honor,  I  offer  this  in 
evidence. 

Mr.  Greenstein:    No  objection. 

The  Court:    It  will  be  exhibit  number  5. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  exhibit  number  5.) 

Q.  (By  Mr.  Langa)  :  Now,  is  this  the  same  sales 
pitch  you  used  all  the  time  that  you  were  working 
for  the  Defendants'? 

A.  Well,  it  was  changed  later  on.  I  mean  there 
were  new  business  men  that  had  gone  into  it.  I 
mean  there  were  several  changes,  but  not  too  veiy 
many.  But  that  is  the  same  sales  speech. 

The  Court:  Is  that  the  same  as  the  one  from 
George's  Service  Station? 

Mr.  Langa:  There  is  a  slight  difference,  your 
Honor.  This  one  begins,  instead  of  saying,  "This  is 
George's  Service,"  it  starts  out,  "This  is  Honolulu 
Customers  Checkbook  calling."  It  lists  some  dif- 
ferent items.  [52] 


United  States  of  America  GD 

(Testimony  of  Martha  Aim  DeCayette.) 

The  Court:    Why  don't  you  just  read  it? 

Mr.  Langa:    Shall  I? 

The  Court:    Yes. 

Mr.  Langa :  I  have  been  trying  to  refrain  simply 
to  save  time. 

The  Court:  I  thought  if  it  was  somewhat  dif- 
ferent from  the  other  one  it  might  be  interesting. 

Mr.  Langa:  This  sales  pitch  reads  as  follows: 
This  is  reading  from  Plaintiff's  exhibit  number  5. 
At  the  top  as  on  the  other  one  it  starts  out,  "Do 
not  take  orders  from  children.  For  call  backs  give 
this  telephone  number,  68079.  It  reads  as  follows: 

"Hello,  is  this  number"  blank? 

"This  is  Honolulu  Customers  Checkbook  calling 
and  I  have  some  wonderful  news  for  you.  If  you 
can  answer  the  following  question  correctly,  you 
will  have  the  opportunity  to  receive  a  Customers 
Checkbook  worth  over  $50  in  useful  car  services, 
entertainment  tickets  and  free  gifts. 

"Are  you  ready  for  the  question? 

"1.  What  is  the  second  largest  district  on  the 
Island  of  Oahu? 

"Answer.  Wahiawa  or  Kailua. 

"I'm  Sony,  the  answer  is  the  City  of  Wahiawa 
or  Kailua,  but  since  you  have  tried  so  hard  we  will 
give  you  another  question.  [53] 

"2.  In  which  hand  does  the  Statue  of  Liberty 
hold  the  torch  ? 

"Answer.   Right. 

"Well,  congratulations.  Now  you  will  receive  the 
following : 
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"One  free  pizza  from  Larry  Vincentes. 

"Two  free  dance  lessons  from  Arthur  Murrays. 

"Free  boat  ride. 

"One  year's  subscription  to  Sports  Extra  Maga- 
zine. 

"Free  ticket  to  wrestling  matches. 

"Free  T.V.  service  call. 

"Free  5x7  silvertone  photograph  of  your  child. 

"And  for  your  car  you  will  receive: 

"Two  free  grease  jobs. 

"Free  car  wash. 

"Free  flat  tire  repair. 

"Free  battery  charge. 

"Free  brake  adjustment. 

"Free  tire  rotation. 

"Free  wheel  bearing  packed. 

"Free  radiator  flush. 

"Your  points  cleaned  and  set  and  many  other  val- 
uable services. 

"Now,  these  are  only  a  few  of  the  many  wonder- 
ful values  offered  by  20  of  your  local  business  men 
who  have  gone  [54]  to  a  great  expense  in  order  to 
acquaint  you  with  their  places  of  business.  The  only 
cost  to  you  is  $4.75  for  printing  and  handling  cost 
of  your  Customers  Checkbook.  In  all,  you  do  re- 
ceive over  $50  in  useful  values.  These  books  are 
limited  to  one  per  family,  and  they  will  be  deliv- 
ered by  your  mailman  C.O.D.  Do  I  have  the  right 
address,  Mrs."  and  a  blank. 

"Now,  your  Checkbook  will  be  delivered  to  you 
next  week.     You  understand  when  your  mailman 
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brings  your  Customers  Checkbook  you  pay  him  only 
$4.75.  The  business  men  want  and  respect  your  pa- 
tronage and  we  wish  you  a  good  time,  so  take  ad- 
vantage of  these  wonderful  offers  in  the  Honolulu 
Customers  Checkbook. 

"Thank  you  and  goodbye." 

And  then  below  the  sales  pitch  it  says — this  was 
an  addition  which  was  not  on  the  other  one — "Men- 
tion only  the  offers  above.  The  above  services  are 
offered  for  $4.75."  Your  Honor,  this  is  a  portion 
of  this  bottom  which  is  missing.  I  take  it  from  this 
it  is,  "Do  not  tell  the  people  they  win  the  services." 

Would  you  care  to  put  that  in  instead  of  this? 

The  Court :    Is  that  a  better  copy  ? 

Mr.  Langa:  I  will  stipulate  to  offer  that  in 
evidence. 

Mr.  Greenstein:    Yes.  That  may  go  in. 

Mr.  Langa :    That  is  a  better  copy.  [55] 

The  Court:  That  one  may  be  substituted  for 
the  other  as  exhibit  number  5. 

Mr.  Langa:  Your  Honor,  they  are  not  exactty 
alike  in  that  there  are  some  other  comments  in 
pencil  aside  from  the  typewritten  words.  I  would 
suggest  that  both  go  in. 

The  Court:  Very  well.  Make  them  5-1  and  5-2, 
or  5- A  and  5-B,  rather. 

Q.  (By  Mr.  Langa) :  Did  anyone  Mrs.  De- 
Cayette, give  you  any  instructions  on  how  to  pro- 
ceed in  your  job? 

A.  Well,  I  was  a  night  telephone  operator,  and 
when  I  first  went  in  there  to  apply  for  the  job,  I 
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had  the  shift  that  worked  from  3:00  to  9:00,  and 
there  was  a  girl  there,  I  believe  she  was  the  secre- 
tary, Virginia,  that  gave  me  some  sort  of  instruc- 
tions as  to  what  to  do.  But  mostly  they  based  it  on 
the  speech — I  mean  the  sales  pitch.  That  is  what 
I  was  to  say  over  the  phone,  and  that  was  about  all. 

Q.  And  while  you  were  working  at  your  job 
did  you  ever  see  Lemon  or  de  Bruin  in  the 

A.  Oh,  on  several  occasions,  but  they  were  al- 
ways in  another  room.  I  mean  we  were  in  the  room, 
the  telephone  operators  were  in  a  room  alone  by 
ourselves. 

Q.  About  how  many  telephones  were  in  the 
room  ? 

A.     I  would  say  about  10,  I  believe. 

Mr.  Langa:    I  have  no  further  questions.  [56] 

Cross  Examination 

Q.  (By  Mr.  Greenstein)  :  Approximately  when 
was  it  that  you  were  first  employed  by  Lemon  and 
de  Bruin,  please? 

A.  I  believe  it  was  either  the  ending  of  May 
or  beginning  of  June.  I  am  not  quite  too  sure. 

Q.  And  I  take  it  you  were  one  of  the  girls  that 
were  engaged  in  soliciting  orders  on  the  telephone? 

A.     That  is  right. 

Q.  Now,  before  you  commenced  your  actual 
work  of  using  the  telephone,  weren't  you  given  gen- 
eral instructions  that  you  were  to  follow  the  sales 
pitch  as  was  printed  before  you? 

A.     Well,  like  I  said,  I  mean  when  I  first  started 


United  States  of  America  73 

(Testimony  of  Mart.ha  Ann  DeCayette.) 
there,  there  was  another  telephone  operator  sitting 
])esicle  me,  Vema  May  Chung,  and  Virginia,  she 
was  the  secretary  at  that  time  on  the  night  shift,  I 
guess,  just  said  to  say  what  the  paper  was  be- 
fore me. 

Q.  Yes.  In  other  words,  you  had  a  typewritten 
sales  pitch  in  front  of  you,  such  as  is  in  evidence; 
right?  A.     That  is  right. 

Q.  And  you  were  told  to  read  from  this  type- 
written piece  of  paper,  is  that  correct? 

A.     Yes. 

Q.  And  weren't  you  specifically  instructed  by 
somebody,  whoever  it  might  be,  that  under  no  cir- 
cumstances were  you  to  tell  any  of  the  prospective 
purchasers  that  they  were  winning  anything?  [57] 

A.  Yes.  I  mean  I  was  told  by  Virginia  that  they 
didn't  win  it. 

Q.  They  would  just  be  entitled  to  receive  some- 
thing? A.     That  is  right. 

Q.  Now,  in  connection  with  the  various  sales 
pitches  that  you  made  on  the  telephone — and  I  as- 
sume you  made  some?  A.     Yes. 

Q.  Did  you  ever  fail  to  tell  a  prospective  cus- 
tomer that  what  they  were  getting  they  would  be 
charged  a  specific  amount  of  money  for;  did  you 
always  tell  the  customer  it  would  cost  them  $4.95, 
whatever  the  price  was? 

A.     For  the  Customers  Checkbook,  yes. 

Q.  Did  you  always  inform  the  customer  that  the 
Customers  Checkbook  would  be  delivered  to  them 
C.O.D.  and  they  would  have  to  pay  a  C.O.D.  charge? 
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A.    By  the  mailman. 

Q.  Yes.  They  had  to  pay  the  mailman.  There 
is  no  question  about  that  in  your  mind*? 

A.    No. 

Q.  Is  it  fair  to  say  that  as  well  as  you  remember 
you  followed  the  language  of  the  sales  pitch  which 
was  before  you  in  front  of  the  telephone,  is  that 
right?  A.    Yes. 

Q.  How  long  did  you  work  for  Lemon  and  de 
Bi-uin?  [58] 

A.  I  think  it  was  a  week  and  two  days,  I  am 
not  sure. 

Q.  I  see.  And  how  were  you  girls  to  be  paid; 
how  were  you  to  be  paid  ? 

A.     Every  two  weeks. 

Q.     I  beg  your  pardon? 

A.     Every  two  weeks. 

Q.     On  a  salary  or  commission  basis'? 

A.     Commission  basis. 

Mr.  Greenstein :    No  further  questions. 

Mr.  Langa:    I  have  no  further  questions. 

The  Court :    You  may  step  down.  Thank  you. 

Mr.  Langa:    Mrs.  Chung. 

VERNA  MAY  CHUNG 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Would  you  please  tell  us 
your  name  and  address,  please? 
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A.  My  name  is  Mrs.  Vema  May  Chmig,  1819 
Houghtailing  Road. 

Q.     Have  you  ever  met  Lemon  or  de  Bruin? 

A.     Yes,  I  have. 

Mr.  Greenstein:  We  will  stipulate  she  was  an 
employee  of  theirs.  [59] 

The  Court:    Very  well. 

Q.  (By  Mr.  Langa)  :  Do  you  recall  the  circum- 
stances under  which  you  became  an  employee  of 
the  Defendants? 

A.  Well,  I  answered  an  ad  that  was  in  the 
paper.  The  ad  stated  that  they  wanted  telephone 
survey  girls,  and  if  you  qualified  you  would — there 
was  a  salary  of  $1.00  an  hour — says  a  $1.00  an 
hour  if  you  qualified,  and  says  to  apply  at  Mer- 
chandise Mart  Building  in  Room  203,  I  believe,  to 
see  Mr.  Lemon. 

Q.     Did  you  see  Mr.  Lemon  there? 

A.  Yes.  The  first  day  that  I  went  up  to  the 
Merchandise  Mart  Building  I  saw  Mr.  Lemon,  but 
I  didn't  talk  to  him  directly.  I  spoke  to,  I  believe 
it  was  Judy  or  some  other — there  was  another  girl 
there — Judy  was  the  first  secretary,  I  think,  and 
then  later  on  Virginia. 

Q.     What  happened  then? 

A.  Well,  I  walked  into  the  room  and  out  in  the 
hallway  stood  the  other  girls.  They  were  also  an- 
swering the  ad  in  the  paper.  So  I  walked  in  and 
I  spoke  to  Judy  and  I  told  her  I  was  answering 
the  ad  and  I  was  looking  for  Mr.  Lemon.  So  she 
gave  me  a  pencil  and  piece  of  paper  and  she  said 


76        Jack  A.  Lemon  <&  Martin  de  Bruin  vs. 

(Testimony  of  Verna  May  Chung.) 
to  jot  our  name  down  on  a  piece  of  paper  before 
us.  So  before  I  left  I  asked  her  when  we  would 
be  called,  and  she  asked  me  if  I  had  any  expe- 
rience with  the  telephone.  I  told  her  a  little.  So 
she  gave  me — she  just  told  me — ^she  took  me  [60] 
to  another  room  and  she  gave  me  a  torn  telephone 
page  and  sales  pitch  and  sales  pitch  and  just  went 
over  the  sales  pitch  with  me  roughly  and  made  me 
sit  in  a  room  for  the  first  day. 

Q.  I  show  you  Plaintiff's  exhibits  number  1, 
5-A,  and  5-B.  Is  that  the  telephone  pitch  you  used? 

A.     Yes,  it  is. 

Q.  During  the  period  that  you  were  working 
for  the  Defendants  on  the  telephone  there  did  you 
use  both  forms  of  that  sales  pitch,  both  the  yellow 
paper  form  and  the  white,  the  yellow  being  ex- 
hibit 1?  A.     I  used  the  white  one. 

Q.     Do  you  remember  the  yellow  one  at  all? 

A.  No.  But  the  pitch  seems  to  be  the  same.  But 
I  haven't  used — I  didn't  use  the  other  one. 

Q.  I  am  not  referring  now  to  the  certain  piece 
of  paper,  but  the  words  it  has? 

A.     No,  I  didn't  use  the  yellow  one. 

Q.  Now,  subsequent  to  the  time  you  started 
working  did  you  receive  any  further  instructions 
as  to  how  to  perform  your  job? 

A.     No,  just  follow  the  sales  pitch. 

Q.  And  did  you  receive  any  instructions  on  how 
to  handle  complaints? 

A.  Well,  at  first  Mr.  Lemon  and — we  would  go 
in  and  call  Mr.  Lemon,  or  Virginia  would  come  in 


United  States  of  America  77 

(Testimony  of  Verna  May  Chung.) 
and  handle  the  complaint.  [61]  And  then  later  on 
we  were  instmcted  to  leave  the  phones  off  the  hook 
after  we  got  through  calling  each  customer  that 
day.  Then  later  on  we  were  instructed,  when  the 
complaints  were  coming  in  by  a  whole  flock,  we 
were  instructed  to  say  that — talking  a  pidgin  lan- 
guage and  just  say,  "I  am  just  the  janitress  and 
I  don't  understand." 

Mr.  Langa:     I  have  no  further  questions. 

Cross  Examination 

Q.  (P)y  Mr.  Greenstein)  :  Was  this  after  the 
newspapers  had  given  a  lot  of  publicity  to  this 
business?  A.     No,  that  was  before. 

Q.     Are  you  sure? 

A.  That  was  aroimd  the  third — started  the  third 
week  I  worked  there,  the  third  and  fourth  week. 

Q.     The  third  week? 

A.     The  third  or  fourth  week. 

Q.     Or  was  it  the  fourth  week  ? 

A.     About  the  fourth  week. 

Q.  It  was  the  fourth  week,  wasn't  it?  And  wasn't 
it  after  the  third  week  that  various  people  tried  to 
put  Ihem  out  of  business? 

A.     Would  you  mind  repeating  what  you  said? 

Q.  You  say  these  complaints  started  to  come 
in  pretty  heavy  after  the  fourth  week,  is  that 
correct?  [62] 

A.     Yes. 

Q.     Wasn't  it  after  the  third  week  that  they  were 
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in  business  that  people  were  trying  to  put  them  out 

of  business? 

A.  Well,  that  I  can't  say,  but  there  were  a  few 
complaints  coming  in. 

Q.     But  your  job  was  as  a  telephone  girl? 

A.     Yes. 

Q.  Right.  And  I  take  it  you  followed  your  in- 
structions ?  A.     Yes. 

Q.  You  followed  your  instiiictions  by  informing 
everybody  there  woiild  be  a  charge  for  the  Custo- 
mers Checkbook;  right?  A.     Right. 

Q.  And  that  they  would  have  to  pay  for  it 
through  the  process  of  the  use  of  the  mails  and 
C.O.D.;  right?  A.     Right. 

Mr.  Greenstein:    No  further  questions. 

Mr.  Langa:    No  questions. 

The  Court:    You  may  step  down.    Thank  you. 

Mr.  Langa:    Miss  Houston. 

PATRICIA  HOUSTON 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows:  [63] 

Direct  Examination 

Q.  (By  Mr.  Langa)  :  Would  you  please  state 
your  name  and  address? 

A.  Patricia  Houston,  244  Robinson  Avenue, 
Pearl  City,  Oahu. 

Q.     And  yoTir  occupation? 

A.     I  am  in  school. 

Q.     Now,  Miss  Houston,  have  you  ever  had  occa- 
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sion  to  work  for  the  Defendants  in  this  case  as  an 

emi^loyee?  A.     Yes,  I  have. 

Q.     Mr.  Lemon  and  Mr.  de  Bruin? 

A.     Yes. 

Q.     Are  they  in  the  room? 

A.  Yes.  Mr.  Lemon  is  on  my  extreme  left  and 
Mi\  de  Bruin  is  sitting  right  next  to  them. 

The  Court:  The  record  will  show  the  witness 
has  identified  the  Defendants. 

Q.  (By  Mr.  Langa)  :  What  was  the  nature  of 
your  employment? 

A.  Well,  I  worked  on  the  telephone.  I  called  up 
the  people  that  we  sold  the  checkbooks  to. 

Q.  I  see.  And  did  you  use  a  typewritten  script 
in  selling  the  checkbooks?  A.     Yes,  I  did. 

'Q.  Showing  you  Plaintiff's  exhibits  1,  5-A  and 
5-B,  is  that  the  script  that  you  used,  or  is  that  a 
copy  of  a  [64]  script  that  you  used? 

A.  The  white  one.  I  mean  I  didn't  use  the 
yellow  one. 

Q.  Were  you  given  any  instructions  on  the  use 
of  that  script  and  generally  performing  your  job? 

A.  Well,  when  I  started  working  there,  they 
gave  me  the  piece  of  paper,  that  white  one,  and 
some  other  little  pieces  of  paper  that  you  write 
down  the  name  and  address  on,  and  a  pencil,  and 
they  sat  me  down  and  they  just  told  me  that  I  should 
read  what  was  on  the  paper,  just  how  it  was  written 
on  the  paper.    And  then  I  don't  think  anything  else 
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from  them,  but  I  heard  the  other  girls,  they  would 
tell  me,  like,  "Don't  tell  them  that  you  are  selling 
anything  and  that  they  won  anything."  And  they 
were  the  ones  that  told  me  that  I  would  get  $.50  for 
each  one  I  sold. 

Q.  Do  you  recall  Mr.  Lemon  giving  you  any  ad- 
vice on  this  question  of  performing  your  job  or 
what  to  tell  the  customers'? 

A.     Just  read  the  paper. 

Q.     I  didn't  hear  the  answer. 

A.     Just  to  read  the  paper. 

Q.  Did  you  receive  any  instructions  on  what  to 
do  about  complaints'? 

Mr.  Greenstein:  I  am  going  to  object  to  that  as 
being  immaterial,  if  your  Honor  please,  doesn't  tend 
to  prove  [65]  or  disprove  any  of  the  issues  of  the 
indictment. 

The  Court:  I  think  that  is  right,  Mr.  Langa. 
The  other  testimony  went  in  without  objection. 

Mr.  Langa:  Your  Honor,  it  is  only  offered  as 
tending  to  show  the  state  of  mind  of  the  Defend- 
ants. I  don't  offer  it  as  a  central  portion  of  the 
testimony,  and  I  withdraw  the  question,  if  it  will 
make  the  Defendants  happier. 

The  Court:    Very  well. 

Mr.  Langa:    I  have  no  further  questions. 

Mr.  Greenstein:    No  questions. 

The  Court:    You  may  step  down,  Miss  Houston. 

Mr.  Langa:    Miss  Miller. 
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SYLVIA  ANN  MILLER 
called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa) :  State  your  name  and 
occupation,  please? 

A.  Sylvia  Ann  Miller,  3110  Huelani  Drive,  and 
I  am  a  student. 

Q.  Have  you  ever  been  employed  by  Mr.  Lemon 
or  Mr.  de  Bruin?  A.     Yes. 

Q.     State  the  nature  of  your  employment? 

A.     I  more  or  less  was  a  telephone  operator.  [66] 

Q.  Will  you  tell  us  specifically  the  circumstances 
of  your  hiring  on  and  what  you  were  doing  as  a 
telephone  operator? 

A.  Well,  I  presume  you  mean  the  day  I  got  the 
job.  Well,  I  walked  in  on  a  conversation,  really, 
and  I  just  stood  there  for  a  few  minutes  until  they 
got  through  talking.     And  then  Virginia 

Q.  Pardon  me  for  interruptmg  you,  but  who  is 
this? 

A.  Well,  I  don't  know.  I  am  not  sure  which 
man  it  was,  but  it  was  either  Mr.  Lemon  or  Mr.  de 
Bruin  who  was  talking. 

Q.  Was  it  either  of  the  gentlemen  sitting  at  this 
table  to  my  right?  A.     Yes. 

Q.     It  was  one  of  them?  A.     Yes. 

Q.     But  you  don't  know  which  it  was? 

A.     No,  I  am  not  sure  which  one. 

Q.     Please  go  on. 

A.     And   then  Virginia   took  me   into   the  next 
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room  and  she  sat  me  down  and  told  me  to  read  what- 
ever was  on  the  paper  over  the  telephone.  And  she 
also  mentioned  that  even  if  they  gave  a  different 
answer  from  the  one  that  was  on  the  paper  to  just 
say,  oh,  it  was  right,  anj^vvay.  And  that  was  more 
or  less  what  she  said,  in  those  words.  And  then  I 
sat  down  and  started  to  phone.  [67] 

Q.     This  was  about  how  long  ago? 

A.  This  was  approximately  on  June  9th  or  10th, 
I  tliink. 

Q.  And  did  you  use  a  typewritten  script  on  the 
telephone  ?  A.     Yes. 

Q.  Would  you  look  at  those  exhibits  1,  5-A  and 
5-B,  which  are  by  the  witness  stand  there? 

A.  I  recognize  both  of  the  white  ones  but  not 
the  yellow  one. 

Mr.  Langa:    I  have  no  further  questions. 

Mr.  Greenstein:    No  questions. 

The  Court:    You  are  excused.  Miss  Miller. 

The  Witness:     Thank  you. 

Mr.  Langa :    May  I  have  a  moment,  your  Honor  ? 

The  Court:    Yes. 

Mr.  Langa:  Your  Honor,  I  think  if  I  call  any 
more  of  the  telephone  girls  now  it  will  be  repeti- 
tious. I  have  four  other  witnesses  who  were  sub- 
poenaed for  tomorrow  morning.  I  was  very  sur- 
prised by  the  speed  with  which  this  afternoon's 
session  has  gone. 

The  Court:  Mr.  Greenstein  might  stipulate  that 
if  more  telephone  operators  were  called  they  would 
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testify  in  a  manner  similar  to  the  last  two.  Is  that 
tme  ? 

Mr.  Greenstein:  Well,  I  was  thinking  that  per- 
haps my  colleague  here  was  asking  that  this  matter 
stand  over  to  [68]  tomorrow  morning,  and  I  was 
ready  to  join  with  him.  We  have  both  gone  faster 
than  anticipated  from  the  standpoint  of  availability 
of  the  witnesses. 

Mr.  Langa:  I  have  only  four  more  witnesses,  all 
of  whom  I  don't  think  I  could  get  until  tomorrow 
morning.  I  haven't  heard  from  one  yet  as  to  whether 
he  has  a  ride.  But  if  it  is  acceptable  to  the  Court 
and  to  Mr.  Greenstein,  why,  all  of  them  are  sub- 
poenaed for  tomorrow  morning. 

The  Court:    At  what  time? 

Mr.  Langa:  10:00  o'clock.  Oh,  I  have  one  wit- 
ness I  can  put  on  out  of  order  now,  your  Honor, 
the  United  States  Marshal.  I  would  be  glad  to  do 
that. 

The  Court:  Very  well.  You  mean  Mr.  Clark 
or  one  of  his  deputies? 

Mr.  Langa:  Mr.  Clark.  I  have  just  been  in- 
formed that  the  witness  I  had  sent  out  for  if  the 
Court  please,  will  not  be  able  to  be  here.  They 
haven't  found  him  yet.  So  aside  from  Mr.  Clark, 
why,  I  would  like  to  continue  with  the  rest  of  my 
witnesses  tomorrow  instead  of  today. 

The  Court:  How  long  do  you  anticipate  their 
testimony  will  take  ? 

Mr.  Langa:  Well,  if  it  goes  like  this  afternoon, 
I  think  all  four  of  them  in  an  hour. 
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The  Court:  Are  they  persons  named  in  the  in- 
dictment? [69] 

Mr.  Langa:  Yes,  your  Honor.  I  expect  them 
to  testify  to  the  telephone  calls  and  the  mail  which 
they  received. 

THOMAS  R.  CLARK 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Would  you  state  your 
name  and  occupation  for  the  record,  please? 

A.  Thomas  R.  Clark,  United  States  Marshal, 
District  and  Territory  of  Hawaii. 

Q.  Now,  Mr.  Clark,  may  I  call  your  attention 
to  June  the  27th  or  thereabouts  of  this  year,  did 
you  have  occasion  to  execute  a  search  warrant  and 
seize  some  property  from  the  Postmaster  at  Hono- 
lulu? A.     I  did. 

Q.  And  would  you  tell  us  the  nature  of  that 
property  ? 

A.  Upon  receipt  of  the  search  warrant  I  con- 
tacted Mr.  Lino,  Albert  P.  Lino,  the  Postmaster  of 
this  City  in  this  building,  and  apprised  him  of  Vv^hat 
I  had.  And  he  assured  me  that  he  would  have  all 
the  letters  together.  And  on  the  14th  of  July  I 
made  seizure  of  1,874  C.O.D.  letters  which  are  now 
contained  in  those  six  pouches.  And  I  have  had 
those  six  pouches  in  my  custody  smce  that  date. 

Q.  These  C.O.D.  letters  which  you  seized  were 
letters  bearing  the  return  address,  Honolulu  Custo- 
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mers  Checkbook,  204  Merchandise  Mart,   and  ad- 
dressed to  various  people  in  Honolulu? 

A.    Yes. 

Mr.  Greenstein:  I  tliink  that  is  a  little  bit  lead- 
ing, your  Honor. 

The  Court:     Yes,  it  is  leading. 

Q.  (By  Mr.  Langa) :  Well,  did  the  search  war- 
rant carry  a  description  of  the  property  which  you 
seized?  A.     It  did. 

Q.     How  was  that  described? 

A.     Well,  I  can't  repeat  it  verbatim  now. 

Q.  Just  generally  speaking,  if  you  will,  just 
tell  us  enough  so  that  we  know  approximately  what 
it  was  that  you  were  seizing? 

Mr.  Grreenstein:  May  I  interpose  an  objection 
to  this  unless  the  U.  S.  Attorney  represents  that 
these  pieces  relate  to  specific  comits  of  the  indict- 
ment; othei^se,  I  see  no  materiality,  except  one, 
to  inflame  and  prejudice  the  jury. 

The  Court:    What  do  you  have  to  say  on  that? 

Mr.  Langa:  Your  Honor,  the  indictment  charges 
a  scheme  to  defraud. 

The  Court:  Is  that  for  the  pui'pose  of  showing 
state  of  mind?  [71] 

Mr.  Langa:    The  overall  plan  or  scheme. 

The  Court:  It  will  be  received  for  that  limited 
purpose,  and  the  objection  is  overruled.  Now,  do 
you  recall  the  question,  Mr.  Clark? 

The  Witness:  No,  I  don't.  Please  repeat  the 
question. 

The  Court:    Describe  as  best  you  can  what  you 
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were  sux)posed  to  seize  under  the  search  warrant? 

The  Witness:  I  was  supposed  to  seize  C.O.D. 
letters  addressed  to  the  various  addressees  which 
came  from  the  Honolulu  Customers  Checkbook,  204 
Merchandise  Mart,  Honolulu,  Territory  of  Hawaii. 

Q.  (By  Mr.  Langa)  :  Do  you  know  offhand  how 
many  bags  there  are  in  the  property  you  have  re- 
ferred to,  the  pouches  you  have  referred  to? 

A.     Six. 

Q.     Six  of  them  all  together?  A.    Yes. 

Mr.  Langa :  Your  Honor,  I  offer  these  six  pouches 
of  mail  for  the  limited  purpose  previously  men- 
tioned. 

Mr.  Greenstein:  Well,  I  object,  your  Honor.  I 
can't  see  any  purpose  that  w^ould  be  subserved  by 
bringing  in  these  six  pouches  into  evidence.  I 
think  the  oral  testimony  is  sufficient.  It  is  my  opin- 
ion they  are  being  used  only  for  the  purpose  of  being 
prejudicial  and  inflammatory.  [72] 

The  Court:  Do  you  have  any  further  examina- 
tion of  this  mtness,  Mr.  Langa? 

Mr.  Langa:  I  have  no  further  questions  for 
this  witness. 

The  Court:  I  will  reserve  ruling  on  that  offer. 
Do  you  have  any  cross  examination,  Mr.  Greenstein  ? 

Mr.  Greenstein:    Yes,  just  one  or  two  questions. 

Cross  Examination 

Q.  (By  Mr.  Greenstein)  :  These  letters  all  came 
from  the  Registry  Department  of  the  United  States 
Postoffice  or  part  of  the  C.O.D.  Department? 


United  States  of  America  87 

(Testimony  of  Thomas  R.  Clark. J 

A.  I  couldn't  say  they  came  from  the  Registry 
Department,  but  they  came  from  the  Postmaster's 
office. 

Q.     Came  from  the  Postmaster's  office? 

A.     That  is  right. 

Q.  Did  they  all  bear  recordation  from  the  C.O.D. 
Department?  A.     Yes. 

Q.  Did  they  all  show  that  the  cost  by  the  govern- 
ment for  C.O.D.  was  paid? 

A.     On  the  face  of  each  individual,  yes. 

Q.     Do  you  know  how  much  that  cost  is  ? 

A.  Well,  there  were  different  figures.  They  ran 
from  $2.95.  [73] 

Q.  No,  I  mean  the  Postoffice  charge.  I  don't 
mean  the  amount  to  be  collected? 

A.     I  don't  follow  you. 

Mr.  Greenstein :  Withdraw  it.  I  have  no  further 
questions. 

Mr.  Langa:     No  further  questions. 

The  Court:    You  are  excused,  Mr.  Clark. 

Mr.  Langa:  Your  Honor,  may  we  have  a  recess 
imtil  tomorrow  morning  at  10:00? 

The  Court:  I  would  like  to  keep  going  on,  but 
if  you  have  no  witnesses,  there  is  very  little  we  can 
do. 

Mr.  Langa :  Your  Honor,  I  made  a  mistake  in 
dating  my  subpoenaes.  I  didn't  realize  it  would  go 
this  fast.  These  four  people  all  have  jobs  and  are 
difficult  to  call  on  such  short  notice. 
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The  Court:  Well,  ladies  and  gentlemen  of  the 
jury,  you  are  going  to  get  a  bonus.  Perhaps  you 
can  go  out  and  do  a  little  early  shopping.  You  are 
instructed  not  to  discuss  this  case  with  anyone,  al- 
low no  one  to  discuss  it  with  you,  avoid  reading 
or  hearing  anything  about  it,  and  form  no  opinions 
about  it.  You  are  excused  until  10 :00  o'clock  tomor- 
row morning. 

Mr.  Greenstein:  Your  Honor,  before  the  jury  is 
excused,  for  the  purpose  of  the  record  may  I  move 
that  the  postal  cart  with  these  six  pouches  be  re- 
moved from  the  Courtroom  [74]  and  not  be  per- 
mitted to  make  entry  back  to  the  Courtroom  unless 
they  are  admitted  in  evidence. 

The  Court:  I  am  going  to  discuss  that  with 
counsel  after  the  jury  leaves.    You  are  excused. 

(The  jury  leaves  the  Courtroom.) 

The  Court:  That  is  a  nice  question,  Mr.  Langa, 
on  your  offer  of  1,874  letters  of  this  type. 

Mr.  Langa:  I  am  not  sure  I  know  what  the 
question  is. 

The  Court:  Well,  whether  it  is  admissible  even 
for  the  limited  purpose  that  you  offer  it. 

Mr.  Langa:  I  think,  really,  the  question  is  that 
although  it  is  certainly  admissible  for  that  purpose 
there  may  be  other  purposes,  also.  But  the  indict- 
ment, among  other  things,  charges  that  the  Defend- 
ants conceived  a  scheme,  device,  a  scheme  and  arti- 
fice to  defraud  that  involved  carrying  on  a  business 
of  soliciting  orders  for  checkbooks  by  the  use  of 
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the  telephone  and  soliciting  orders  from  persons  to 
be  defrauded  and  making  delivery  of  the  Honolulu 
Customers  Checkbook  by  means  of  the  use  of  the 
United  States  Postal  Service.  Now,  the  overall 
nature  of  the  scheme  is  larger  than  four  pieces  of 
mail  that  have  been  put  into  the  postoffice — actually 
five  pieces  of  mail  were  charged.  Simply  because, 
as  a  technical  requirement  of  the  statute,  speci- 
fically identified  pieces  of  mail  have  been  put  in; 
however,  this  [75]  indictment  could  involve  1,874 
coimts  in  addition  to  those  which  are  listed  in  the 
indictment.  Certainly,  the  Defendants  are  not  prej- 
udiced in  any  way  by  our  having  failed  to  put  so 
many  coimts  into  the  indictment.  And  the  only 
difference  between  the  present  case  and  that  case 
is  that  the  indictment  is  fewer  pages  and  lesser 
possible  maximum  penalty  could  be  imposed  on  the 
event  of  conviction.  In  essence,  then,  the  Defendant 
is  really  only  complaining  that  we  didn't  put  1,879 
counts  in  the  indictment,  whereas  I  am  sure  if  we 
had  done  so  he  would  have  complained  bitterly 
about  the  size  of  the  indictment.  There  is  no  ques- 
tion that  if  the  indictment  had  been  that  big,  each 
of  these  letters  could  have  been  admissible  sepa- 
rately and  w^ould  have  to  be  offered  separately. 

The  Court:  What  do  you  have  to  say  to  that,  Mr. 
Greenstein? 

Mr.  Greenstein:  I  have,  first,  this  to  say,  your 
Honor,  that  when  the  government  saw  fit  to  draft 
or  cause  an  indictment  to  be  vised,  it  had  at  its 
command  the  opportunity  to  make  as  many  coimts 
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as  it  saw  fit.  It  saw  fit  to  make,  I  think,  five  counts. 
In  our  opinion  there  can  be  only  one  reason  for 
permitting  this  in  evidence,  or  for  the  Prosecutor 
to  have  brought  it  in  this  way,  and  that  is  to  impress 
the  jury,  and  we  submit  improperly,  with  the  size 
and  ponderosity  of  those  pouches,  to  make  out  of 
what  might  be  nothing,  something.  The  point  is  this, 
your  Honor:  These  are  all  C.O.D.  [76]  packages. 
If  all  coimsel  was  trying  to  do  was  bring  out  the 
fact  that  there  were  so  many  pieces,  he  had  merely 
to  subpoena  the  C.O.D.  Department,  because  for 
each  C.O.D.  envelope  there  is  an  entry.  He  could 
have  come  in  here  with  just  a  piece  of  paper  or  a 
summarization  and  said  that  "Our  records  show 
there  were  1,874,"  to  which  we  would  have  no  ob- 
jection. We  maintain  that  bringing  in  six  oversize 
pouches  in  this  manner,  which  really  adds  nothing, 
is  merely  to  inflame  and  prejudice  the  jury  by  the 
format  and  style  of  this  attempted  e^T.dence. 

The  Court:  I  will  reserve  ruling  on  the  offer 
and  rule  on  it  first  thing  in  the  morning. 

Mr.  Clreenstein:  May  we  respectfully  request 
that  these  items  be  in  the  custody  of  the  Clerk  in 
the  Clerk's  office  and  not  be  brought  physically  into 
the  Courtroom  unless  they  are  admitted? 

The  Court:  If  they  are  brought  into  the  Court- 
room, I  hope  that  the  wheels  will  be  oiled.  The 
case  will  be  continued  until  10:00  o'clock  tomorrow 
morning.     The  Court  will  adjourn  imtil  that  time. 

(An   adjournment   was   here   taken   for   the 
day.)  [77] 
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Honolulu,  T.  H. 
December  2,  1958  at  10:00  A.M. 

(Case  called.) 

The  Court:    Are  you  ready,  gentlemen? 

Mr.  Langa :    Ready  for  the  Plaintiff,  your  Honor. 

Mr.  Greenstein:  Mr.  de  Bruin  was  parking  his 
car.  I  indicated  to  the  Clerk  he  might  be  a  minute 
or  two  late. 

The  Court:  The  record  will  show  the  jury  is 
present  and  the  Defendant  Lemon. 

Mr.  Greenstein:    Yes. 

The  Court:  What  time  did  he  staH  parking  his 
car,  do  you  know? 

Mr.  Greenstein:  No,  I  don't  your  Honor.  He 
was  in  my  office  earlier.  He  was  supposed  to  be 
here  before  10:00. 

May  the  record  now  show  that  Mr.  de  Bruin  is 
in  the  Courtroom? 

The  Court:  Yes,  the  record  will  show  that  it  is 
two  minutes  after  10:00.  The  Court  convened  at 
10:00  o'clock,  and  in  accordance  with  the  custom 
that  has  been  established  in  this  Courtroom  for  some 
time  it  will  cost  your  client  $1.00  for  each  minute 
he  was  late.  That  will  be  taken  care  of  later  on. 
That  goes  for  attorneys  and  jurors.  In  case  you 
think  I  am  showing  partiality  here,  I  am  not. 

At  the  close  of  the  session  yesterday  the  Court 
[78]  took  under  advisement  the  offer  in  evidence 
of  six  pouches  containing  1,874  letters  which  were 
seized  by  the  United  States  Marshal.  The  objection 
is  overruled  and  the  pouches  with  the  contents — I 
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assume  they  are  as  designated  by  the  Marshal — will 
be  received  in  evidence  as  Exhibit  next  in  order — 5, 
Mr.  Clerk? 

The  Clerk:     Exhibit  6,  your  Honor. 

The  Court:  Exhibit  No.  6.  And  I  will  instruct 
the  jury  at  this  time  on  the  reason  for  admitting 
them,  or  the  purpose  for  vv^hich  they  are  admitted. 
These  envelopes  in  the  pouches  are  received  in 
evidence  because  they  are  so  blended  or  connected 
with  the  offenses  on  trial,  and  they  incidentally 
involve  the  e^ddence  which  has  been  received,  they 
also  explain  the  circumstances,  and  in  the  Court's 
judgment  tend  logically  to  prove  elements  of  the 
crime  charged.  I  find  that  it  is  so  related  to  or 
connected  to  the  crimes  charged  as  to  establish  a 
common  scheme  or  purpose  so  associated  that  proof 
of  one  tends  to  prove  the  other;  that  they  are  con- 
nected with  a  single  purpose  and  in  pursuance  of  a 
single  object.  They  are  also  received  for  the  pur- 
pose of  establishing  identity,  guilty  knowledge,  in- 
tent and  motive.  You  may  call  your  next  witness, 
Mr.  Langa. 

Mr.  Langa:    Mr.  Nozawa. 

NANCY  NOZAWA 
called  as  a  witness  on  behalf  [79]  of  the  Plaintiff, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Mrs.  Nozawa,  would  you 
please  tell  us  for  the  record  your  name  and  occupa- 
tion? 
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A.  My  name  is  Nancy  Nozawa  and  I  am  a  su- 
pervisor, fiscal  accounting  clerk  at  the  Naval  Sup- 
ply. 

Q,  Now,  calling  your  attention  to  the  period  of 
tlie  latter  part  of  May,  early  part  of  Jime  of  this 
year,  did  you  receive  a  telephone  call  from  the  Hon- 
olulu Customers  Checkbook?  A.     Yes,  I  did. 

Q.  Do  you  know  about  when?  Can  you  pin  it 
down  to  a  closer  time  than  I  have? 

A.  I  received  a  call  at  about  9:30  on  Saturday, 
June  the  14th. 

Q.  Now,  do  you  recall  the  substance  of  that 
telephone  call?  A.     Yes,  I  do. 

Q.  Would  you  please  tell  us  briefly,  in  your  owtl 
words,  the  nature  of  the  call? 

A.  Yes.  I  received  a  telephone  call  from  a 
woman  w^ho  identified  herself  as  from  the  Custo- 
mers Checkbook.  And  she  told  me  it  was  a  contest 
and  that  if  I  could  answer  the  following  question, 
I  would  receive  some  valuable  merchandise.  The 
question  asked  w^as :  What  is  the  second  largest  city 
on  [80]  Oahu,  to  which  I  answered  Wahiawa.  And 
she  said,  "Congratulations.  You  have — this  is  some 
of  the  merchandise  you  have  w^on."  Oh,  she  men- 
tioned some  tickets  to  the  wrestling  matches,  box- 
ing matches,  a  meal  at  Vincent e's  and  some  oil  and 
grease  job  and  minor  brake  adjustments,  car  wash 
for  Ray's  Shell  Service.  Then  she  concluded  her 
conversation  by  saying,  "You  have  won  over  $60 
worth  of  valuable  merchandise  for  a  cost  of  $4.75," 
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which  was  to  cover  postage  and  the  cost  of  print- 
ing the  checkbooks,  to  which  I  agreed. 

Q.  Now,  Mrs.  Nozawa,  I  am  showing  you  an  en- 
velope bearing  a  postmark,  Honohiki,  Hawaii,  bear- 
ing the  return  address,  Honohiki  Customers  Check- 
book, and  your  name  as  addressee.  Do  you  recog- 
nize that? 

A.  Yes.  And  I  have  signed  that.  I  did  re- 
ceive this,  yes. 

Q.    Do  you  recall  receiving  that  in  the  mail? 

A.    Yes,  I  did.    I  received  this  on  June  17th. 

iMr.  Langa:  Your  Honor,  I  offer  this  envelope 
and  its  contents  in  evidence. 

Mr.  Greenstein:    No  objection,  your  Honor. 

The  Court :  It  will  be  received  as  exhibit  number 
7. 

(The  document  referred  to  was  received  as 
Plaintiff's  exhibit  7  in  evidence.) 

Mr.  Langa:    I  have  no  further  questions.  [81] 

Cross  Examination 

Q.  (By  Mr.  Greenstein) :  Now,  Mrs.  Nozawa, 
are  you  sure  that  the  party  who  called  you  said, 
in  effect,  that  this  was  a  contest? 

A.     Yes,  I  am  quite  sure. 

Q.  You  are  quite  sure  of  that.  And  are  you 
likewise  quite  sure  that  this  party  said  you  would 
receive  merchandise  of  over  $60?  A.     Yes,  $60. 

Q.  You  are  quite  sure  about  that.  The  party 
never  used  the  words,  the  figure  $50  in  value? 

A.    No. 
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Q.  Now,  you  were  told  tliat  you  would  have  to 
pay  for  this  coupon  book,  weren't  you  ? 

A.  Yes,  to  the  extent  that  it  would  cover  the 
printing  and  postage. 

Q.  You  were  told  you  would  have  to  pay  how 
much?  A.     $4.75. 

Q.     Plus  C.O.D.  charges,  I  believe? 

A.     $4.75  was  to  cover  the  printing  and  postage. 

Q.     And  you  were  charged  $4.75? 

A.     I  paid  $4.90. 

Q.  Tell  me,  Mrs.  Nozawa,  who  presented  Plaui- 
tiff's  number  7  to  you,  this  envelope? 

A.     The  United  States  Postal  Delivery  man. 

Q.     The  mail  man?   [82]  A.     Yes. 

'Q.  Right.  And  dp^d  he  tell  you  he  had  some- 
thing C.O.D.  ?  A.     Yes,  he  did. 

Q.     Did  he  tell  you  what  the  charge  would  be? 

A.  He  told  me  in  order  to  redeem  it  I  would 
have  to  pay  $4.90. 

Q.  And,  of  course,  you  know  you  did  not  have 
to  redeem  it;  you  know  that,  don't  you? 

A.     Yes. 

Q'.  You  could  have  told  the  mail  man  that  you 
didn't  want  it?  A.     Yes. 

Q.  I  am  going  to  direct  your  attention  to  the 
tinie  and  occasion  of  this  phone  call  you  say  you 
had  and  ask  you  if  it  didn't  go  something  like  this : 
Did  the  party  first  start  oft*  by — by  the  way,  what 
is  your  phone  number?  A.     990372. 

Q.  Didn't  the  party  first  start  off  by  asking  you 
if  this  was  telephone  number  990372? 
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A.  Well,  to  tell  you  the  truth,  I  didn't  take  the 
call.  When  it  first  rang  my  daughter  answered  the 
phone  and  called  me  to  the  telephone.  So  I  don't 
know  what  the  woman  said. 

Q.  I  see.  Now,  wasn't  the  first  thing  that  the 
woman  said:  "This  is  the  Honolulu  Customers 
Checkbook  calling"?  [83] 

A.     Yes,  I  think  she  identified  herself. 

Q.  Didn't  she  say:  "This  is  the  Honolulu  Custo- 
mers Checkbook  calling"?  A.     Yes. 

Q.  And  didn't  she  say:  "I  have  some  wonder- 
ful news  for  you"  ? 

A.  No,  I  think  she  started  right  off  and  said 
this  was  a  contest. 

Q.     This  was  a  contest?  A.     Yes. 

Q.  So  you  would  deny  that  she  said,  "I  have 
some  wonderful  news  for  you"? 

A.  I  am  not  denying  it.  I  am  saying  I  didn't 
hear  it. 

Q.  Did  she  say,  "If  you  can  answer  the  following 
question  correctly,  you  will  have  the  opportimity  to 
receive  a  Customers  Checkbook  worth  over  $50"? 

A.     Would  you  state  that  question  again? 

Q.  Did  this  party  who  called  you  then  say  in 
effect,  "If  you  answer  the  following  question  cor- 
rectly, you  will  have  the  opportunity  to  receive  a 
Customers  Checkbook  worth  over  $50"? 

A.     May  I  qualify  that  question  to  say 

Q.  Would  you  please  first  answer  my  question. 
Then  you  may  qualify  the  answer.  [84] 

A.     No. 
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Q,  She  didn't  say  that.  Did  she  say,  "Are  you 
ready  for  the  question"? 

A.     No,  I  don't  think  so. 

Q.  Did  she  say,  "What  is  the  second  largest  city 
on  the  Island  of  Oahu"'?  A.     Yes,  she  did. 

Q.  Then  she  said,  "You  will  receive  something,'^ 
and  she  listed  many  items;  right? 

A.  Well,  she  said  some  of  the  merchandise  I 
would  receive  and  she  did  list  some. 

Q.     She  mentioned  pizza  from  Larry  Vincente's? 

A.  No.  She  mentioned  a  meal  from  Vincente's, 
if  I  remember  right. 

Q.  Do  you  know  whether  the — this  envelope  that 
you  brought  back — that  you  brought  into  Court — 
no — which  you  have  identified  as  the  envelope  you 
received  and  paid  the  C.O.D.  and  money  order 
charges  on A.     Yes. 

Q.     did  it  contain  a  coupon  from  Larry  Vin- 

cente's?  A.     Yes,  it  did. 

Q.  Were  you  told  you  would  receive  some  free 
dance  lessons  from  Arthur  Murray's? 

A.     I  believe  she  did. 

Q.  And  did  the  Honolulu  Customers  Checkbook 
that  you  [85]  received  include  a  coupon  for  free 
dance  lessons  at  Arthur  Murray's? 

A.    Yes,  it  did. 

Q.  Were  you  told  you  would  get  a  free  boat 
ride? 

A.  I  don't  think  she  mentioned  the  boat  ride. 
I  am  not  sure. 
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Q.  Do  you  know  whether  your  coupon  book  in- 
cludes a  free  boat  ride  ? 

A.  Yes,  it  did,  with  some  additional  investment 
on  my  part. 

Q.  Were  you  told  that  you  would  get  free  tickets 
to  wrestling?  A.     Yes,  she  did. 

Q.  And  did  the  book  include  some  coupons  for 
wrestling?  A.     I  think  it  did. 

Q.  And  were  you  told  that  you  would  get  free 
T.V.  service,  a  free  T.V.  service  call? 

A.     I  don't  remember  her  mentioning  that. 

Q.  Do  you  know  whether  this  book  includes  a 
coupon  for  free  T.V.  services'? 

A.     Well,  I  don't  remember. 

Q.  I  will  show  you  one  of  the  coupons  in  the 
Honolulu  Customers  Checkbook  which  is  part  of  the 
exhibit  we  are  referring  to,  and  ask  you  if  it  in- 
cludes a  coupon  for  free  T.V.  service?  [86] 

A.     Ye.s,  it  does. 

Q.  And  you  were  told  that  for  your  car  you 
would  receive  various  services,  also  ? 

A.    Yes. 

Q.  And  did  this  coupon  book  include  a  card  rela- 
tive to  the  giving  of  services,  free  services  ? 

A.     Yes,  That  is  the  card  you  have  in  your  hand. 

Q.  Yes.  So,  now,  actually,  isn't  it  tnie,  Mrs. 
Nozawa,  that  with  respect  to  every  item  that  was 
mentioned  to  you,  they  are  all  covered  by  coupons 
in  this  book;  isn't  that  tiiie? 

A.     Yes.  Your  Honor,  I  would  like  to  explain. 

The  Court:    Yes,  you  may. 
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The  Witness:    Fully. 

The  Court:    You  may. 

The  Witness:  Yes,  it  does  cover  —  include  the 
items  mentioned,  but,  now,  in  her  conversation  she 
led  me  to  believe  that  there  were  many  others  and 
she  said — ^because  she  started  by  saying  "Some  of 
the  things  you  have  won  are." 

Q.  (By  Mr.  Grreenstein) :  Yes.  But  as  you  are 
sitting  here  and  testifying  today  under  oath,  Mrs. 
Nozawa,  you  cannot  think  of  anything  that  she  men- 
tioned you  would  be  entitled  to  that  was  not  re- 
flected in  a  coupon  or  card  that  you  received,  can 
you*? 

A.     Well,  she  led  me  to  believe 

Q.     I  beg  your  pardon"?  [87] 

A.  She  led  me  to  believe  that  there  were  many 
merchandise  gifts  that  I  had  won. 

Q.  Well,  can  you  mention  just  one  item  that  is 
not  reflected  in  a  coupon*? 

A.  That  she  didn't  mention,  you  mean?  I  don't 
luiderstand  your  question. 

Q.     Can  you  mention  one  item A.     Yes. 

Q.  that  the  person  on  the  telephone  men- 
tioned to  you  that  you  would  receive  that  you  did 
not  receive  in  the  form  of  a  coupon? 

A.  Well,  sir,  I  think  I  made  myself  clear  when 
I  said  she  had  mentioned  some  items  that  I  would 
receive  but  she  didn't  mention  all  of  the  Items  I 
was  supposed  to  receive. 
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Q.  Yes.  And  I  am  trying  to  develop  that  by 
taking  the  liberty  of  asking  you  can  you  inform  this 
Court  and  juiy  as  to  just  one  item  that  she  men- 
tioned that  is  not  contained  in  this  Customers 
Checkbook? 

A.  Well,  the  items  that  I  mentioned  that  she 
had  mentioned  are  in  the  Checkbook. 

Q.    Precisely?  A.    Yes. 

Q.  Now,  how  many  times  did  this  telephone  op- 
erator inform  you  that  there  would  be  a  charge  in 
connection  with  this  Checkbook?  [88] 

A.     Once. 

Q.  Well,  -now,  didn't  she  mention  it  at  least 
twice?  A.     I  said  once. 

Q.     You  say  once? 

A.  Yes.  In  the  —  in  concluding  her,  you  know, 
offer  of  free  merchandise,  she  did  mention  that  I 
would  have  to  pay  for  the  printing  of  the  Check- 
book and  the  postage,  which  was  $4.75. 

Q.  Did  she  inform  you  something  to  this  effect, 
"The  only  cost  to  you  is  $4.75  for  printing  and 
handling  costs  of  your  Customers  Checkbook"? 

A.  Well,  sir,  it  was  a  telephone  call  and  I  don't 
remember  the  exact  words. 

Q.     Is  it  possible  that  she  used  that  language? 

A.  But  it  was  something,  though,  to  the  effect 
that  it  included  postage  and  printing  costs  for  $4.75. 

Q.  And  following  that  did  the  party  on  the  tele- 
phone tell  you  that  "In  all,  you  do  receive  over  $50 
in  useful  values"? 
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A.  No,  she  said  $60  worth  of  vahiable  merchan- 
dise. 

Q.  Did  she  say  to  you,  "Now,  your  Checkbook 
will  be  delivered  to  you  next  week,"  or  something  to 
that  effect? 

A.  Well,  by  that  time  I  was  so  happy  and  ex- 
cited, I  don't  remember  if  she  said  that  or  not. 

Q.  I  see.  Did  she  say,  "You  understand,  when 
your  mail  [89]  man  brings  your  Customers  Check- 
book you  pay  him  only  $4.75"? 

A.     No,  I  don't  think  she  said  that. 

Q.  You  don't  think  she  said  that.  Did  she  say, 
"The  business  men  want  and  respect  your  patronage 
and  we  wish  you  a  good  time,  so  take  advantage  of 
these  wonderful  offers  in  your  Honolulu  Customers 
Checkbook"?  A.     No. 

Q.     She  didn't  say  that?  A.     No. 

Q.     Did  she  say,  "Thank  you"? 

A.  I  was  excited.  I  don't  remember  whether  she 
said  "Good  bye"  or  "Thank  you." 

Q.  Probably  she  did  say  "Thank  you"  or  "Good 
bye"? 

A.     I  can't  remember,  because  I  was  too  excited. 

Mr.  Greenstein :    No  further  questions. 

The  Court:    Redirect? 

Mr.  Langa:    No  redirect  examination. 

The  Court:    You  may  step  down,  Mrs.  Nozawa. 

Mr.  Langa:    Mr.  Holloway. 
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called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Would  you  please  state 
for  the  record  your  name  [90]  and  address? 

A.  Clayton  Charles  Holloway,  41  Dune  Circle, 
Kailua. 

Q.  Now,  Mr.  Holloway,  if  I  may  call  your  atten- 
tion to  the  early  part  of  summer.  May  or  June,  do 
you  recall  receiving  a  telephone  call  from  the  Hono- 
Ivilu  Customers  Checkbook?  A.     I  do. 

Q.     Do  you  know  approximately  when  that  was? 

A.     Approximately — I  can't  remember  that. 

The  Court:  Keep  your  voice  up,  Mr.  Holloway, 
so  we  can  all  hear  you. 

The  Witness :  I  can't  remember  the  approximate 
date. 

Q.  (By  Mr.  Langa)  :  It  was  about  in  the  end  of 
May  or  early  June  ? 

A.     Before  the  summer  started. 

Q.  Do  you  recall  the  substance  of  that  telephone 
call? 

A.  Vaguely,  I  do.  I  remember  that  a  woman  was 
on  the  phone  and  she  asked  me  my  telephone  num- 
ber— I  mean  stated  the  number,  and  I  said  it  was 
the  correct  number.  And  then  she  said  that  "If  you 
answer — "  —  she  said  she  was  from  the  Honolulu 
Customers  Checkbook,  and  she  said,  "If  you  answer 
some  questions,  the  following  question  con^ectly,  you 
will  win  over  $50  free  gifts,  merchandise."  So  then 
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she  asked  me  the  question  and  the  question  was: 
Which  is  the  second  largest  city  on  the  Island  of 
Oahu.  And  I  said,  [91]  "Pearl  City."  And  she  said, 
"That  is  wrong,"  but  she  would  give  me  another 
chance.  So  then  she  asked  me  in  which  hand  did  the 
•Statue  of  Liberty  hold  the  torch.  And  I  said  the 
left,  and  I  was  correct  with  that  answer.  And  then 
she  said  that  I  had  won  over  $50  free  merchandise 
and  that  she  did  state  a  few  of  the  items  that  I  was 
to  receive  in  the  book  that  would  be  mailed  out 
through  the  mail,  and  it  would  be  $4.75  plus  a  small 
C.O.D.  charge. 

Q.     Did  you  receive,  then,  something  in  the  mail  ? 

A.  I  received  a  slip  of  paper  directing  me  to  the 
I)ostoffice  here,  and  I  went  to  the  postoffice  and  paid 
the  money  and  then  received  the  book  in  return. 

Q.  I  am  showing  yoTi  a  Honolulu  Customers 
Checkbook  and  a  card,  printed  in  red.  Can  you  iden- 
tify that? 

A.  Yes,  I  can.  This  is  the  merchandise  for  book 
that  I  received  in  the  mail. 

Mr.  Langa:  I  see.  Your  Honor,  I  offer  this  in 
evidence. 

Mr.  Oreenstein:    No  objection. 

The  Court:  It  will  be  received  as  exhibit  num- 
ber 8. 

(The  document  referred  to  was  received  as 
Plaintiff's  exhibit  number  8  in  evidence.) 

Q.  (By  Mr.  Langa) :  Mr.  Holloway,  on  exhibit 
mmiber  8,  which  is  the  Llonolulu  Customers  Check- 
book which  you  have  just  testified  to,  there  is  a  sig- 
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nature  there  that  purports  to  be  [92]  your  signa- 
ture. Is  it? 

A.     Yes,  this  is  my  signature. 

Q.     Which  one  is  your  signature? 

A.     The  one  on  the  card. 

Q.  The  one  on  the  card.  And  also  the  one  on  the 
book?  Both  of  them?  No.  There  is  also  a  date  there. 
Was  that  the  date  that  you  put  your  signature  on 
the  book? 

A.  I  don't  remember  the  exact  date  that  I  signed 
for  the  book. 

Q.  Do  you  recall  how  much  you  paid  for  the  let- 
ter when  you  got  it  from  the  postoffice? 

A.     $4.90. 

Mr.  Langa:    I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Greenstein) :  Well,  after  you  had 
concluded  this  phone  conversation  mth  this  party 
from  the  Honolulu  Customers  Checkbook  you  ex- 
pected to  pay  $4.90,  didn't  you  ? 

A.  Well,  the  girl  said  at  the  end  of  the  conver- 
sation that  in  order  to  receive  the  book  there  will  be 
$4.75  charge  for  the  handling  and  printing  of  the 
book  and  a  slight  C.O.D.  fee. 

Q.  Yes.  And  so  you  were  apprised  you  would  be 
charged  the  sum  of  $4.90  for  the  book?  [93] 

A.     Would  you  repeat  that  again? 

Q.  I  will  withdraw  it  and  state  it  another  way, 
sir.  When  the  phone  conversation  was  concluded, 
you  expected  to  pay  $4.75  plus   a  little  handling 
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charge  for  the  coupon  book  you  were  to  receive, 

didn't  you  ?  A.     I  did. 

Q.  Yes.  And  did  the  coupon  book  include  all  the 
things  you  were  told  by  phone  you  would  receive? 

A.  I  wasn't  told  over  the  phone  of  all  the  items 
in  the  book,  only  a  very  few  of  them. 

Q.  So,  as  a  matter  of  fact,  you  received  coupons 
covering  more  than  the  items  you  were  informed 
about? 

A.  She  said,  the  woman  on  the  telephone  said 
that  she  just  stated  a  few  of  the  items  which  were  in 
the  book,  but  she  said  there  were  many  more  besides 
that. 

Q.     Yes.  And  that  w^as  true,  was  it  not? 
A.     That  is  correct. 

Q.     And  she  didn't  question  any  items  that  were 
not  covered  by  a  coupon  ? 
A.     I  don't  remember. 
Mr.  Greenstein:    No  further  questions. 
The  Court:    Redirect? 
Mr.  Langa:    No  redirect  examination. 
The  Court:    You  are  excused,  Mr.  Holloway. 

LIESELOTTE  K.  KAHOOKELE 

caJled  as  [94]  a  witness  on  behalf  of  the  Plaintiff, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Langa) :  Would  you  please  tell  the 
jury  your  name  and  address? 
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A.  My  name  is  Lieselotte  K.  Kahookele,  and  we 
live  in  Schofield  Barracks. 

The  Court :    Spell  the  first  name  for  the  reporter. 

The  Witness :    L-i-e-s-e-1-o-t-t-e  K-a-h-o-o-k-e-l-e. 

Q.  (By  Mr.  Langa)  :  Now,  Mrs.  Kahookele,  I 
would  like  to  call  your  attention  to  early  June  of 
this  year  or  late  May ;  do  you  recall  receiving  a  tele- 
phone call  from  the  Honolulu  Customers  Check- 
book? A.     Yes,  I  did. 

Q.  Do  you  remember  what  was  said  in  the  tele- 
phone call? 

A.  That  I  had  received  free  gifts  from  the 
Honolulu  Customers  Service. 

Q.  Do  you  recall  anything  about  a  contest  or 
anything  of  that A.     No. 

Q.  All  you  recall  now,  then,  is  that  you  were  to 
receive  some  free  gifts? 

A.     If  I  answered  a  question.  [95] 

Q.  Oh,  I  see.  And  then  did  they  ask  you  a  ques- 
tion ?  A.     Yes. 

Q,     And  what  happened  then  ? 

A.  She  asked  me  the  question,  in  which  hand  the 
Statue  of  Liberty  holds  the  torch.  And  my  answer 
was  the  left,  which,  after  the  conversation,  I  know 
it  was  wrong,  but  before  it  wasn't  wrong. 

Q.  Well,  what  did  they  tell  you  on  the  tele- 
phone ? 

A.  It  must  have  been  correct,  the  woman  told  me 
all  about  the  free  gifts. 

Q.  I  see.  Then  subsequently  did  you  receive  any 
mail  from  the  Honolulu  Customers  Checkbook  ? 
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A.    Yes,  I  did,  C.O.D. 

Q.  I  am  showing  you  a  Honolulu  Customers 
Checkbook  and  a  Ray's  Shell  Service  card.  Have 
you  seen  those  before?  A.    Yes,  sir. 

The  Court:    What  is  the  answer? 

The  Witness :    Yes. 

Q.  (By  Mr.  Langa)  :  Is  that  the  mail  you  re- 
ceived C.O.D.  ?  A.     Yes. 

Mr.  Langa:  Your  Honor,  I  offer  this  checkbook 
and  card  in  evidence. 

Mr.  Greenstein:    No  objection. 

The  Court :  They  will  be  received  as  exhibit  num- 
ber 9.  [96] 

(The  documents  referred  to  were  received  as 
Plaintiff's  exhibit  number  9  in  evidence.) 

Mr.  Langa:    No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Greenstein) :  Mrs.  Kahookele,  the 
party  that  talked  to  you  on  the  telephone  from  the 
Honolulu  Customers  Checkbook,  did  they  say  to 
you,  "If  you  can  answer  the  following  question  cor- 
rectly, you  will  have  the  opportunity  to  receive  a 
Customers  Checkbook  worth  over  $50  in  useful  car 
services,  entertainment  tickets  and  free  gifts? 

A.     Yes. 

Q.  And  wasn't  that  the  form  in  which  the  ques- 
tion was  asked  of  you  when  they  opened  uj)  the  con- 
versation? A.     Yes,  it  was. 

Q.  And  then  after  they  asked  you  the  question 
about  the   Statue   of  Liberty,   they  told  you   you 
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would  receive  the  following  items,  and  mentioned 

the  list  of  items;  isn't  that  true?  A.     Yes. 

Q.  And  they  also  told  you  that  there  would  be  a 
charge  of  $4.75  for  the  coupons  you  would  receive  ? 

A.  It  was  after  they  told  me  all  the  free  gifts  I 
was  supposed  to  get  free. 

Q.     Yes.  [97] 

A.     I  didn't  have  to  l^uy  anything  with  them.' 

Q.  But  my  question  is :  After  they  gave  you  this 
list,  you  told  you  the  coupon  book  would  cost  $4.75, 
did  they  not?  A.     Yes,  that  is  correct. 

Q.  And  the  coupon  book  reflected  the  things  they 
were  talking  about  that  you  would  be  entitled  to, 
did  it  not?  A.    Yes. 

Mr.  Greenstein:    No  further  questions. 

The  Court:    Redirect? 

Mr.  Langa:    No  redirect. 

The  Court:    You  are  excused. 

ROBERT  ENOMOTO 

called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa)  :  Will  you  state  for  the  rec- 
ord your  full  name  and  residence  ? 

A.  My  name  is  Robert  Enomoto,  and  I  live  at 
45-521  Duncan  Drive,  Kaneohe. 

Q.  Now,  Mr.  Enomoto,  calling  your  attention  to 
the  early  part  of  June  of  this  year,  do  you  recall 
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receiving  a  telephone  call  from  the  Honohihi  Cus- 
tomers Checkbook?  A.     I  did.  [98] 

Q.     Do  you  recall  the  substance  of  that  call? 

A.     Well,  I  was  led  to  believe  that 

The  Court:  Mr.  Enomoto,  the  question  is:  Do 
you  remember  the  substance  of  the  call? 

A.     Oh,  yes.  Some  parts. 

Q.  (By  Mr.  Langa)  :  Some  parts.  Could  you  tell 
us  those  parts  which  you  do  remember? 

A.  Well,  I  remember  answering  the  phone  and 
this  w^oman  saying  that  she  was  from  the  Honolulu 
Customers  Checkbook  and  she  wanted  me  to  answer 
a  question,  and  if  I  did  answer  it  correctly,  I  would 
receive  merchandise  worth  over  $60. 

Q.     Then  did  she  ask  you  the  question? 

A.    Yes,  she  did. 

Q.     What  happened  then? 

A.  Well,  she  asked  me  the  question.  She  asked 
me  what  was  the  second  largest  city  in  Honolulu.  So 
I  said  "Wahiav/a."  And  she  said  I  was  right.  And 
she  congratulated  me  and  said  that  I  would  receive 
the  checkbook  through  the  mail,  and  I  will  have  to 
pay  a  small  fee  on  the  book. 

Q.  Then  subsequently  did  you  receive  some  mail 
from  the  Honolulu  Customers  Checkbook  ? 

A.     Yes,  I  did. 

Q.  I  show  you  a  letter  with  your  name  on  the 
front ;  is  that  the  mail  you  received  ?  [99] 

A.     Yes,  I  guess  that  is  the  one. 

Q.     Would  you  look  inside  and  tell  me  if  the  con- 
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tents  of  that  letter  are  the  same  contents  that  were 

in  it  when  you  received  it? 

A.    Yes,  that  is  the  one. 

The  Court:    What  is  the  answer? 

The  Witness:    Yes. 

Q.  (By  Mr.  Langa)  :  Excuse  me.  I  take  it  ex- 
cept for  this  official  card  which  came^ 

A.     Yes.  This  didn't  come  with  it. 

Mr.  Langa:  Your  Honor,  I  offer  the  envelope 
and  its  contents,  except  for  that  other  card,  which  is 
only  a  notice  of  C.O.D.  mail. 

Mr.  Greenstein :  No.  I  suggest  that  it  be  part  of 
the  exhibit. 

The  Court:  Very  well.  The  envelope  and  its  con- 
tents will  be  received  as  exhibit  number  10. 

(The  documents  referred  to  were  received  as 
Plaintiff's  exhibit  number  10  in  evidence.) 

Mr.  Langa:  However,  I  believe  his  testimony  is 
that  that  one  card  was  not  in  the  envelope  when  he 
received  it. 

The  Court :  But  it  was  a  notice  to  appear  to  pick 
up  the  C.O.D. ;  is  that  correct? 

Mr.  Langa:  That  is  right.  It  is  the  card  the 
[100]  postoffice  uses  to  notify  you  of  your  mail. 
That  is  exhibit  9,  your  Honor? 

The  Court:    Exhibit  10. 

Q.  (By  Mr.  Langa) :  Now,  Mr.  Enomoto,  in  ex- 
hibit 10,  which  is  the  letter  you  have  just  identified, 
there  is  a  card  printed  in  blue  ink  that  says  Date's 
Sei^dce  Station?  A.     Yes. 

Q.     That  was  in  the  letter? 
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A.    Yes,  sir,  it  came  with  the  letter. 

Q.     Do  you  know  who  Mr.  Date  is? 

A.    Yes,  I  do. 

Q.     And  you  know  where  his  service  station  is? 

A.     It  is  in  Kailua. 

Q.     That  is  Mr.  Thomas  K.  Date,  is  it  not? 

A.     That  is  right. 

Mr.  Langa:  If  the  Court  please,  there  is  an  ex- 
hibit marked  for  identification.  Plaintiff's  exhibit 
number  3,  as  to  which,  I  believe,  now  sufficient 
foundation  has  been  laid,  and  I  would  like  to  re- 
offer  it  in  evidence,  the  contract  which  Mr.  Date 
brought  to  Court,  proposed  contract. 

The  Court:    Is  there  any  objection? 

Mr.  Greenstein:  Yes,  there  is.  We  incorporate 
the  objections  heretofore  made,  and  we  also  say  it 
goes  beyond  the  allegations  of  the  indictment. 

The  Court:  Objection  on  the  ground  and  insuffi- 
cient [101]  foundation  has  been  laid  will  be  sus- 
tained. 

Mr.  Langa:  I  have  no  further  questions  from 
this  witness. 

The  Court:    Cross  examine? 

Cross  Examination 

Q.  (By  Mr.  Greenstein)  :  How  much  did  you 
pay  for  your  Honolulu  Customers  Checkbook? 

A.     $4.75. 

Q.  And  you  were  told,  you  expected  to  pay  that 
amount  when  you  were  through  with  this  phone 
conversation?  A.     I  did. 
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Mr.  Greenstein:    No  fiii'ther  questions. 
Mr.  Langa:    No  redirect. 
The  Court :    You  are  excused,  Mr.  Enomoto. 
Mr.  Langa:    Mr.  Jacobson. 

ELMER  L.  JACOBSON 
called  as  a  witness  on  behalf  of  the  Plaintiff,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Langa)  :  Will  you  state  your  name 
and  occupation,  please? 

A.  My  name  is  Elmer  L.  Jacobson,  Postal  In- 
spector with  headquarters  at  Honolulu. 

Q.  Now,  Mr.  Jacobson,  in  the  course  of  your  offi- 
cial [102]  duties  have  you  conducted  an  investiga- 
tion of  the  instant  case  ?  A.     Yes,  I  have. 

Q.  In  the  course  of  your  investigation  have  you 
examined  a  number  of  letters  for  the  purpose  of 
making  an  analysis  of  the  letters  ?  A.    Yes. 

Q.     What  was  the  purpose  of  the  analysis  ? 

A.  The  purpose  of  the  analysis  was  to  determine 
the  contents  of  the  various  mailings  made  in  the 
name  of  Honolulu  Customers  Checkbook  to  compare 
that  with  the  Honolulu  postoffice  record. 

Q.     And  specifically  what  mail  did  you  examine? 

A.  I  examined  a  representative  number  of  Cus- 
tomers Checkbooks  and  envelope  turned  in  to  me 
by  complainants,  compared  them  with  the  Honolulu 
postoffice  record. 

Q.  Now,  from  your  examination  of  those  letters 
did  you  determine  that  they  were  all  alike? 
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A.  No,  they  varied  as  to  contents  at  different 
dates  of  mailing. 

Q.  I  see.  Could  you  state  just  briefly  the  nature 
of  the  variations? 

Mr.  Greenstein:  I  am  going  to  object  to  that  line 
as  being  immaterial  to  the  issues. 

The  Court:    Which  ones?  [103] 

Mr.  Grreenstein:  We  have  five  counts  here.  We 
have  the  complainants'  testimony. 

The  Court:  What  is  the  purpose  of  this,  Mr. 
Langa  ? 

Mr.  Langa:  The  purpose,  your  Honor,  is  just  to 
give  a  picture  of  the  plan,  of  the  tjrpe  of  mailing 
that  was  involved  in  the  overall  promotion.  It  will 
appear  that  not  each  of  the  checkbooks  in  evidence 
is  like  each  of  the  others,  and  this  is  to  explain  the 
differences. 

The  Court:    The  objection  is  overruled. 

Q.     (By  Mr.  Langa) :    Would  you  proceed  ? 

A.  Yes.  There  were  six  different  types  of  mail- 
ings, as  far  as  I  could  determine.  The  first  type  of 
mailing  began 

Mr.  Greenstein:  Just  a  minute.  Your  Honor, 
may  I  be  permitted  to  conduct  a  Voir  Dire  exam- 
ination to  see  whether  or  not  this  inspection  was 
according  to  due  process  of  law  and  by  what  au- 
thority ? 

Mr.  Langa :  I  think  that  has  already  been  shown, 
your  Honor.  He  inspected  letters  that  had  been 
brought  to  him  by  complainants  who  had  received 
the  letters  in  the  mail. 
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The  Court :  Those  are  the  letters  you  are  talking 
about? 

The  Witness :    That  is  right. 

The  Court:  Yes.  Your  request  for  Voir  Dire  ex- 
amination at  this  time  is  denied. 

The  Witness:  Beginning  June  2nd  the  C.O.D. 
charges  [104]  were  $3.95  plus  a  15  cent  money  order 
fee,  and  the  contents  of  those  mailings  consisted 
only  of  George's  Shell  Service  card.  Beginning  on 
June  5th  the  C.O.D.  charges  were  still  $3.95,  but 
the  15  cents  money  order  fee  and  contents  consisted 
of  George's  Shell  Card  plus  a  Customers  coupon 
book.  Beginning  on  June  7th  the  charges  were  $3.95 
plus  15  cents  money  order  fee.  The  contents  con- 
sisted of  a  Ray's  Shell  Service  card  plus  a  coupon 
book.  Beginning  on  June  10th  the  mailings  were — 
consisted  of  a  coupon  book  plus  Ray's  Shell  Service 
card,  and  the  price  was  raised,  then,  to  $4.75  plus 
15  cent  money  order  fee.  The  coupons  were  identical 
to  the  prior  ones  mailed  with  Ray's  Service,  but, 
except,  that  there  was  only  one  Al  Karasick  coupon 
for  a  general  admission  ticket,  whereas  the  prior 
mailings  had  two.  The  next  mailings  began  on  June 
14th,  and  consisted  of  Ray's  Shell  Service  card  and 
coupon  book,  but  added  to  the  coupon  book  were  six 
coupons  from  the  CHA  3  Bowl  and  one  coupon 
from  the  Stauffer  System.  Beginning  on  June  17th, 
when  there  were  193  articles  mailed,  according  to 
the  postoffice  records,  the  contents  consisted  of 
Date's  card  plus  a  coupon  book,  with  C.O.D.  charge 
of  $4.75  plus  15  cents  money  order  fee. 
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Q.  (By  Mr.  Lange)  :  Now,  I  take  it  by  infer- 
ence from  what  you  have  said  that  you  examined 
the  postoffice  C.O.D.  records  in  addition  to  the  let- 
ters themselves? 

A.  Yes.  Those  records  consisted  of  pages  from 
the  [105]  firm,  what  we  call  a  firm  mailing  book. 
Those  pages  were  completed  by  the  mailer  or  repre- 
sentative of  the  mailer,  turned  in  with  the  articles 
to  the  Honolulu  postoffice,  and  then  receipted  for 
by  a  postal  employee. 

Q.     Do  you  have  those  records  with  you? 

A.    I  do. 

Mr.  Langa:    If  your  Honor  please,  may  I 

Mr.  Greenstein:  We  object  as  far  as  the  mate- 
riality is  concerned,  your  Honor.  We  submit  that 
these  records  do  not 

The  Court:    They  have  not  been  offered. 

Mr.  Greenstein:  I  am  sorry.  I  am  not  going  to 
look  at  them.  I  have  seen  them. 

Mr.  Langa:    These  records  show  a  mailing 

Mr.  Greenstein :  The  records  will  speak  for  them- 
selves. I  object  to  the  characterization  without  them 
in  evidence. 

The  Court :  Just  a  minute.  Yes.  The  question  has 
not  been  asked,  for  one  thing.  And  I  prefer  to  allow 
counsel  to  ask  the  question  before  interposing  an 
objection. 

Mr.  Greenstein:  My  objection  was  that  counsel 
is  making  a  speech  instead  of  making  an  offer. 

The  Court:  Just  a  minute.  You  make  your  ob- 
jection in  proper  form  at  the  proper  time. 
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Q.  (By  Mr.  Lange) :  Mr.  Jacobson,  do  these 
records  [106]  show  the  addresses  of  the  letters? 

A.     They  do. 

Mr.  Greenstein:  I  had  an  objection,  but  he  an- 
swered. I  will  wait. 

Q.  (By  Mr.  Langa)  :  I  believe  you  have  already 
explained  that  these  are  brought  by  the  mailer  to 
the  sender  with  the  mail  that  is  sent;  is  that  cor- 
rect? A.     That  is  the  normal  procedure,  yes. 

Mr.  Langa:  Your  Honor,  I  want  to  offer  these. 
Your  Honor,  I  do  oifer  these  records  to  show  the 
mailing  of  a  letter  to  Margaret  Sorrell. 

The  Court:  Covered  in  count  4  of  the  indict- 
ment ? 

Mr.  Langa:    The  count,  I  believe,  is  4. 

The  Court:  It  is  4.  Is  that  the  only  purpose  you 
are  offering  it? 

Mr.  Langa :  That  is  the  only  purpose  that  I  want 
them  for. 

The  Court:  Does  the  record  show  such  a  mail- 
ing? 

Mr.  Langa :  The  record  does  not  yet  show  such  a 
mailing.  Margaret  Sorrell  is  not  available  as  a  wit- 
ness. 

The  Court-:  No.  The  question  is  does  the  record 
before  you  show  a  mailing  to  Margaret  Sorrell,  2721 
Papiolani  Blvd.  on  or  about  June  16,  1958? 

Mr.  Langa:    Money  order  number  5145. 

The  Court:    Money  order?  [107] 

Mr.  Langa:    Well,  it  is  C.O.D.  number. 

The  Court:    Where  is  Margaret  Sorrell? 
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Mr.  Langa:  She  is  on  the  mainland  at  the  pres- 
ent time.  I  am  not  snre  just  where.  Perhaps  Mr. 
Jacobson  knows. 

The  Witness :    I  don't  know  the  exact  point. 

The  Court :    Have  you  examined  that  record  ? 

Mr.  Greenstein:    Yes,  I  have,  your  Honor. 

The  Court:  What  do  you  have  to  say  as  to  the 
offer? 

Mr.  Greenstein:  I  say  there  is  not  sufficient 
foundation  for  tying  it  into  count  4.  The  fact  that 
the  letter  may  have  been  mailed  doesn't  tie  it  up  to 
the  gravamen  of  the  offense,  which  would  be  the 
purported  prior  dealings  between  the  Defendants 
and  the  party  named  in  the  count. 

Mr.  Langa:  I  think  counsel  misconstrues  the  in- 
dictment, your  Honor. 

The  Court:  Well,  I  will  handle  it  this  way.  Show 
the  record  to  Mr.  Jacobson  and  he  may  read  that 
portion  into  the  record,  or  read  what  it  says. 

The  Witness:  On  postoffice  form  3877-A  post- 
marked June  16,  1958,  which  is  a  record  I  obtained 
from  the  Honolulu  postoffice,  I  find  on  line  8  the 
handwritten  entries  of  a  number  of  articles,  5145, 
name  of  addressee,  street  and  postoffice  address, 
Margaret  Sorrell,  '2721  Kapiolani  Blvd.  And  an- 
other handwriting  entry  A.  Hare,  H-a-r-e,  in  the 
right  [108]  hand  column. 

The  Court:  Is  that  an  official  record  of  the  post- 
office  department  ? 

The  Witness :  It  is,  your  Honor,  official  original 
record. 
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The  Court:  You  obtained  that  from  the  files 
from  the  Postmaster  ? 

The  Witness :    That  is  correct. 

The  Court:  I  think  it  is  time  for  our  morning 
recess.  Ladies  and  gentlemen  of  the  jury,  you  will  be 
excused  for  a  ten  minute  recess.  Is  Mr.  Jacobson 
your  last  witness? 

Mr.  Langa:    He  is,  your  Honor. 

The  Court:    As  far  as  you  know.  Well,  the  Court 
will  take  a  ten  minute  recess. 
(Recess.) 

The  Court:  The  record  will  show  the  juiy  is 
present,  the  Defendants  and  their  counsel.  Have  you 
concluded  your  direct  examination'? 

Mr.  Langa:  I  have  just  a  few  more  questions, 
your  Honor. 

The  Court:    Very  well. 

Q.  (By  Mr.  Langa)  :  Now,  Mr.  Jacobson,  I  am 
not  sure  whether  we  covered  this  or  not,  but  to  make 
it  clear,  the  official  records  which  you  have  testified 
from  are  records  of  mailings  by  whom?  [109] 

A.  The  Honolulu  Customers  Checkbook,  I  be- 
lieve that  is  the  name  that  appears  on  each  page,  or 
appearing  on  each  page. 

Q.  Is  it  possible  from  an  inspection  of  the  official 
records  to  determine  or  to  find  out  how  many  items 
all  together  have  been  mailed  by  the  Honolulu  Cus- 
tomers Checkbook? 

A.     Yes.  It  was  and  it  is  possible. 

Q.  Did  you  so  inspect  the  records  to  find  that 
out?  A.     I  did. 
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Q.    How  many? 

A.  They  run  serially  here  beginning  with  num- 
ber 1  on  June  2nd  and  up  to  5,589  on  June  17th.  But 
I  find  there  is  some  duplication  of  numbers,  appar- 
ently inadvertent,  some  skipping,  my  personal  count 
is  4,208  pieces  mailed. 

Q.  When  you  say  "Personal  count,"  that  means 
that  there  may  be  a  plus  or  minus  by  a  few  ? 

A.  I  could  have  made  a  mistake,  more  or  less, 
yes. 

Q.  Now,  Mr.  Jacobson,  were  you  at  the  x^relim- 
inary  hearing  before  Commissioner  White  in  this 
case?  A.     Yes,  I  was. 

Q.  And  at  that  preliminary  hearing  did  you  hear 
either  of  the  Defendants  testify? 

Mr.  Greenstein:  I  am  going  to  object  to  that  line 
as  being  highly  improper.  If  he  is  going  to  refer  to 
any  testimony,  if  there  was  a  transcript,  that  would 
be  the  best  [110]  evidence. 

The  Court:    The  objection  is  overruled. 

The  Witness:  Yes,  I  recall  the  testimony  of  De- 
fendant Lemon. 

Q.     (By  Mr.  Langa)  :    Of  Lemon? 

A.    Yes. 

Q.  Do  you  recall  whether  or  not  he  testified  re- 
garding the  ownership  and  management  of  Hono- 
lulu Customers  Checkbook  ? 

Mr.  Greenstein :    We  will  stipulate  to  that. 

The  Court:  That  the  Defendants  were  the  own- 
ers and  operators  of  the  Honolulu  Customers  Check- 
book. 
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Mr.  Greenstein :    That  we  have  never  denied. 

The  Court :  That  is  in  the  record,  ladies  and  gen- 
tlemen of  the  jury.  When  counsel  stipulate  to  a 
fact,  that  is  taken  as  conclusively  proved  and  you 
are  bound  to  accept  it  as  a  fact. 

Mr.  Langa:    I  have  no  further  questions. 

The  Court:    Cross  examine? 

Cross  Examination 

Q.  (By  Mr.  Greenstein)  :  When  a  piece  of  mail, 
an  article  of  mail,  sir,  is  presented  for  C.O.D.  proc- 
essing, whose  property  do  you  consider  it? 

A.  Any  piece  of  mail  matter,  as  I  imderstand  it, 
remains  the  property  of  the  sender  until  it  is  cor- 
rectly [111]  delivered  to  the  addressee. 

Q.  You  have  testified  that  according  to  your 
record  4,280  pieces  were  submitted  for  C.O.D.  han- 
dling by  the  Honolulu  Customers  Checkbook? 

A.     4,208. 

Q.  Oh.  I  may  have  misunderstood.  Now,  before 
you  take  those  pieces  does  Uncle  Sam  collect  a 
C.O.D.  fee  or  charge? 

A.     Yes,  that  is  right. 

Q.     And  what  is  that  charge? 

A.  It  depends  on  the  size  of  the  C.O.D.  charge 
to  be  collected.  The  fee  is  30  cents  in  all  these  in- 
stances here  that  I  know  of. 

Q.     30  cents?  A.     C.O.D.  fee,  ves. 

Q.     Isn't  it  36  cents?  A.     30  cents. 

Q.     30  cents? 
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A.  That  is  right.  I  might  explain  to  counsel  that 
the  postage  is  in  addition,  six  cents. 

Q.  In  connection  with  all  these  items  that  are 
represented  by  this  exhibit,  being  exhibit  number  6, 
the  Honolulu  Customers  Checkbook  has  paid  36 
cents,  30  cents  being  the  C.O.D.  charge,  and,  I  think, 
six  cents  postage. 

A.  I  believe  some  had  only  33  cents  on,  but  the 
lawful  [112]  postage  on  all  of  them. 

Q.  And  in  connection  with  the  C.O.D.  envelopes, 
referring  to,  for  example,  Plaintiff's  exhibit  number 
10,  where  it  says  "Due  the  sender,"  $4.75  would  be 
transmitted  to  the  Honolulu  Customers  Checkbook, 
I  take  it?  A.     That  is  correct. 

Q.     And  the  15  cent  money  order,  who  got  that? 

A.  That  covered  the  fee  on  the  money  order 
which  transmits  the  $4.75. 

Q.  In  other  words,  that,  likewise,  would  go  to 
the  Postal  Department  ? 

A.     The  Treasury  Department. 

Q.  The  Treasury  Department.  Now,  when  was  it, 
sir,  that  you  commenced  opening  up  the  mail  that 
belonged  to  Honolulu  Customers  Checkbook? 

A.  I  have  never  opened  up  a  single  item.  I  have 
never  opened  a  single  envelope  of  mail  belonging  to 
the  Honolulu  Customers  Checkbook  or  anyone  else. 

Q:  You  have  not.  Do  I  understand  you  have  not 
opened  up  any  of  these  envelopes  that  are  in  evi- 
dence? A.     That  is  correct. 

Q.  You  have  not  opened  them  up.  When  you 
were  talking  about  making  inspections  at  various 
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dates  in  June,  what  kind  of  inspections  were  you 

making  ? 

A.  I  examined  the  material  that  was  turned  in 
to  me  [113]  by  complainants. 

Q.     I  see.  They  had  already  been  opened? 

A.  I  examined  the  material  turned  in  to  me  by 
the  complainants,  the  persons  who  contacted  my 
office. 

Q.  When  you  were  talking  about  June  17th  or 
June  10th  and  June  14th  examination,  you  were 
referring  to  examination  of  envelopes  that  were 
brought  in  to  you  by  customers'? 

A.     That  is  correct. 

Q.  Is  that  right?  Now,  when  did  you  start — 
withdraw  and  reframe.  These  1,800  or  so  pieces  of 
mail  that  are  in  evidence  as  part  of  exhibit  6,  over 
how  long  a  period  were  they  accumulated  by  the 
Postal  Department? 

A.  I  believe  some  accumulated  since  the  first 
date  of  mailing,  June  2nd. 

Q.  Didn't  the  Postal  Department  carry  the 
mail? 

A.  It  did.  We  can't  force  them  on  an  addressee. 
If  they  refuse  them,  we  hold  them  a  prescribed 
length  of  time. 

Q.  That  is  what  I  am  trying  to  find  out.  I  am 
trying  to  characterize  just  what  Plaintiff's  exhibit 
6  represents.  Do  they  represent  mailings  which 
went  out  and  were  refused,  brought  back  to  the 
Postoffice  Department  ? 

A.     Some  of  these  do,  yes.  They  would  represent 
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several  types,  some  that  were  mailed  on  the  17th 
which  yet  were  not  delivered,  some  mailed  from 
June  2nd  on  which  they  were  refused,  some,  per- 
haps, where  the  addressee  had  moved;  [114]  in 
other  words,  those  that  we  weren't  able  to  deliver. 

Q.  Now,  as  I  understand  it,  the  seizure  of  these 
was  made  by  you  June  17th  % 

A.  No,  I  didn't  seize  them.  The  Marshal  seized 
them. 

Q.     The  Marshal?  A.     That's  right. 

Q.  They  were  seized  on  what  date ;  was  it  June 
17th,  do  you  know? 

A.  I  don't  know  the  date.  I  filed  application  for 
a  search  warrant  on  the  17th.  It  was  a  bit  later  that 
the  Marshal  seized  them. 

Q.  Was  June  17th  the  last  date  of  any  mailing, 
if  you  know? 

A.  As  far  as  the  records  show,  the  17th  was  the 
last. 

Q.  What  do  your  records  show  as  to  the  number 
of  pieces  that  were  submitted  for  processing  on  the 
17th? 

A.  193  pieces  were  listed  on  form  3877  bearing 
Honolulu  postmark  of  June  17th. 

Q.  And  will  you  refresh  my  recollection  and  tell 
us  again  how  many  pieces  of  mail  are  in  exhibit  six  ? 

A.     I  don't  know  exactly  of  my  own  knowledge. 

The  Court:    1,874. 

The  Witness :    The  Marshal  testified. 

The  Court:    The  Marshal  testified  1,874. 

Mr.  Greenstein :    Thank  you.  [115] 
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Q.  Would  it  be  fair,  then,  to  say,  Mr,  Jacobson, 
that  approximately  over  1,600  of  these  articles  rep- 
resent returns  or  improper  deliveries,  improper  ad- 
dressees ? 

A.     I  am  sorry,  I  didn't  hear  the  question. 

Q.  Let's  put  it  this  way.  We  have  established 
that  the  June  17th  mailings  did  not  go  out? 

A.     That  is  right,  as  far  as  I  know. 

Q.     Was  that  the  only  date  that  was  held  up  ? 

A.     As  far  as  I  know,  yes. 

Q.  So  that  of  the  1,874,  1,681  would  be  articles 
which  were  either  refused  or  misaddressed? 

A.  Right.  I  should  correct  my  testimony.  Some 
of  the  17th  were  delivered,  did  go  out. 

Q.  Well,  then,  that  would  make  the  number  even 
more;  in  other  words,  about  80  or  90%  of  the  arti- 
cles mailed  that  are  in  this  Plaintiff's  exhibit  6  were 
either  returned  or  improperly  addressed;  would 
that  be  fair? 

A.     Returned,  improperly  addressed,  refused. 

Q.     Or  refused?  A.     Yes. 

Mr.  Greenstein :    I  have  no  further  questions. 

Mr.  Langa :    I  have  no  redirect  examination. 

The  Court:    You  may  step  down,  Mr.  Jacobson. 

Mr.  Langa:  If  the  Court  please,  before  I  rest, 
it  occurred  to  me  that  the  bags  are  locked.  I  have  a 
key  [116]  which  the  Court  may  want  to  use  if  the 
jury  wants  to  get  in  to  them.  Could  I  leave  that 
with  the  Clerk?  It  is  not  evidence,  but  it  is  a  tool. 

The  Court:  The  key  will  be  kept  in  the  custody 
of  the  Clerk  subject  to  the  orders  of  the  Court. 
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Mr.  Greenstein:  In  that  connection  we  could 
probably  stipulate  as  to  the  contents,  without  waiv- 
ing our  objections  to  the  introduction  of  the  evi- 
dence, as  far  as  having  come  out  of  the  bags. 

The  Court :    Have  you  ever  seen  the  inside  of  the 
pouches?  I  think  you  might  take  a  look.  Supposing 
you  open  them,  Mr.  Clerk,  and  we  will  see,  and  the 
jury  can  see  what  is  inside  of  them. 
(The  Clerk  opens  mail  pouch.) 

The  Court:  Does  that  pouch  indicate  that  it  con- 
tains similar  packs  of  envelopes  such  as  you  have  in 
your  hand? 

Mr.  Langa:  There  is  a  slip  of  paper  that  says 
P-S-0.  This  one  has  P-S-S. 

Mr.  Greenstein:  They  are  just  alphabetical  des- 
ignations of  the  first  letter  of  the  last  name. 

The  Court:  Are  you  satisfied  from  your  inspec- 
tion of  that  one  pouch,  Mr.  Greenstein,  that  all  of 
the  pouches  contain  similar  envelopes  and  contents? 

Mr.  Greenstein:    Yes,  I  am,  your  Honor.  [117] 

The  Court:  And  you  will  stipulate,  then,  that 
there  are  in  the  pouches  1,874  envelopes  and  con- 
tents, and  the  contents  are  the  checkbooks  and  the 
cards  ? 

Mr.  Greenstein:    It  may  be  so  stipulated. 

The  Court:  Veiy  well.  Is  that  agreeable  to  you, 
Mr.  Langa? 

Mr.  Langa:  Well,  to  tell  you  the  truth,  I  am 
somewhat  skeptical  about  the  Marshal's  testimony 
on  the  number  of  letters.  I  am  not  an  expert,  on 
judging  the  letters  in  mailbags,  but  I  don't  antici- 
pate the  jury  would  want  to  count  them. 
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The  Court:  The  testimony  is  not  contradicted, 
and  it  is  up  to  the  juiy  to  weigh  the  Marshal's  testi- 
mony and  not  for  you  or  for  me.  We  will  leave  it 
that  way,  ladies  and  gentlemen  of  the  jury,  but  if, 
during  your  deliberations,  you  desire  to  inspect 
more  carefully  the  contents  of  the  bags,  they  will  be 
made  available  to  you. 

Mr.  Langa:  Your  Honor,  I  have  no  further 
questions  and  no  further  evidence  to  put  on. 

Mr.  Oreenstein :    The  government  rests  ? 

The  Court:  Do  you  wish  to  make  an  opening 
statement  at  this  time? 

Mr.  Greenstein :    I  wish  to  make  a  motion. 

The  Court:  Very  well.  You  may  make  your  mo- 
tion. 

Mr.  Greenstein:  I  wish  to  make  a  motion  for 
[118]  judgment  of  acquittal,  and  respectfully  ask 
to  argue  it  at  this  time. 

The  Court. :    State  the  grounds  of  your  motion. 

Mr.  Greenstein:  Yes,  that  the  government  has 
failed  to  establish  by  the  preponderance  required 
the  necessary  elements  of  offenses  charged. 

The  Court :    Those  are  the  groimds  ? 

Mr.  Greenstein:    Yes. 

The  Court :  I  do  not  desire  to  have  argument  on 
the  motion.  I-  have  watched  the  taking  of  evidence  in 
the  light  of  the  allegations  contained  in  the  indict- 
ment, and  I  will  reserve  ruling  on  your  motion. 

Mr.  Greenstein:  Thank  you.  May  we  have  just 
one  moment,  your  Honor. 

The  Court:    Yes. 

Mr.  Greenstein :    Mr.  Youn,  please. 
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ANTONE  YOUN 

called  as  a  witness  on  behalf  of  the  Defendants, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Greenstein) :  Will  you  please  state 
your  name,  address  and  occupation  ? 

A.  Aiitone  Youn,  359-D  Olohana,  o\\Tier  of 
Tony's  T.V.  and  Radio  Service.  [119] 

Q.  Mr.  Youn,  do  you  know  the  Defendants  or 
any  of  them? 

A.  Yes,  sir.  I  met  them  over  at  Larry  Vincente's 
Restaurant. 

Q.  Have  you  had  any  business  dealings  with  the 
Defendants'?  A.     Yes,  I  did. 

Q.  Would  you  tell  the  Court  and  jury  what  the 
nature  of  your  business  dealings  were  with  them? 

A.  Well,  I  happened  to  go  to  lunch  over  at 
Larry  Vincente's  and  they  were  there.  And  they  ap- 
proached me  about  the  Customers  Checkbook.  And 
I  felt  that  I  needed  a  little  more  promotion  in  my 
business,  so  I  accepted. 

Q.     Did  you  sign  an  agreement  with  them  ? 

A.     Yes,  sir,  I  did. 

Q.    And  is  this  the  agreement  that  you  signed  ? 

A.    Yes,  sir. 

Mr.  Greenstein :  We  offer  this  agreement  in  evi- 
dence. 

Mr.  Langa:    No  objection. 

The  Court:    It  will  be  received  as  exhibit  K. 

(The  document  referred  to  was  received  in 
evidence  as  Defendant's  exhibit  K.) 
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Q.  (By  Mr.  Greenstein) :  Now,  what  was  the 
purpose  that  you  had  in  entering  into  this  arrange- 
ment with  the  [120]  Honohihi  Customers  Check- 
book? 

A.  To  promote  more  business  in  my  T.V.  com- 
pany. That  is  the  only  interest  I  had. 

Q.     You  thought  it  was  a  pretty  good  idea. 

A.    I  still  feel  it  is  a  pretty  good  idea. 

Q.  And  by  this  agreement,  you  agreed  to  honor 
5,000  coupons?  A.     Right,  yes,  sir. 

Q.  Were  you  interested  in  the  manner  in  which 
the  Defendants  would  distribute  your  coupons  ? 

A.  Well,  I  was  in  a  hurry  and  I  didn't  ask  them 
how  they  were  going  to  sell  the  books.  They  told  me 
they  were  going  to  sell  the  books.  That  is  all  I  was 
interested  in. 

Q.     You  didn't  care  how  they  would  sell  them? 

A.  No,  I  didn't  ask  them  how  they  were  going 
to  sell  them. 

Q.  You  say  that  you  were  happy  with  the  ar- 
rangement with  the  Defendants? 

A.     At  the  time,  yes. 

Mr.  Greenstein:    Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Langa)  :  Mr.  Youn,  where  did  you 
say  your  shop  is  ? 

A.    207  South  Beretania  Street. 

Q.  South  Beretania.  You  make  service  calls  over 
the  [121]  entire  Honolulu  area? 

A.     No,  I  don't. 
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Q.  How  far  do  you  go  from  your  shop  on  a 
service  call? 

A.  I  will  say  as  far  as  Aiea  and  as  far  as  Sandy 
Beach. 

Q.  Your  agreement  here  has  written  in  ballpoint 
pen  "Free,  one  T.V.  service  call."  Is  that  what  you 
expected  to  be  presented  with  coupons  to  redeem 
for ;  you  expected  to  be  presented  with  coupons  that 
would  be  redeemed  for  one  free  T.V.  service  call? 

A.     That  is  right. 

Q.  Would  you  redeem  those  coupons  for  any- 
body living  in  Kailua? 

A.  Well,  the  opportunity  never  arose.  I  didn^t 
get  any  calls  from  the  country  so  I  cannot  make  a 
comment  on  that. 

Q.  What  was  your  intention  at  the  time  you  en- 
tered into  this  contract? 

A.     To  promote  business. 

Q.  Yes.  But  what  was  your  intention  as  to  the 
meaning  of  that  free  T.Y.  ser^dce  call  coupon;  did 
you  mean  anywhere  on  the  Island? 

A.  I  forget  whether  they  told  me  about  all 
around  the  Island.  I  took  it  for  granted  it  was  just 
in  the  vicinity  of  Honolulu.  [122] 

Q.  Did  you  get  any  telephone  calls  from  Kane- 
ohe  in  regard  to  this  coupon  book? 

A.  I  don't  recall.  But  if  I  had  a  call  from  Kane- 
ohe,  the  ser\uce  charge  out  there  is  about  $10,  so  I 
would  have  to  explain  to  the  customer  that  it  would 
be  an  additional  $5  to  go  there. 

Q.     In  addition  to  the  coupon? 
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A.  So  I  don't  think  they  would  call  me.  They 
would  rather  call  someone  in  Kaneohe. 

Mr.  Langa:    No  further  questions. 

Mr.  Grreenstein:    No  redirect. 

The  Court:    You  may  step  down,  Mr.  Youn. 

LARRY  VINCENTE 

called  as  a  witness  on  behalf  of  the  Defendants, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Greenstein) :  Please  state  your 
name,  address  and  occupation? 

A.  I  am  Larry  Vincente,  Producer  and  Booking 
Agent.  My  address  is  109  University  Avenue. 

Q.  What  was  your  business  or  occupation  in 
May  1958? 

A.  I  was  general  manager  and  president,  Larry 
Vincente's  Restaurant. 

Q.    Where  was  that  located? 

A.     1900  Kalagaua  Avenue.  [123] 

Q.    Do  you  know  the  Defendants  in  this  case? 

A.    Yes. 

Q.  Did  you  have  any  business  dealings  with 
them  in  connection  with  a  Honolulu  Customers 
Checkbook?  A.    No,  just  that. 

Q.  I  mean  you  have  had  dealings  with  them  in 
connection  with  the  Customers  Checkbook? 

A.    Yes. 

Q.     May  I  show  you  a  document  entitled  "Agree- 
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ment"  and  ask  you  if  this  is  the  agreement  you  en- 
tered into  with  the  Defendants?  A.     Yes. 

Mr.  Greenstein:    I  believe  there  is  no  objection. 

Mr.  Langa:    No  objection. 

The  Court:  The  agreement  will  be  received  as 
exhibit  L. 

(The  document  referred  to  was  received  in 
evidence  as  Defendants^  exhibit  L.) 

Q.  (By  Mr.  Greenstein) :  By  this  agreement 
you  indicated  your  company  was  agreeable  to  honor- 
ing 10,000  coupons  for  free  pizza,  I  believe? 

A.    Yes. 

Q.  And  you  were  ready  to  honor  that  at  all 
times,  were  you  not?  A.     Yes.  [124] 

Mr.  Greenstein :    Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Langa)  :  Now,  to  be  more  specific, 
Mr.  Vincente,  on  exhibit  L  your  agreement  to  honor 
coupons  for  one  free  pizza  was  limited  to  one  per 
table,  w^as  it?  A.     Yes. 

Q.  And  also  it  was  not  good  Saturdays,  Sundays 
and  Holidays?  A.    Yes. 

Q.     Was  it  good  for  take-out  orders  ? 

A.  No.  If  they  had  their — if  some  people  didn't 
know  they  were  not  supposed  to  take  it  out,  I  just 
let  them  take  it  out,  just  to  educate  them  to  eat 
more  pizza. 

Mr.  Langa :    I  have  no  further  questions. 

Mr.  Greenstein :  I  have  no  redirect  examination, 
your  Honor. 

The  Court:    You  are  excused,  Mr.  Vincente. 
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LYLE  G.  SPRINKLE 

called  as  a  witness  on  behalf  of  the  Defendants, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Greenstein) :  Will  you  please  state 
your  name,  address  and  occupation?  [125] 

A.  Lyle  G.  Sprinkle,  Senior,  and  I  am  in  the 
bowling  business. 

Q.     Where  is  your  place  of  business? 

A.  Well,  I  have  more  than  one.  My  main  place 
of  business  is  CHA  3  Bowl. 

Q.  Do  you  know  the  Defendants  in  this  case, 
Jack  Lemon  and  Marty  de  Bruin? 

A.  I  have  met  Jack  Lemon.  The  other  gentleman 
I  never  knew  until  I  came  to  Court,  that  I  re- 
member. 

Q.  Have  you  ever  had  any  business  dealings 
with  Honolulu  Customers  Checkbook? 

A.     I  did. 

Q.  What  was  the  extent  of  your  dealings  with 
them,  sir? 

A.  Well,  Mr.  Conley,  a  fellow  that  I  had  busi- 
ness dealings  with  before,  brought  this  Customers 
Checkbook,  a  sample  of  it  out  to  my  place  of  busi- 
ness one  night,  and  asked  me  if  I  would  be  inter- 
ested in  placing  some  coupons  in  it. 

Q.  Wei],  did  you  enter  into  an  agreement  with 
Honolulu  Customers  Checkbook  ?  A.     I  did. 

Q.     What  was  that  agreement? 

A.  That  I  would  honor  60,000  coupons  for  one 
free  game  of  bowling  with  no  strings  attached. 
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Q.  And  were  yoii  happy  to  have  made  that  ar- 
rangement, [126]  sir? 

A.     Yes,  I  was  happy  to  make  that  arrangement. 

Q,  And  were  you  agreeable  to  honoring  all  cou- 
pons presented  to  you  ? 

A.     I  not  only  was,  I  still  am. 

Q.  Were  you  interested  or  concerned  with  the 
method  of  distribution  that  the  Honolulu  Customers 
Checkbook  would  employ  in  getting  the  coupons 
out? 

A.  To  my  knowledge,  I  didn't  inquire.  I  figured 
that  was  their  end  of  the  promotion.  I  was  merely 
to  take  up  the  coupons  and  honor  them. 

Q.     Is  it  fair  to  say  you  didn't  care 

A.     I  didn't  care. 

Q.     what  medium  they  employed? 

A.  No.  As  far  as  I  am  concerned,  they  just  told 
me  they  were  going  to  sell  them.  I  didn't  know  how 
they  were  going  to  sell  them.  I  didn't  care. 

Mr.  Greenstein :    Thank  you.  Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Langa)  :  Did  you  enter  into  a  writ- 
ten contract?  A.     I  did. 

Q.     Do  you  still  have  it? 

A.     I  do  not.  I  imagine  they  have  a  copy  of  it. 

Mr.  Greenstein :  May  we  have  the  Court's  indul- 
gence? [127]  You  can't  produce  it? 

Q.  (By  Mr.  Langa)  :  Do  you  recall  the  date  of 
the  contract? 

A.     No,  I  don't  recall  the  date  of  it.  I  do  know 
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that  it  was  only  three  days  after  I  signed  the  con- 
tract that  they  started  printing  these  books. 

Q.     With  your  coupons  in  it? 

A.     My  coupons  in  it. 

Q,  In  other  words,  three  days  after  you  signed 
the  contract  your  coupons  first  appeared  in  the 
book? 

A.  No.  Mr.  Conley  told  me  three  days  later  that 
they  had  started  to  print  the  book.  I  was  anxious  to 
get  them  out,  and  that  is  what  I  understood. 

Q.  You  mean  to  say  all  books  that  were  ever 
printed  had  your  coupons  in  them? 

A.  Well,  that  I  don't  know.  I  know  there  is  sup- 
posed to  be  10,000  books  with  six  coupons  in  a  book. 

Q.  You  are  referring  to  books  that  you  have 
your  coupons  in?  A.     That  is  right. 

Q.  I  see.  Well,  was  it  in  June  that  you  entered 
into  the  contract? 

A.     Frankly,  I  don't  know. 

Q.  Well,  let's  see.  The  coupons  that  were  in  the 
books,  did  you  see  any  of  the  coupons?  [128] 

A.    Yes. 

Q.     Were  they  in  accord  with  your  contract? 

A.    Yes. 

Q.  Then  did  your  contract  provide  that  the  cou- 
pons would  be  limited  to  only  one  ticket  per  person 
per  day?  A.     One  ticket  per  person  per  day. 

Q.  Then  it  is  not  really  true  what  you  said  in 
your  direct  testimony  that  there  were  no  strings 
attached? 
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A.  I  said  I  offered  60,000  free  games  with  no 
strings  attached. 

Q.  Except  that  they  could  use  only  one  coupon 
per  day? 

A.  That  is  what  it  says  on  the  coupon.  I  don't 
think  that  is  any  string. 

Q.  Just  so  long  as  we  understand  it.  Do  you 
know  offhand,  Mr.  Sprinkle,  how  many  of  these 
coupons  you  have  redeemed? 

A.  I  haven't  redeemed  a  single  solitary  coupon, 
for  the  simple  reason  that  people  called  me  up  on 
the  phone  to  see  if  I  will  honor  the  coupons.  I  said 
I  would  be  only  too  glad. 

Mr.  Langa:  But  they  never  have  come  out  there. 
Thank  you.  That  is  all. 

Mr.  Grreenstein:    No  redirect. 

The  Court:    You  are  excused,  Mr.  Sprinkle.  [129] 

ALFRED  STACY 
called  as  a  witness  on  behalf  of  the  Defendants, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Greenstein) :  Will  you  please  state 
your  name,  address  and  occupation? 

A.  Alfred  Stacy,  1024  Green  Street,  occupation 
salesman. 

Q.  Have  you  ever  been  engaged  eitlier  as  owner 
or  employee  of  a  business  of  selling  coupons  to  the 
public  in  Honolulu?  A.     Yes,  I  have. 

Q.     Have  you  yourself  been  so  engaged? 
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A.    Yes,  I  have. 

Q.     When  and  where  was  that? 

A.  In  Kailua  in  1954;  in  Honolulu  in  '52  and 
'56. 

Q.  Were  any  of  these  activities  that  you  owned 
and  operated  yourself? 

A.  I  was  a  partner  in  a  corporation  that  owned 
one. 

Q.    And  where  did  that  operate,  sir? 

A.     In  Kailua  and  one  in  Honolulu. 

Q.  About  how  many  business  firms — ^how  long 
have  you  been  in  Honolulu,  sir? 

A.     Sixteen  and  a  half  years.  [130] 

Q.  How  many  business  finns,  if  you  know,  have 
been  engaged  in  the  operation  of  a  business  similar 
to  the  one  that  is  in  issue  here  in  this  case? 

A.     Five  from  my  personal  knowledge. 

Q.  And  you  have  been  associated  with  how  many 
of  them?  A.     Pour. 

Q.     And  you  were  in  Court  this  morning? 

A.     I  beg  your  pardon? 

Q.  You  were  sitting  in  the  Courtroom  this  morn- 
ing? A.     Yes,  I  was. 

Q.  Are  you  generally  familiar  with  the  method 
of  operation  that  was  employed  by  the  Defendants 
in  this  case  in  selling  and  promoting  their  Custo- 
mers Checkbook?  A.     Yes,   I  am. 

Q.  And  did  these  other  business  activities  with 
respect  to  which  you  have  prior  hereto  been  asso- 
ciated follow  the  same  general  line? 

A.     The  same  general  line. 
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Q.  And  have  any  of  these  other  business  activi- 
ties of  yours  been  arrested  for  this  type  of  con- 
duet  in  and  about  Honokilu"?  A.     No. 

Mr.  Greenstein:    Your  witness. 

Mr.  Langa:    I  have  no  questions,  your  Honor. 

The  Court:    You  are  excused,  Mr.  Stacy. 

ALMA  THOMAS 

called  as  a  witness  on  behalf  of  the  Defendants, 
being  first  duly  sworn,  testified  as  follows : 

The  Court:  Will  you  try  to  keep  your  voice  up 
so  the  Court  and  jury  can  hear  you? 

Direct  Examination 

Q.  (By  Mr.  Greenstein)  :  Will  you  please  state 
your  name  and  address? 

A.  Mrs.  Alma  Thomas,  secretary.  I  live  at  1918 
Democrat  Street. 

Q.  Now,  by  whom  were  you  employed  in  May  or 
June  of  this  year? 

A.  By  Mr.  de  Bruin  and  Mr.  Lemon,  Honolulu 
Customers  Checkbook. 

Q.     And  where  was  their  office  located? 

A.     204  Merchandise  Mart  Building. 

Q.     In   downtown   Honolulu?  A.     Yes. 

Q.     Now,  what  was  your  particular  job? 

A.     I  was  in  charge  of  the  girls. 

Q.  Well,  would  you  amplify  that;  just  what  did 
you  do  with  respect  to  other  girl  employees? 

A.  I  instructed  the  new  employees  as  to  how 
they  should  do  their  duty.    I  assigned  them  a  place 
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on  the  telephones  to  work  at  and  I  gave  them  each 
a  salestalk  and  told  [132]  them  that  they  were  sup- 
posed to  read  it  over  the  phone  to  the  people  and 
that  they  weren't  supposed  to  add  anything  to  that 
salestalk. 

Q.  Now,  I  show  you  what  has  been  marked  as 
Plaintiff's  exhi])it  number  5 — it  might  be  5-A  and 
5-B,  and  ask  if  these  were  the  salestalks  with  re- 
spect to  which  you  have  just  testified? 

A.     Yes,  they  were. 

Q.  I  direct  your  attention  to  the  telephone  num- 
ber which  appears  in  the  upper  right  hand  comer 
of  these  exhibits,  and  ask  you  if  you  would  explain 
to  the  Court  and  jury  the  significance  of  that  tele- 
phone number? 

A.  It  says  here,  "For  call  backs  give  this  tele- 
phone number,  68079."  These  were  for  people 
who  had  questions  about  this  checkbook,  about 
where  they  could  go  to  redeem  their  coupons  and 
any  other  questions  that  they  might  want  to  ask. 
And  that  telephone  was  located  in  the  very  next 
room  where  Mr.  Lemon  and  Mr.  de  Bruin  could 
answer  these  calls  and  help  the  people. 

Q.  And  I  take  it  that  this  particular  phone  was 
situated  not  in  the  same  room  as  the  telephone  room 
the  girls  were  using?  A.     No. 

Q.  Now,  did  you  yourself  ever  answer  or  sit  by 
that  telephone,  being  number  68079?  [133] 

A.     Yes,  I  have. 

Q.     Now,  prior  to  the  publicity  which  appeared 
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in  comiection  with  this  case  tell  the  Court  and  jury 

whether  you  received  many  complaints? 

A.  Well,  before  the  publicity  started  there 
weren't  very  many,  and  most  of  them  were  just 
limited  to  people  who  had  had  a  checkbook  before 
and  were  kind  of  skeptical  of  it.  And  then  they 
talked  to  Mr.  Lemon  and  Mr.  de  Bruin  or  myself 
about  it,  and  we  explained  it  over  the  phone,  or  else 
they  would  come  into  the  office  and  look  at  it. 

Q.  ISI'ow,  to  the  best  of  your  knowledge,  Mrs. 
Thomas,  were  any  of  the  yoimg  ladies  who  used 
the  telephone  on  behalf  of  Honolulu  Customers 
Checkbook  authorized  to  indicate  to  the  person  on 
the  other  end  of  the  i^hone  that  this  was  a  contest? 

A.  No,  they  Averen't  stipposed  to  say  anything 
that  wasn't  on  the  salestalk,  and  that  salestalk 
doesn't  contain  the  word  "Contest"  in  it. 

Mr.  Greenstein:    Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Langa) :  Was  the  script  that  the 
girls  used  always  exactly  as  in  the  exhibit  which 
you  just  identified? 

A.     To  my  knowledge  it  was. 

Q.     No  changes  of  any  sort  at  any  time?  [134] 

A.  I  don't  think  so,  because  I  started  a  week 
after  the  checkbook  started.  So  to  my  Imowledge 
they  had  those  salestalks.  That  is  the  one  I  used 
when  I  started. 

Q.  Now,  from  your  answer  would  I  be  right  in 
inferring  that  prior  to  the  time  you  started  you 
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don't  know,  but  subsequent  to  that  time  there  was 

never  any  changing?  A.     That  is  right. 

Q.  You  say  you  started  a  week  after  the  tele- 
phone room  started?  A.     I  think  so. 

Q,     You  think  so? 

A.  Well,  because  my  cousin  said  she  started  on 
the  first  day  and  I  started  on  Monday  of  the  fol- 
lowing week. 

Q.     Do  you  recall  what  week  that  was? 

A.     I  am  sorry,  I  don't. 

Q.     Was  it  in  May  or  June? 

A.     I  am  pretty  sure  it  was  in  June. 

Q.  In  June.  And  was  the^ — I  notice  that  the 
exhibit  refers  to  a  number  of  free  items  of  mer- 
chandise and  services.  Was  that  list  exactly  the 
same  all  the  time  you  were  there? 

A.     Let's  see.    I  think  it  was. 

Q.     Always  the  same?  A.    Yes. 

Q.  AYould  you  like  to  look  at  exhibits  5-A  and 
5-B  to  refresh  your  recollection?   [135] 

A.  This  one  here  was  the  one  I  used  when  I 
first  started,  because  I  made  a  few  calls  when  I  first 
started.    And  this  other  one  here,  it  is  different. 

Q.  Do  you  recall  whose  service  station  card  you 
were  selling  at  the  time  you  first  started? 

A.     I  think  it  was  George's  Shell. 

Q.     George's  Shell?  A.     Yes. 

Q.  Was  that  before  or  after  it  was  George's 
Shell  with  the  coupon  books? 

A.     I  beg  your  pardon? 

Q.     Was  it  George's  Shell  Service  alone  at  the 
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time  you  started  or  was  the  coupon  book  with  it 

when  you  started^ 

A.     The  coupon  book  was  with  it. 

Q.  Did  any  one  ever  ask  you  how  to  get  his 
money  back?  A.     Yes,  they  did. 

Q.     How  did  you  handle  those  requests'? 

A.  Well,  I  directed  them  to  Mr.  Lemon  or  Mr. 
de  Bruin,  because  I  am  not  authorized  to  give  any 
refimds. 

Q.     And  how  did  they  handle  those  requests? 

A.     Most  of  the  time  they  gave  refunds. 

Q.     Did  you  see  them  give  refunds? 

A.     Yes,  I  have. 

Q.     By  check?  [136]  A.    Yes. 

Q.     In  the  amount  of  $4.90? 

A.  I  really  couldn't  tell  you  how  much  the  check 
was  for,  but  I  think  it  was. 

Q.  Well,  now,  if  you  think  so,  why  is  it  that 
you  are  not  willing  to  say  so? 

A.  Because  I  have  seen  them  give  the  checks, 
but  I  never  took  it  away  from  the  person  and  said, 
"Let  me  see  it." 

Q.     You  mean  you  never  saw  the  check? 

A.     I  seen  them  give  it  to  a  person,  yes. 

Q.     But  you  never  read  the  check  ? 

A.     I  never  read  it. 

Mr.  Langa:    No  further  questions. 

Mr.  Greenstein:     No  redirect,  your  Honor. 

The  Court:    You  are  excused,  Miss  Thomas. 

Mr.  Greenstein:  May  I  suggest  that  this  would 
be  a  convenient  time  to  recess  for  lunch. 
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The  Court:  Do  you  have  any  idea,  Mr.  Green- 
stein,  as  to  how  much  longer  your  case  will  take  ^ 

Mr.  Greenstein :  I  am  sure  we  will  conclude  this 
afternoon. 

The  Court:  Have  you  prepared  any  special  in- 
structions ? 

Mr.  Greenstein :  I  will  try  to  get  them  ready  this 
afternoon,  sir.  [137] 

The  Court:  Well,  what  I  am  trying  to  get  at  is 
whether  there  is  any  possibility  of  the  case  going  to 
the  jury  this  afternoon?  I  don't  want  to  submit  it 
to  them  at  4:30  or  5:00  o'clock. 

Mr.  Greenstein:  I  would  rather  think — depend- 
ing on  this  afternoon — I  would  rather  think  it  might 
be  tomorrow  morning. 

The  Court.:  Ladies  and  gentlemen  of  the  jury, 
again  before  excusing  you,  you  are  instructed  not 
to  discuss  this  case  with  anyone  or  allow  no  one 
to  discuss  it  with  you,  avoid  reading  or  hearing 
anything  about  it  and  form  no  opinion  about  it. 
You  are  excused  until  2:00  o'clock  this  afternoon. 
Court  will  recess  until  2:00  this  afternoon. 

(An  adjournment  was  here  taken  until  2:00 
p.m.  of  this  day.)   [138] 

Honoluhi,  T.  H. 
December  2,  1958,  2:00  P.M. 

The  Court:  The  record  will  show  the  jury  is 
present,  the  Defendants  and  their  counsel.  Call 
your  next  witness,  please. 

Mr.  Greenstein:    Yes,  sir. 
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BETTY  MITCHELL 

called  as  a  witness  on  behalf  of  the  Defendants, 
having  been  previously  duly  sworn,  testified  as  fol- 
lows: 

The  Court :  You  were  sworn  yesterday,  were  you 
not? 

The  Witness:    Yes. 

The  Court:  The  oath  you  took  yesterday  is  still 
binding  upon  you. 

Direct  Examination 

Q.  (By  Mr.  Greenstein) :  Would  you  please 
state  your  name  for  the  record  again? 

A.    Betty  Mitchell. 

Q.  And  you  are  the  same  person  who  testified 
yesterday  ?  A.    Yes. 

Q.  Now,  Mrs.  Mitchell,  what  is  the  name  of  your 
place  of  business,  please? 

A.     Surf  and  Shore  Store. 

Q.    And  what  is  the  address? 

A.     2401  Kalakaua.  [139] 

Q.  Have  you  had  any  business  dealings  with 
the  Honolulu  Customers  Checkbook? 

A.     Yes. 

Q.  Did  you  agree  that  a  coupon  covering  your 
establishment  should  be  placed  in  this  book? 

A.    Yes. 

Q.  Now,  in  connection  with  the  representative 
of  the  Honolulu  Customers  Checkbook  negotiating 
with  you  for  an  agreement  relative  to  the  use  of  the 
coupons,  did  they  indicate  to  you  what  means  they 
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would  employ  in  getting  these  coupons  distributed 

to  the  public?  A.     A  telephone  crew. 

Q.  They  said  they  would  employ  a  telephone 
crew  ?  A.    Yes. 

Mr.  Greenstein:    May  I  have  this  marked? 

The  Clerk:    Defendant's  M  for  identification. 
(The  docmnent  referred  to  was  received  as 
Defendant's  exhibit  M  for  identification.) 

The  Court:    What  is  that  again? 

The  Clerk:     M  for  identification. 

Q.  (By  Mr.  Greenstein)  :  I  take  it  you  signed 
an  agreement  with  Honolulu  Customers  Checkbook  ? 

A.    Yes. 

Q.  I  will  show  you  a  coupon  which  is  marked 
Defendant's  M  for  identification  and  ask  you  if  that 
is  the  coupon  that  [140]  refers  to  your  place  of 
business?  A.     Yes,  that  is  it, 

Q.  And  I  take  it  you  are  happy  with  the  ar- 
rangement i)ermitting  the  use  of  these  coupons  to 
the  Honolulu  public?  A.     Yes. 

Mr.  Greenstein:  Your  Honor,  during  the  noon 
recess  I  dictated  instructions,  and  in  connection  with 
doing  that  I  left  all  my  files  on  my  desk,  which  is 
going  to  be  returned  to  me  in  15  minutes,  in  which 
is  included  the  agreement  which  I  will  refer  to, 
which  I  want  to  offer  in  evidence  when  the  papers 
are  returned  to  me.  For  the  purpose  right  now  I 
would  like  to  offer  into  evidence  this  particular 
coupon. 

The  Court:  There  being  no  objection  it  will  be 
received  as  exhibit  M. 
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(The  document  referred  to  was  received  as 
Defendant's  exhibit  M  in  evidence.) 

Mr.  Greenstein:  And  subject  to  offering  into  evi- 
dence the  agreement  referred  to,  I  will  tender  the 
witness  to  the  prosecution. 

!Mr.  Langa:  If  the  Court  please,  might  I  sug- 
gest that  perhaps  Mrs.  Mitchell  may  have  her  copy 
with  her. 

The  Witness :    N'o,  I  don't  find  it.    I  have  lost  it. 

Cross  Examination 

Q.  (By  Mr.  Langa) :  Mrs.  Mitchell,  what  spe- 
cifically would  you  be  prepared  to  do  in  redeeming 
one  of  these  coupons? 

A.  We  would  give  a  customer  a  dollar  off  if  they 
purchased  $10.  It  is  the  same  as  a  percent  dis- 
count. 

Q.  I  see.  And  I  believe  this  coupon  has  an  ex- 
pii^ation  date,  does  it,  December  1,  1958.  As  of 
that  date  how  many  of  these  coupons  had  you  re- 
deemed? A.     I  never  saw  any. 

Q.     You  never  saw  any?  A.    No. 

Mr.  Langa:    No  further  questions. 

The  Court:  Is  there  any  question  in  your  mind, 
Mr.  Langa  about  the  agreement  entered  into  with 
the  witness? 

Mr.  Langa:  No.  I  have  no  question.  I  am  sure 
she  entered  one,  probably,  just  like  all  the  others, 
calling  for  a  coupon  of  this  sort. 

The  Court:  There  is  no  reason  for  keeping  Mrs. 
Mitchell  here? 
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Mr.  Langa:    No,  I  don't  see  any. 

The  Court:    Very  well.    You  are  excused. 

The  Witness:    Thank  you. 

SAM  PRICE 
called  as  a  witness  on  behalf  of  the  Defendants, 
being  first  duly  sworn,  testified  as  follows:  [142] 

Direct  Examination 

Q.  (By  Mr.  Greenstein) :  Would  you  please 
state  your  name,  address  and  occupation? 

A.  My  name  is  Sam  Price.  I  live  at  337-A 
Keapau  Street,  Kailua.  I  am  executive  director  of 
the  Hawaiian  Cerebral  Palsy  Association. 

Q.  How  long  have  you  been  associated  with 
cerebral  palsy? 

A.  I  have  been  associated  with  cerebral  palsy 
in  the  island  for  around  a  year  and  a  half  or  two 
years. 

Q.  Now,  prior  to  that  time,  Mr.  Price,  what  were 
your  other  businesses  or  occupations'? 

A.  I  was  on  the  mainland  and  I  was  a  public 
relations  consultant  with  Eagle  Lion  studios,  and 
as  a  free  lance  public  relations  man. 

Q.  And  how  long  were  you  employed  in  tliat 
capacity  ? 

A.  I  wasn't  employed.  I  was  self-employed.  I 
was  freelancing  there  and  I  was  in  that  business 
for  about  ten  years. 

Q.  Now,  are  you  familiar  with  a  coupon  busi- 
ness on  the  mainland  during  your  previous  experi- 
ence? 
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A.  The  first  time  that  I  became  familiar  with 
the  coupon  business,  which  I  believe  is  similar  to 
what  has  taken  place  here  in  the  islands,  I  believe 
was  the  year — I  am  not  certain  about  these  years, 
but  it  was  close  to,  probably,  [143]  1945,  '44,  back 
about  that  time,  a  man  by  the  name  of  Harry 
Schooler,  he  was  the  manager  of  the  Casino  Gar- 
dens, and  the  Casino  Gardens  was  going  to  fail  in 
business,  because  they  didn't  have  enough  business, 
and  they  were  looking  for  a  way  to  improve  their 
business.  So  they  hit  on  some  different  ideas  for 
everybody  to  come  in,  they  would  let  somebody 
come  in  free  and  what  have  you,  and  in  the  conver- 
sation they  finally  hit  on,  "Why  don't  we  do  it  for 
the  whole  pier,  and  we  will  put  out  a  coupon  book 
of  some  kind,  and  by  letting  one  person  go  free, 
the  other  person  paid,  and  we  could  stimulate  busi- 
ness." 

And  I  was  a  public  relations  consultant  and  they 
came  to  me  with  this  plan  that  they  had,  and  after 
we  got  through  tossing  it  around,  we  decided  to 
extend  it  not  only  to  the  amusement  center  at  Ocean 
Park  but  to  include  all  of  the  businesses  in  the  Los 
Angeles  area  who  had  something  to  give  away  and 
who  seemed  to  be  needing  a  stimuli  for  business. 
And  we  went  aroimd  and  got  such  people  as  dance 
studios  and  gas  stations  and  all  these  different 
kinds  of  business  that  separately  w^ere  advertising, 
that  as  a  stimuli  they  would  like  to  give  something 
away.  And  this  was  based  on  a  book  that  they  put 
out.      Most  people  like  to  get  something  for  noth- 
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ing,  and  if  you  offer  them  something  for  nothing, 
why,  that  acts  as  a  stimulant  to  them  to  come  in 
and  maybe  buy  something  else.  And  it  is  an  ac- 
cepted way  of  i)romoting  business.  And  so  we  [144] 
went  around  and  got  these  contracts  from  these 
different  people,  and  we  were  very  successful  in 
our  first  presentation  of  it. 

Now,  we  did  send  these  coupon  books  in  the  mail. 
We  went  to  the  post  office  anticipating  that  in  all 
these  something  for  nothing  deals,  you  never  really 
get  something  for  nothing.  What  it  amounts  to  is 
a  sales  stimulant.  You  are  going  to  get  a  certain 
num])er  of  customers  that  are  not  happy  with  it. 
And  usually  these  are  not  business  men  who  entered 
into  the  contracts,  because  they  go  to  their  attor- 
neys and  they  examine  the  thing  and  they  realize 
that  it  is  the  usual  form  of  stimulus  that  they  have 
been  using,  but  now  it  is  all  being  packaged  in  one 
package.  So  they  have  no  objection  to  it.  They 
are  usually  very  happy  with  it,  as  long  as  they 
are  in  the  coupon  book.  But  some  customers  some- 
times object  to  it.  And  so  we  went  to  the  post 
office.  They  told  us,  not  as  an  official  ruling,  but 
they  told  us  that  in  their  opinion  if  we  delivered 
the  books  and  that  if  our  contracts  were  legal,  they 
couldn't  see  anything  there  that  was  wrong.  They 
didn't  tell  us  it  wasn't  wrong,  l)ut  they  couldn't  at 
the  outset  of  it  see  anything  that  was  wrong. 

We  went  on  the  radio  and  we  advertised  it  and 
we  went  on  the  telephone  and  everything.  And  Mr. 
Schooler  took  in  about  a  quarter  of  a  million  dol- 
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lars,  about  $100,000  net  profit  tlie  first  time  they 

did  this. 

I  was  going  to  tell  you  one  thing  that  was  very 
[145]  interesting  about  it  is  when  he  repeated  it 
the  following  year,  he  needed  quite  an  investment, 
but  he  lost  money.  The  public  didn't  seem  to  go  for 
this  type  of  thing  twice  in  a  row.  Apparently  a 
lot  of  people  tliought  that  they  were  going  to  get 
the  whole  thing  for  nothing.  When  they  went 
down  they  found  out  that  most  of  these  people 
were  using  it  for  a  sales  stimulus.  And  there  is 
never  something  for  nothing,  whether  it  is  a  stamp 
book  or  whatever  it  is  in  the  advertising  field.  In 
any  business  you  can't  just  give  things  away.  There 
is  a  hidden  way  to  pay  for  the  cost  involved.  And 
so  a  lot  of  people  when  they  fomid  out  there  were 
these  things,  they  wouldn't  go  for  it  the  second  time. 
But,  nevertheless,  we  went  into  it  as  an  honest  in- 
tention. I  mean  there  was  no  intent  to  take  any- 
thing away  from  anybody.  It  was  just  that  we 
thought  we  hit  upon  a  method  of  selling  which  was 
superior  to  having  the  individual  business  do  it. 
That  was  our  intention  in  the  promotion. 

Q.  Mr.  Price,  how  long  were  you  engaged  in 
w^orking  with  people  using  the  coupon  method  of 
sales  promotion? 

A.  Well,  my  only  association  at  that  time  was 
directly  with  Mr.  Schooler.  I  was  a  public  rela- 
tions consultant.  I  had  nothing  to  do  with  the  sales 
or  anything.  I  merely  helped  him  work  out  ways  of 
contacting  businesses  and  what  have  you.     Later 
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when  I  was  in  Alaska  I  had  some  people  up  there 
and  they  were  going  into  the  same  business.  They 
came  to  me  because  [146]  I  knew  something  about 
how  to  contact  businesses  and  set  up  the  contracts 
involved  between  the  company  which  put  out  the 
book  and  the  business,  and  asked  me  something 
about  it  and  I  advised  them  for  a  fee  as  to  how  to 
go  about  that.  And  their's  was  something  similar, 
again.  They  contacted  all  the  bars  in  the  town 
and  they  sold  the  coupon  books  on  the  base,  and  if 
you  bought  a  coupon  you  would  go  into  the  bar  and 
get  a  free  drink,  and  that  would  act  as  a  stimulus 
for  you  to  buy  some  more  drinks  and  that  was  the 
way  that  was  presented.  Each  one  of  these  things 
are  presented  a  little  differently. 

The  biggest  project  that  was  ever  gone  into  along 
this  line  I  was  not  connected  with.  But  I  under- 
stand and  I  have  read,  since  Mr.  Schooler  went  into 
it,  some  time  around  1951,  that  somebody  out  in  Ala- 
bama went  into  the  thing  on  a  national  basis  and  it 
was  a  multi-million  dollar  project.  They  had  na- 
tional advertising  on  television  on  radio  and  every- 
thing. I  don't  know  the  details  of  their  project, 
but  I  understand  the  same  formula  was  used  and 
I  think  that  there  were  a  lot  of  complaints  and 
there  were  a  lot  of  people  again  who  were  dissatis- 
fied when  they  found  out  they  didn't  get  some- 
thing for  nothing.  Now,  I  think  that  is  where  your 
complaint  usually  comes.  A  lot  of  people  are  quite 
naive. 

The  Court:    Mr.  Price,  it  is  very  interesting,  but 
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if  you  would  just  confine  your  answer  to  the  ques- 
tion [147]  we  will  get  along  faster. 

The  Witness:  I  thought  I  was  trying  to  bring 
out  the  answer. 

Q.  (By  Mr.  Greenstein) :  Mr.  Price,  to  the 
best  of  your  knowledge  is  the  coupon  method  of 
sales  promotion  still  going  on  in  the  mainland? 

A.  To  the  best  of  my  knowledge  every  once  in 
a  while  somebody  will  go  into  a  city  and  work  it, 
yes.  I  think  the  statistics  would  show,  you  would 
fold  that  throughout  the  United  States  at  least  20 
or  30  times  a  year  in  different  large  cities  some 
variation  of  selling  of  the  coupons  is  used.  I  would 
say  it  was  used  about  like  stamps  are  used  in  stores 
as  a  method  of  getting  people  to  buy  merchandise, 
and  I  believe  you  will  find  the  pros  and  cons  for  it. 
Some  people  are  for  it  and  some  against  it.  And 
I  think  if  you  go  into  a  city  that  had  just  been 
worked  you  would  fijid  a  lot  of  objections.  They 
don't  like  it. 

Mr.  Greenstein:    Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Langa) :  Now,  I  gather,  Mr.  Price, 
from  your  rather  enlightening  discussion  of  how 
coupon  plans  work  that  essentially  what  you  need 
for  a  coupon  plan  is  for  some  merchant  to  agree 
to  honor  coupons  and  some  suckers  who  will  agree 
to  buy  them,  is  that  it?  [148] 

A.  Well,  I  wouldn't  say  that — I  wouldn't  use  the 
word  "suckers."    I  would  say  this:  that  advertising 
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agencies — I  mean  we  have  different  ways  of  look- 
ing at  things — advertising  agencies  are  continually 
making  studies  of  ways  to  act  as  an  incentive  for 
people  to  buy  during  slow  buying  areas.  And  in 
order  for  a  coupon  book  or  things  to  go  over,  you 
have  to  find  a  group  of  merchants  in  a  certain  area 
that  are  suffering  from  a  lack  of  business,  and  at 
this  particular  time  they  are  open  to  any  plan  that 
will  bring  anybody  into  the  store  in  order  that  they 
can  show  their  merchandise,  and  they  are  willing 
to  give  something  away  in  order  to  stimulate  these 
people  to  buy  something  else.     Now,  the  Thrifty 

Drug  Stores  in  1945 

Q.     Yes.    You  are  getting 


A.     I  was  going  to  say  where  they  came  from. 

Q.     That  is  all  right. 

A.  I  don't  think  the  word  "suckers" — unless  you 
are  speaking  of  the  general  public  as  such. 

Q.  What  I  want  to  find  out,  I  think  you  have 
partially  answered,  first  you  have  to  have  the  mer- 
chants, don't  you?  A.     You  do,  yes, 

Q.     They  have  to  agree  to  honor  the  coupons'? 

A.    Yes,  they  do. 

Q.  Now,  w^hat  kind  of  merchants  usually  in  your 
experience^ — you  had  some,  I  gather,  some  extended 
experience,   [149]   plus  reading  and  other 

A.    Yes. 

Q.     material.    So  that  you  are  fairly  familiar 

W'ith  the  system?  A.     Right. 

Q.     The  idea.    Are  you  also  familiar  with — have 
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you  done  any  reading  in  publications  of  the  Better 

Business  Bureau  on  the  very  same  subject? 

A.  I  know  something  of  their  attitude  towards 
them. 

Q.  Would  you  agree  with  them  that  ser\T.ce  sta- 
tion operators  are  favorite  objects  of  the  operators 
of  these  things,  as  far  as  getting  merchandise  is 
concerned  % 

A.  We  always  had  trouble  with  service  station 
operators  for  this  reason:  that  when  a  man  goes 
into  the  coupon  deal  he  has  to  be  able  to  measure 
very  carefully  whether  the  services  he  is  going  to 
give  is  going  to  take  up  so  much  of  his  time  it  is 
going  to  cost  him  money.  If  a  service  station  oper- 
ator is  not  careful,  he  is  liable  to  give  away  more 
than  he  can  afford  to  give  away,  and  therefore  he  is 
one  of  the  ones  who  might  object  to  the  contract. 
And  he  usually  won't  go  into  a  second  one. 

Q.  Would  you  say,  then,  that  that  is  probably 
why  the  defendants  had  to  change  service  station 
operators  so  many  times  in  this  particular  coupon 
plan?  A.     It  might  be.  Might  be,  yes.  [150] 

Q.  You  just  said  you  know  the  Better  Business 
Bureau's  attitude  on  these  things. 

A.  Well,  I  would  say  this :  that  I  think  if  a  per- 
son were  to  go  to  the  Better  Business  Bureau  in 
advance,  they  would  be  told  not  to  do  it,  because 
my  experience  with  the  Better  Business  Bureau 
has  been  that  anything  to  disturb  the  status  quo 
of  business  that  is  new  that  might  bring  a  complaint, 
regardless  of  whether  it  is  legitimate  or  not,  they 
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are  against  it  because  it  i^uts  pressure  on  the  Better 

Business  Bureau. 

Q.     What  do  you  mean  by  ''legitimate"? 

A.  Well,  whenever  you  go  into  a  coupon  deal 
with  business  men,  there  are  those  that  hold  with 
coupons  and  those  that  don't.  So  where  you  are 
stimulating  business 

Q.  No.  Stop.  I  asked  you  what  do  you  mean 
by  "legitimate"?    Be  responsive. 

A.  Well,  I  don't  understand  what  you  mean. 
I  mean  by  "legitimate"  something  that  is  ethical 
and  right  and  which  is  legal  and  accepted,  that  there 
is  nothing,  no  law  against  it. 

Q.     That  there  is  no  law  against  it? 

A.  I  would  sa}^  there  is  no  law  against  the 
thing,  then  you  would  consider  it  legitimate,  like 
stamps.  There  is  a  lot  of  pros  and  cons  as  to 
whether  they  should  be  used  or  not.  But  I  think 
it  has  proven  it  is  a  legitimate  thing,  so  [151] 
therefore  you  can't  stop  somebody  who  wants  to 
from  doing  the  thing.    It  is  an  enterprise. 

Q.  You  mean  it  has  been  proven  that  there  is 
no  law? 

A.  Against  stamps  ?  Well,  I  don't  know  whether 
it  has  been  proven,  but  there  seems  to  be  a  lot  of 
enterpreneurs  that  use  the  stamps.  I  don't  know, 
personally,  the  law,  sir. 

Q.  Now,  the  reason  for  the  complaint,  you  say, 
is  that  people  discovered  too  late  that  you  don't 
really  get  something  for  nothing;  is  that  a  fair 

A.     You  don't  get  it  all  for  nothing.     You  get 


United  States  of  America  155 

(Testimony  of  Sam  Price.) 

what  usually  is  advertised,  but  they  are  impulsive. 
This  is  a  question  of  impulsive  buying.  They 
think,  they  are  imder  the  impression  that  they  are 
going  to  go  somewhere  and  not  have  to  pay  any- 
thmg.  It  is  a  lot  like  the  little  tickets  you  see  left 
around  the  theaters  that  says  "Free"  on  it. 

Mr.  Langa:     No  further  questions. 

Mr.  Greenstein:     No  redirect  examination. 

The  Court:     You  are  excused  Mr.  Price. 

Mr.  Greenstein:  Subject  and  reserving  our  right 
to  produce  into  evidence  the  agreement  referred  to 
in  connection  with  the  prior  witness,  the  Defend- 
ants rest. 

The  Court:    Any  rebuttal,  Mr.  Langa? 

Mr.  Langa :  May  we  have  a  moment,  please  ?  We 
have  no  rebuttal  evidence,  your  Honor. 

The  Court:  How  many  of  you  ladies  and  gentle- 
men [152]  have  sat  on  trial  juries  before?  Half 
of  you.  How  many  are  from  outside  islands?  I 
believe  there  are  two.    Yes. 

The  evidence  is  all  in  with  the  exception  of  the 
agreement  between  the  Defendants  and  Surf  and 
Shore.  We  always  have  a  problem  of  settling  the 
instructions  of  law.  Sometimes  coimsel  say  that 
will  take  15  or  20  minutes  and  it  drags  into  two 
hours.  Other  times  it  is  done  inside  of  half  an  hour. 
And  then  argument  will  take  some  time.  So  under 
the  circumstances  I  am  not  going  to  try  to  submit 
this  case  to  you  this  afternoon.  You  might  get  it 
about  5:00  o'clock,  and  that  isn't  a  very  good  time 
to   start  your   deliberations.      So   we   will   start   a 
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little  earlier  tomorrow  morning.    Then  the  case  will 
get  in  your  hands  by  before  noon. 

It  is  now  more  important  than  ever  before  that 
you  not  discuss  this  case  with  anyone  or  allow  any- 
one to  discuss  it  with  you.  You  are  instructed  not 
to  read  or  hear  anything  about  it  and  form  no  opin- 
ions about  it.  You  are  excused  until  9 :30  tomorrow 
morning. 

(Here  tlie  jury  leaves  the  Courtroom.) 

The  Court :  I  would  suggest  to  counsel  that  when 
you  get  your  instructions  that  you  go  over  them 
yourselves  and  see  where  you  are  in  agreement,  and 
then  we  will  go  in  my  Chambers  and  settle  those 
where  there  is  not  agreement.  I  think,  Mr.  Green- 
stein,  that  agreement,  which  will  be  exliibit  N, 
should  be  offered  and  received  in  the  presence  [153] 
of  the  jury. 

Mr.  Greenstein:    Yes,  your  Honor. 

The  Court :  So  we  will  do  that  at  9 :30  tomorrow 
morning.  I  am  reluctant  to  submit  this  case  to  a 
comparatively  new  jury  at  about  4:30  in  the  after- 
noon. I  think  it  is  fair  to  them  to  start  fresh 
tomorrow  morning.  So  I  will  meet  with  you  gentle- 
men whenever  you  are  ready  in  my  Chambers. 
(Recess.) 

(The    following   proceedings    took   place    in 
Chambers  outside  the  presence  of  the  jury.) 

The  Court:  Let  the  record  show  that  we  have 
gone  through  the  instructions  submitted  by  the 
Plaintiff  and  the  Defendants.  Plaintiff's  numbers 
1,  2,  3,  4,  will  be  given  with  the  approval  of  the 
Defendants,  and  the  Plaintiff's  number  5  will  be 
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given  as  modified  with  the  approval  of  the  Defend- 
ants, the  modification  consisting  of  deleting  the  sec- 
ond sentence. 

Defendants'  instruction  number  1  v^ill  be  given, 
number  2  has  been  withdrawn,  numbers  3,  4,  5,  6, 
will  all  be  given,  either  verbatim  or  in  sul)stance, 
there  being  no  objections  to  the  instructions.  Thank 
you,  gentlemen. 

(An   adjournment  was   here   taken   for  the 
day.)  [154] 

Honolulu,  T.  H. 
December  3,  1958,  9:30  A.M. 

(Case  called.) 

The  Court:     Are  you  ready,  gentlemen '^^ 

Mr.  Langa:     Yes,  your  Honor. 

Mr.  Grreenstein:     Ready,  your  Honor. 

The  Court:  The  record  will  show  the  jur}^  is 
present,  the  Defendants  and  their  counsel. 

I  think  there  is  one  matter  to  be  introduced. 

Mr.  Greenstein:  Yes.  May  we  at  this  time,  sub- 
ject to  our  resei^^ation  yesterday,  offer  in  evidence 
the  agreement  between  Surf  and  Shore  and  Custo- 
mers Checkbook? 

Mr.  Langa:     No  objection. 

The  Court :    It  wull  be  received  as  exhibit  N. 

(The  document  referred  to  was  received  as 
Defendants'  exhibit  N  in  evidence.) 
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The  Court:    Are  you  ready  to  make  your  open- 
ing argument,  Mr.  Langa*? 

Mr.  Langa:    I  am. 

(Argument  by  Mr.  Langa.) 

(Argument  by  Mr.  Greenstein.) 

(Argument  by  Mr.  Langa.)   [155] 

*     *     -x-     *    * 

[Endorsed] :    Filed  May  6,  1959. 


[Endorsed]:  No.  16468.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Jack  A.  Lemon 
and  Martin  de  Bruin,  Appellants,  vs.  United  States 
of  America,  Appellee.  Transcript  of  the  Record. 
Appeal  from  the  United  States  District  Court  for 
the  District  of  Hawaii. 

Filed:    May  11,  1959. 

Docketed:    May  15,  1959. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  The  Ninth  Circuit 

No.  16468 

JACK  A.  LEMON  and  MARTIN  de  BRUIN, 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANTS  INTEND  TO  RELY 

Appellants  hereby  state  that  they  intend  to  rely 
upon  the  following  points  on  appeal : 

I. 

The  trial  court  erred  in  denying  the  motion  for  a 
judgment  of  acquittal  made  by  appellants  at  the 
close  of  the  Covernment's  case  and  renewed  follow- 
ing verdict. 

II. 

The  trial  court  erred  in  failing  to  rule  and  find 
the  evidence  adduced  insufficient  to  support  a  ver- 
dict of  guilty. 

Dated:  Honolulu,  Hawaii,  this  1st  day  of  May, 
1959. 

/s/  HYMAN  M.  GREENSTEIN, 
Attorney  for  Appellants. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  May  11, 1959.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  THE  RECORD  TO  BE 
PRINTED  ON  APPEAL 

Appellants  hereby  designate  for  inclusion  in  the 
printed  record  on  appeal  the  following: 

1.  Indictment. 

2.  Transcript   of   proceedings,   page   1   to   page 
155,  line  22. 

3.  Verdict. 

4.  Motion  in  arrest  of  judgment. 

5.  Motion  for  acquittal. 

6.  Motion  for  new  trial. 

7.  Clerk's  minutes  as  to   ruling  on  motions  in 
arrest  of  judgment,  for  acquittal  and  new  trial. 

8.  Judgment  and  sentence. 

9.  Notice  of  Appeal. 

10.  Bonds  on  Appeal. 
***** 

12.  Designation  of  the  contents  of  the  record  on 
appeal. 

13.  Statement   of   points    on    which    Appellants 
intend  to  rely. 

14.  This  designation. 

Dated:     Honolulu,  Hawaii,  this  1st  day  of  May, 
1959. 

/s/  HYMAN  M.  GREENSTEIN, 
Attorney  for  Appellants. 

Acknowledgment  of  Service  Attached. 

[Endorsed]:     Filed    May    11,   1959.      Paul    P. 
O'Brien,  Clerk. 
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No.  16,468 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Jack  A.  Lemon  and  Martin  de  Bruin, 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Hawaii. 


APPELLANTS'  OPENING  BRIEF. 


Appellants,  defendants  in  a  criminal  action,  have 
appealed  from  the  final  judgment,  decision  and  sen- 
tence of  the  District  Court  of  the  United  States  for 
the  District  of  Hawaii. 


STATEMENT  OF  JURISDICTION. 

By  indictment,  appellants  were  charged  in  the 
United  States  District  Court  for  the  District  of  Ha- 
waii in  that  they  did  ''devise  and  intend  to  devise  a 
scheme  and  artifice  to  defraud  and  for  obtaining 
money  and  property  by  means  of  false  and  fraudulent 


pretenses,  representations  and  promises  .  .  .  for  the 
purpose  of  executing  the  said  scheme  and  artifice,  and 
attempting  to  do  so,  did  place  and  cause  to  be  placed 
in  an  authorized  depository  for  mail  matter  a  letter 
from  the  Honolulu  Customers  Checkbook  addressed 
to  ..."  in  violation  of  Section  1341,  Title  18,  United 
States  Code. 

Following  a  trial  by  jury,  verdict,  judgment  and 
sentence,  appellant  prosecuted  an  appeal  to  this 
Court. 

The  jurisdiction  of  this  Honorable  Court  to  review 
said  final  judgment  of  a  United  States  District  Court 
for  the  District  of  Hawaii  is  sustained  and  provided 
for  by  Sections  1291  and  1294  of  Title  28,  United 
States  Code. 


STATEMENT  OF  THE  CASE. 

The  indictment  in  five  counts  charges  that  appel- 
lants from  May  21,  1958  to  June  17,  1958  devised  and 
intended  to  devise  a  scheme  to  defraud  by  false  rep- 
resentations certain  persons  and  did  use  the  United 
States  mails  for  the  purpose  of  executing  said  scheme. 
(T-3-9.) 

Appellants  solicited  various  businessmen  and  con- 
cerns to  enter  into  agreements  whereby  appellants 
would  distribute  certain  coupons  to  the  general  public 
entitling  the  distributees  to  certain  services  which 
their  clients  obligated  themselves  to  perform.  (T-38, 
39,  48,  49,  52,  54,  56,  60,  61,  64,  65,  127,  131,  132.)  Dis- 
tribution of  said  coupons  was  by  telephonic  conversa- 


tion,  preceded  by  an  offer  to  the  public  to  participate 
in  a  question-answering  contest.  Upon  receipt  of  a 
correct  answer,  said  public  w^as  informed  that  he  was 
the  recipient  of  merchandise  and  services  of  a  certain 
value.  (T-34,  35,  69,  70,  71,  93,  102,  103,  106,  109.) 
Concurrently,  each  member  of  the  public  so  contacted 
was  informed  that  he  would  have  to  pay  the  postman 
$4.75  for  printing  and  handling  costs.  (T-70,  71.) 
(P's  Ex.  5-A  and  5-B.)  Nimierous  members  of  the 
public  were  so  contacted  and  some  of  them  received 
''Honolulu  Customers  Checkbooks."  (T-94,  103,  107, 
110.)  (P's  Exs.  7,  8,  9,  10.)  Apparently,  there  were 
no  positive  misrepresentations.  (P's  Ex.  5-A  and  5- 
B.)  There  is  no  dispute  that  the  United  States  Post 
Office  was  utilized  to  effect  transfer  of  the  ''check- 
books" and  the  fee  involved. 

Pursuant  to  pleas  of  Not  Guilty  by  appellants  to 
each  count  of  the  charge,  trial  was  had  before  jury 
and  verdict  of  guilty  returned  as  to  each  appellant  on 
every  count.   (T-9.) 

At  the  close  of  the  Government's  case,  appellants 
moved  for  judgment  of  acquittal,  ruling  on  which  was 
reserved  by  the  Honorable  District  Court.  (T-126.) 
After  verdict,  motions  in  arrest  of  judgment,  acquit- 
tal, and  for  new  trial  were  made  and  denied.  (T-10, 
11,  12.)  On  January  19,  1959,  by  an  Order  of  Judg- 
ment and  Commitment,  the  Honorable  District  Court 
adjudged  each  appellant  guilty  on  all  coimts  and  sen- 
tenced each  of  them  to  three  months  imprisonment 
and  $500.00  fine  on  each  count.  Sentences  of  imprison- 
ment on  each  of  five  counts  were  to  run  currently 


with  each  other  and  pajnnent  of  the  sum  of  $500.00  on 
Count  I  was  to  constitute  payment  of  the  fine  on  each 
of  the  remaining  counts.    (T-12,  13,  14,  15,  16.) 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

1.  The  trial  Court  erred  in  denying  the  motion  for 
a  judgment  of  acquittal  made  by  appellants  at  the 
close  of  the  "Government's  case  and  renewed  following 
verdict. 

2.  The  trial  Court  erred  in  failing  to  rule  and  find 
the  evidence  adduced  insufficient  to  support  a  verdict 
of  guilty. 


ARGUMENT. 
Both   specifications  involve  the  basic  question  of 
whether  the  jury  could  find  the  defendants  guilty  as 
charged  on  the  evidence  adduced.  It  is  submitted  that 
it  could  not  do  so. 

The  indictment  alleging  violation  of  Section  1341, 
Title  18,  United  States  Code,  in  five  counts  as  to  each 
appellant,  particularized  as  part  of  the  ^'scheme  and 
artifice  to  defraud"  solicitation  of  persons  to  be  de- 
frauded by  telephone,  use  of  question  and  answer 
upon  contact  as  inducement  for  the  ''person  to  be  de- 
frauded" to  order  a  Honolulu  Customers  Checkbook, 
failure  to  inform  said  person  that  ''in  order  to  obtain 
certain  of  the  merchandise  and  services  'received'  it 
would  be  necessary  to  purchase  other  merchandise, 
tickets,  or  services,  failure  to  mention  use  of  telephone 


solicitation  in  dealings  with  merchants  and  business- 
men; the  making  of  'oral  representations/  well  know- 
ing the  representations  would  be  and  were  false  and 
fraudulent  when  made. ' '   ( T-3-9. ) 

Apparently  the  government's  theory  is  that  a  fraud- 
ulent scheme  was  concocted  by  appellants  to  defraud 
the  members  of  the  general  public  contacted  out  of  the 
$4.70  or  so  purporting  to  represent  expenditures  inci- 
dent to  the  fjreparation  and  distribution  of  the 
''checkVxjoks".  It  is  undisputed  that  the  United  States 
mail  was  used  as  a  medium  of  distributing  the  check- 
books and  hence  if  the  evidence  adduced  at  the  trial 
fairly  shows  a  scheme  to  defraud,  then  the  verdict  of 
the  jury  and  the  judgment  and  sentence  of  the  trial 
Court  must  be  upheld.  The  sole  question  remaining  is 
whether  such  evidence  was  presented  at  the  trial 
below. 

Although  there  is  an  allegation  in  the  indictment 
that  false  and  fraudulent  oral  representations  were 
made  over  the  telephone  (T-4,  5)  there  was  no  e\-i- 
dence  that  any  representations  were  made,  unless  the 
failure  to  inform  the  public  about  the  necessity  of  in- 
curruig  expenditures  as  a  condition  of  cashing  certain 
of  the  coupons  in  the  checkbook  can  be  construed  as 
such.  Apparently  it  is  the  government's  theory  that 
a  fraudulent  scheme  can  be  reasonably  and  fairly  in- 
ferred from  failure  to  inform  the  public  of  the  con- 
ditional nature  of  some  of  the  coupons,  from  the  use 
of  the  question  and  answer  form  of  inducing  the  pub- 
lic to  purchase  checkbooks,  from  the  use  of  the  tele- 
phone as  a  means  of  contact,  and  from  the  failure  to 


inform  their  clients  that  telephones  would  be  used  to 
help  effect  distribution  of  the  coupons.  That  the  gov- 
ernment is  proceeding  on  a  scheme  to  defraud  without 
reliance  on  any  fraudulent  representations,  reliances 
or  promises  is  apparent  from  the  proof  offered  on 
Coimt  Four  of  the  Indictment,  where  the  only  evi- 
dence tying  in  the  person  to  be  defrauded,  a  certain 
Margaret  Sorrell,  is  the  record  of  the  post  office  de- 
partment of  the  mailing  of  a  letter  from  the  Honolulu 
Customers  Checkbook  to  the  said  Margaret  Sorrell. 
(T-116,  117,  118.)  When  counsel  for  appellants  stated 
that  the  gravamen  of  the  offense  would  be  ''the  pur- 
ported prior  dealings  between  the  Defendants  and  the 
party  named  in  the  count",  counsel  for  the  govern- 
ment stated  that ' '  I  think  coimsel  misconstrues  the  in- 
dictment, your  Honor".    (T-117.) 

The  first  group  of  witnesses  called  by  the  govern- 
ment, consisting  of  businessmen  desiring  to  advertise 
their  services,  gave  testimony  relative  to  the  medium 
to  be  utilized  by  appellants  in  contacting  the  general 
public.  Only  a  few  of  them  had  something  to  say 
about  that  subject  though  with  some  there  might  have 
been  indicated  some  vaguely  felt  antipathy  toward  use 
of  the  telephones.  Mr.  George  Oka  stated  that  they 
(the  appellants)  ''were  supposed  to  go  out  and  sell 
them  either  house  to  house  or  .  .  ."  (T-32.)  The  con- 
tract between  Mr.  Oka  and  appellants  provided  that 
"Honolulu  Customers  Checkbook  agrees  to  pay  all  of 
the  advertising  costs  on  radio,  T.V.  and  newspapers, 
and  the  advertiser  pays  no  costs  ..."  (D's  Ex.  A,  T- 
38,  39.)    Defendants'  Exhibit  "A"  was  the  standard 


form  utilized  by  appellants.  Mr.  Raymond  Muramoto 
testified  that  promotion  was  supposed  to  be  by  radio, 
television  and  the  newspapers  and  that  nothing  was 
said  about  telephone  and  house  to  house  selling.  (T- 
47.)  Grace  Stubebaker  testified  that  ".  .  .  it  would 
be  general  advertising,  T.V.  and  so  forth,  in  a  very 
general  manner".  (T-50.)  Mr.  Al  Karasick  testified 
that  everjrfching  was  according  to  the  contract.  (T-55, 
56.)  Satoshi  Furuya  testified  ''that  they  will  sell  it 
for  ...  by  house  to  house  campaign".  (T-59.)  Thomas 
Higa  testified  that  he  didn't  know  whether  anything 
was  said  about  telephone  solicitation.  (T-63.)  One 
government  witness,  Betty  Mitchell,  testified  that  ap- 
pellants indicated  to  her  that  a  ''telephone  crew" 
would  be  employed.  (T-144.)  Mr.  Antone  Yoim  tes- 
tified that  he  was  not  interested  in  the  manner  the 
books  were  distributed.  (T-128.)  Mr.  Larry  Vincente 
was  not  asked  that  particular  question,  either  by  ap- 
pellants or  by  the  government.  (T-130,  131.)  Mr. 
Lyle  G-.  Sprinkle  testified  that  he  didn't  inquire  and 
"figured  that  was  their  end  of  the  promotion".  (T- 
133.) 

Whatever  might  be  said  as  to  whether  adequate 
proof  has  been  adduced  that  representations  were 
made  with  subscribing  merchants  that  every  media 
would  be  utilized  except  by  telephone,  clearly  the 
state  of  evidence  is  unsatisfactory  as  indicating  part 
of  the  appellants'  scheme  to  defraud.  Assuming  that 
such  representations  tended  to  prove  a  scheme  to  de- 
fraud checkbook  purchasers,  a  fair  simimary  of  the 
evidence  adduced  on  that  point  is  that  one  or  two  were 


fairly  sure  that  other  media  were  to  be  utilized  while 
one  was  sure  that  a  ''telephone  crew"  would  be  em- 
ployed. The  greater  number  either  did  not  remember 
or  did  not  deem  the  matter  of  any  importance.  It 
would  seem  that  insofar  as  this  point  is  concerned, 
the  government  is  making  "much  ado  about  nothing". 

The  other  points  contended  for  by  the  government 
as  showing  a  scheme  to  defraud  involved  use  of  the 
telephone  to  contact  purchasers,  use  of  the  question 
and  answer  technique  at  the  inception  of  contact,  and 
failure  to  inform  potential  purchasers  that  some  of 
the  coupons  required  some  expenditures. 

Why  use  of  the  telephone  instead  of  other  media  of 
contact  would  tend  to  show  a  fraudulent  scheme  is  dif- 
ficult to  conceive.  The  best  that  can  be  said  for  it  is 
that  by  such  method  the  potential  purchasers  would 
have  no  prior  information  as  to  the  conditions  at- 
tached to  some  of  the  coupons.  The  short  answer  to 
that  is  that  such  condition  would  hold  true  only  for  a 
short  period  of  time.  It  would  hardly  be  reasonable 
that  the  appellants  intended  to  contact  only  the  five 
purchasers  named  in  the  indictment.  In  fact  the  evi- 
dence is  that  1,874  C.O.D.  letters  were  seized  by  the 
United  States  Marshal.  (T-84.)  This  being  so,  assum- 
ing that  the  appellants  were  men  of  ordinary  percep- 
tion, it  is  reasonable  to  assume  that  what  did  later 
happen  insofar  as  publicity  given  in  the  newspapers 
and  Better  Business  Bureau  releases  was  within  their 
contemplation  at  the  inception  of  their  program.  (T- 
42,  43.)  Further,  there  was  evidence  that  the  Hono- 
lulu Checkbook  scheme  was  intended  to  be  continued 


for  a  considerable  period  as  indicated  by  the  number 
of  coupons  that  advertisers  agreed  to  honor.  (T-39, 
48,  51,  60,  65,  128,  131,  132.)  The  lowest  number 
agreed  to  be  honored  was  5,000  and  the  highest  was 
60,000.  Such  evidence  fairly  shows  that  appellants,  as 
men  of  ordinary  perception,  must  have  contemplated 
extensive  publicity  to  be  given  their  project  eventu- 
ally. 

So  far  as  the  question  and  answer  technique  utilized 
by  appellants  the  evidence  fairly  shows  that  it  was 
calculated  to  eliminate  few,  if  any,  contestants.  Clearly 
it  was  not  intended  to  reward  highly  informed  per- 
sons. If  appellants  are  deemed  to  be  legitimate  sales- 
men, such  technique  would  neither  be  considered  novel 
nor  illegal  in  the  selling  profession.  However,  if  it  is 
apparent  that  the  technique  used  was  a  transparent 
blind,  then  it  could  not  have  deceived  any  except  the 
most  gullible.  The  evidence  fails  to  disclose  that  any- 
one contacted  by  appellants  were  lacking  in  an  appre- 
ciation of  the  rudimentary  facts  of  life.  Apparently 
the  government's  theory  is  that  such  technique  was 
the  sheerest  sham  and  was  part  of  appellants'  scheme 
to  deceive.  This,  in  turn,  requires  a  belief  by  appel- 
lants that  the  general  public,  at  least  in  Honohilu, 
was  composed  of  gullible  souls.  The  government's 
theory  requires  not  only  that  Honolulu  be  made  up 
of  fools  but  that  the  appellants  were  unaware  that 
their  ruse  was  likely  to  be  detected. 

After  answers  to  questions  were  correctly  given, 
information  was  offered  to  prospective  purchasers  to 
the  effect  that  they  were  entitled  to  certain  enumer- 
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ated  free  services  and  merchandise  and  some  others. 
In  addition,  they  were  informed  that  the  services  and 
merchandise  had  a  certain  value  and  that  the  *' check- 
book" would  cost  them  $4.75  or  so.  (T-70.)  Appar- 
ently there  were  no  positive  misrepresentations  made. 
However,  the  purchasers  were  not  informed  that  cer- 
tain services  or  merchandise  were  required  to  be  pur- 
chased before  some  of  the  coupons  could  be  utilized. 
Other  coupons,  however,  were  unconditional  and  re- 
quired no  further  expenditures  from  checkbook  pur- 
chasers. 

Research  of  counsel  has  not  disclosed  one  case  in 
point,  involving  prosecution  under  Title  18,  Sec.  1341, 
U.S.C,  and  predecessor  statutes.  General  statements 
abound  as  to  the  meaning  to  be  given  language  con- 
tained m  said  section.  It  has  been  stated,  for  example, 
that  there  need  be  no  proof  of  common  law  deceit.  41 
A.J.  781,  Post  Of&ce,  Sec.  124.  However,  whatever 
may  not  be  required,  it  is  certain  that  an  intent  to 
defraud,  or  what  amounts  thereto,  must  be  satisfac- 
torily shown.  41  A.J.  ibid.  And  if  the  evidence  is 
consistent  with  innocence  as  well  as  guilt,  a  motion 
for  directed  verdict  should  be  granted.  Eidenoiir  v. 
U.  S.,  14  F.  2d  888  (1926) ;  Gold  v.  U.  S,,  36  P.  2d  16 
(1929);  McClintocU  v.  IT.  S.,  60  P.  2d  839  (1932). 
Purther,  so  far  as  our  research  shows,  the  vast  major- 
ity of  cases  under  said  Sec.  1341  and  predecessor 
statutes  involve  charges  of  false  representations.  This 
is  not  to  mean  that  a  ^'fraudulent  scheme"  may  not  be 
inferred  merely  from  a  lack  thereof  but  is  a  strong 
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factor  to  be  considered  in  whether  there  was  or  was 
not  a  scheme  to  defraud. 

To  show  a  scheme  to  defraud,  the  government  con- 
tends that  enough  can  be  inferred  from  failure  to  dis- 
close the  conditions  attached  to  some  of  the  coupons, 
use  of  the  question  and  answer  device,  and  having  the 
advertising  businessmen  imderstand  that  some  media 
other  than  telephones  would  be  used.  The  first  two  are 
admitted  but  the  state  of  facts  is  unsatisfactory  as  to 
the  last.  From  these  facts  we  are  asked  to  believe  that 
a  scheme  was  formed  in  the  appellants'  minds  to  ex- 
tort money  from  the  general  public.  Certainly  a  trier 
of  fact  can  suspect  that  what  happened  was  pursuant 
to  a  formed  purpose  to  defraud.  But  he  can  just  as 
easily  imagine  that  such  was  not  the  case.  It  is  im- 
doubtedly  true  that  appellants  intended  to  profit  from 
their  activities.  That  is  no  crime.  Assiuning  that  profit 
making  was  their  principal  motive,  surely  as  reason- 
able men,  they  would  have  preferred  to  make  it  legally 
than  otherwise.  If  the  services  and  merchandise  of- 
fered to  the  public  were  all  unconditional,  surely  there 
would  have  been  no  cry  of  fraud,  even  with  the  use  of 
the  question  and  answer  technique  and  telephone.  And 
the  proof  is  that  some,  if  not  most,  of  said  services 
and  merchandise  were  offered  unconditionally.  Would 
the  fact  that  they  were,  to  some  extent,  conditional 
upon  other  purchases  make  that  much  of  a  differ- 
ence? Not  per  se.  Such  inference  must  assume  that 
appellants  contemplated  just  such  situation  as  did 
occur  at  the  inception  of  their  scheme  and  that  it  was 
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their  formed  purpose  not  to  disclose  to  the  public  the 
conditional  nature  of  some  of  the  coupons.  Other  in- 
ferences are  just  as  compelling,  if  not  more  so.  The 
first  is  that  appellants  did  not  give  the  matter  a 
thought.  The  second  is  that  if  they  thought  of  it,  they 
did  not  believe  it  wrong  to  fail  to  disclose,  particularly 
if  what  the  public  received  amounted  to  the  $50.00  or 
so  represented.  The  "sales-pitch"  as  delivered  to  the 
public  takes  up  two  pages  of  the  transcript.  (T-69- 
71.)  To  reveal  all  the  conditions  would  take  up  more 
time  than  already  necessary  and  in  view  of  the  small 
amount  charged  could  have  been  deemed  a  luxury. 
Surely  no  one  contends  that  every  sale  requires  that 
full  disclosure  be  made  of  every  detail  and  condition 
and  exaggerations  have  been  permitted.  Faulkner  v. 
U.  S.,  157  F.  840  (1907)  ;  Eastman  v.  Armstrong -By  rd 
Music  Co.,  212  F.  662  (1914).   It  is  stated: 

''It  has  been  held  that  mere  'puffing'  or  exaggera- 
tion of  qualities,  usefulness,  opportunities,  or 
value  of  an  article  of  commerce,  where  the  pur- 
chaser gets  the  article  intended  to  be  purchased 
and  the  value  of  the  article  is  measured  by  the 
price  paid,  do  not  constitute  the  false  representa- 
tions, promises,  etc.,  denounced  by  the  statute." 
41  A.J.  783  ibid. 

Another  fact  militating  against  the  government's 
theory  was  that  appellants'  telephone  nmnber  was 
made  available  to  the  public  contacted.  The  testimony 
is  that  some  members  of  the  public  not  only  talked  to 
appellants  over  the  phone  but  came  in  to  see  them 
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and,  in  at  least  one  instance,  refund  made.  (T-138, 
139,  140,  141.)  (P's  Ex.  No.  5.)  It  is  more  than 
strange  that  such  an  arrangement  should  be  made  part 
of  a  scheme  to  defraud. 

It  is  respectfully  submitted  that  the  most  the  gov- 
ernment has  done  to  sustain  its  contention  of  a  scheme 
to  defraud  is  a  strained  inference  of  such  scheme, 
amounting  to  hardly  more  than  a  suspicion,  practi- 
cally irreconcilable  with  most  of  the  facts.  It  has 
urged  significance  to  activities  innocuous  in  themselves 
by  suggesting  that  they  could  have  been  part  of  a  sin- 
ister scheme.  It  would  not  have  to  go  far  before  every 
activity  of  every  person  becomes  suspect,  a  result 
hardly  to  be  hoped  for.  The  conclusion  is  irresistible 
that  prosecution  here  was  begim  not  because  the  fairly 
provable  facts  showed  guilt  under  the  said  Section 
1341  but  because  what  appellants  did  was  unpopular 
with  the  newspapers,  the  Better  Business  Bureau  and 
the  public.  Under  the  facts  not  only  was  innocence  as 
consistent  as  guilt  but  innocence  was  the  only  logical 
inference  and  the  Court  erred  in  not  granting  judg- 
ment of  acquittal  at  the  close  of  the  government's 
case,  judgment  of  acquittal  after  verdict,  and  in  not 
granting  appellants'  motion  for  new  trial. 
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CONCLUSION. 

Appellants  therefore  respectfully  submit  that  the 
judgment  against  them  should  be  reversed. 

Dated,  Honolulu,  Hawaii, 
October  15, 1959. 

Hyman  M.  Greenstein, 
Attorney  for  AppeUmits. 

Greenstein  &  FIianklin, 
Of  Counsel. 


(Appendix  Follows.) 


Appendix. 


Appendix 

Chapter  61— Mail  Fraud,  Title  18,  United  States 
Code 

Section  1341.     Frauds  and  swindles 

''Whoever,  having  devised  or  intending  to  devise 
any  scheme  or  artifice  to  defraud,  or  for  obtaining 
money  or  property  by  means  of  false  or  fraudulent 
pretenses,  representations,  or  promises,  or  to  sell,  dis- 
pose of,  loan,  exchange,  alter,  give  away,  distribute, 
supply,  or  furnish  or  procure  for  unlawful  use  any 
counterfeit  or  spurious  coin,  obligation,  security,  or 
other  article,  or  anything  represented  to  be  or  in- 
timated or  held  out  to  be  such  counterfeit  or  spurious 
article,  for  the  purpose  of  executing  such  scheme  or 
artifice  or  attempting  so  to  do,  places  in  any  post  office 
or  authorized  depository  for  mail  matter,  any  matter 
or  thing  whatever  to  be  sent  or  delivered  by  the  Post 
Office  Department,  or  takes  or  receives  therefrom, 
any  such  matter  or  thing,  or  knowingly  causes  to  be 
delivered  by  mail  according  to  the  direction  thereon, 
or  at  the  place  at  which  it  is  directed  to  be  delivered 
by  the  person  to  whom  it  is  addressed,  any  such  mat- 
ter or  thing,  shall  be  fined  not  more  than  $1,000  or  im- 
prisoned not  more  than  five  years,  or  both. ' '  June  25, 
1948,  c.  645,  62  Stat.  763,  amended  May  24,  1949,  c. 
139,  Sec.  34,  63  Stat.  94. 
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IN  THE 
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Jack  A.  Lemon  and  Martin  de  Bruin, 

Appellants, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court  for  the 
District  of  Hawaii  in  Criminal  No.  11,279. 

APPELLEE'S  ANSWERING  BRIEF. 


STATEMENT  OF  THE  CASE. 

Appellants  were  charged  with  devising  an  intending 
to  devise  a  scheme  and  artifice  to  defraud  and  for 
obtaining  money  and  property  by  means  of  false  and 
fraudulent  pretenses,  representations  and  promises 
and  with  using  the  mails  for  the  purpose  of  executing 
said  scheme  and  artifice  and  attempting  to  do  so. 

Appellants  state  in  their  opening  brief,  at  page  5: 
"...  It  is  undisputed  that  the  United  States  mail 
was  used  as  a  medium  of  distributing  the  check- 
books and  hence  if  the  evidence  adduced  at  the 
trial  fairly  shows  a  scheme  to  defraud,  then  the 
verdict  of  the  jury  and  the  judgment  and  sentence 


of  the  trial  Court  must  be  upheld.  The  sole  ques- 
tion remaining  is  whether  such  evidence  was  pre- 
sented at  the  trial  below." 


ARGUMENT. 

THE  EVIDENCE  WAS  SUFFICIENT  TO  GO  TO  THE  JURY  AND  IS 
SUFFICIENT  TO  SUSTAIN  THE  VERDICT. 

Inasmuch  as  the  same  basic  question  is  involved, 
both  specifications  of  error  will  be  considered  together. 

There  is  no  limit  to  the  ingenuity  of  the  himcian 
mind  in  formulating  schemes  to  defraud.  In  Wells  v. 
Zenz  (1927),  83  Cal.  App.  137,  256  Pac.  484,  485,  the 
California  District  Court  of  Appeal  stated : 

''Fraud  is  a  generic  term  which  embraces  all  the 
multifarious  means  which  human  ingenuity  can 
devise  and  are  resorted  to  by  one  individual  to 
get  an  advantage  over  another.  No  definite  and 
invariable  rule  can  be  laid  down  as  a  general 
proposition  defining  fraud,  as  it  includes  all  sur- 
prise, trick,  cunning,  dissembling,  and  unfair 
ways  by  which  another  is  deceived." 

It  is  submitted  that,  considering  the  evidence  in  the 
light  most  favorable  to  the  prosecution  (Buford  v. 
United  States  (November  2,  1959),  9th  Cir.,  Advance 
Sheets,  No.  16,405)  the  evidence  adduced  fairly  shows 
a  scheme  by  appellants  to  defraud.  The  scheme  in 
this  case  was  based  on  a  simple  proposition:  to  create 
false  impressions  and  to  thereby  extract  a  few  dollars 
from  many  individual  members  of  the  public.  The 
basic  idea  itself  is  surrounded  by  an  aura  of  dis- 
honesty. 


It  was  stipulated  that  appellants  were  the  owners 
and  operators  of  "Honolulu  Customers  Checkbook". 
(R.  119,  120.) 

The  first  step  in  the  scheme  was  to  obtain  from 
merchants  agreements  that  they  would  honor  a  certain 
number  of  cards  or  coupons  which  would  be  dis- 
tributed by  appellants.  Such  agreements  were  ob- 
tained from  George  Oka,  owner  and  operator  of 
George's  Shell  Service  (Plaintiff's  Exhibit  2,  R.  34), 
Raymond  Y.  Muramoto,  operator  of  Ray's  Shell  Serv- 
ice (Defendants'  Exhibit  B,  R.  48),  Grace  Stude- 
baker,  manager  of  Arthur  Murray  Studio  (Defend- 
ants' Exhibit  D,  R.  52),  Al  Karasick,  sports  promoter 
(Plaintiff's  Exhibit  4,  R.  54),  and  Satoshi  Furuya, 
manager  of  the  Nippon  Theater  (Defendants'  Exhibit 
G,  R.  60),  among  others.  It  is  obvious  from  the  cou- 
pons in  evidence  that  such  agreements  were  obtained 
from  others  as  well. 

The  agreements  in  evidence  provided  that  Cus- 
tomers Checkbook  would  pay  all  of  the  advertising 
costs  on  radio,  television  and  in  newspapers.  Appel- 
lants did  not  state  in  the  agreements  in  evidence  that 
the  telephone  would  be  used  for  solicitation.^  Oka 
testified  he  did  not  know  that  appellants  were  going 
to  use  the  telephone  until  customers  told  him  of  it 
and  that  it  made  a  difference  in  his  mind  whether 
he  had  been  told  that  they  were  going  to  do  so. 
(R.  38.)  Muramoto  testified  that  de  Bruin  did  not  say 
anything  about  selling  the  Customers  Checkbook  by 


^See  footnote  3  post. 


telephone  (R.  47),  Studebaker  testified  that  appellants 
did  not  tell  her  that  they  would  use  telephone  solicita- 
tion and  that  she  cared  whether  the  telephone  was  used 
because  she  did  her  own  telephone  solicitation  (R.  52), 
and  Furuya  testified  that  appellants  told  him  that  the 
checkbook  was  to  be  sold  by  house  to  house  campaign 
and  that  they  did  not  say  anything  to  him  about  tele- 
phone solicitation.     (R.  59,  60.) 

Thus,  apioellants  misled  said  merchants  into  believ- 
ing that  the  telephone  was  not  to  be  used  in  distribut- 
ing the  cards  and  coupon  books. 

The  second  step  in  the  scheme  was  to  prepare  a 
sales  pitch  designed  to  mislead,  and  hire  girls  to  tele- 
phone persons  listed  in  the  telephone  directory. 

The  evidence  shows  that  Plaintiff's  Exhibit  No.  1 
was  given  over  the  telephone.  (R.  32,  33.)  In  that 
sales  pitch,  the  caller  stated:  "This  is  George's  Shell 
Service  calling  ..."  (R.  34.)  This  was  untrue.  Oka, 
the  owner  of  George's  Shell  Service,  testified  that  none 
of  his  employees  read  this  script  on  the  telephone  and 
that  he  had  never  authorized  anybody  to  read  it  on 
the  telephone.    (R.  36.) 

The  sales  pitches  given  by  telephone  (Plaintiff's 
Exhibits  Nos.  1,  5,  5A,  R.  33,  34,  68,  71),  were  cal- 
culated to  convey  false  impressions  to  the  persons 
called.  In  stating  to  the  persons  called:  ''If  you  can 
answer  the  following  question  correctly,  you  will  have 
the  opportunity  to  receive  a  George's  Shell  Service 
card  worth  over  $50.00  in  useful  car  service,"  (R.  34) 
and  "If  you  can  answer  the  following  question  cor- 


rectly  you  will  have  the  opportunity  to  receive  a 
customer's  checkbook  worth  over  $50.00  in  useful  car 
services,  entertainment,  tickets  and  free  gifts,"  (R. 
69),  then  listing  certain  ''free"  items  and  stating  that 
they  were  only  a  few  of  the  many  wonderful  values 
offered  (R.  70),  it  was  intended  to  convey  the  false 
impressions  that  because  of  his  ability  to  answer  a 
question  correctly  the  person  called  thereby  became 
entitled  to  free  items  and  that  all  of  the  items  were 
free  without  the  necessity  of  the  person's  having  to 
spend  any  money  to  obtain  them. 

The  deception  was  accomplished.  Nancy  Nozawa 
testified  that  she  was  told  it  was  a  contest  and  that 
she  would  receive  some  valuable  merchandise.  (R.  93, 
96.)  She  also  testified  that  she  was  told  that  she  had 
won  some  things.  (R.  99.)  Clayton  C.  Holloway 
testified  that  he  was  told  he  would  win  over  $50.00 
free  gifts  and  merchandise  and  that  he  had  won  them. 
(R.  103.)  Lieselotte  K.  Kahookele  testified  that  she 
was  told  that  she  had  received  free  gifts  (R.  106)  and 
that  she  did  not  have  to  buy  anything.  (R.  108.) 
Robert  Enomoto  testified  that  he  was  told  that  if  he 
answered  the  question  correctly  he  would  receive  mer- 
chandise worth  over  $60.00.    (R.  109.) 

The  evidence  shows,  without  dispute,  that  many  per- 
sons, including  those  hereinabove  named,  purchased 
the  cards  and  books  sent  to  them  C.O.D.  by  appellants. 
(R.  94,  95,  103,  107,  109,  110,  112,  113,  114,  122.) 

It  was  represented  that  the  person  called  would 
received  75  free  gallons  of  gasoline.  (Plaintiff's  Ex- 
hibit No.  1,  R.  35.)    The  card  so  provided.    (Defend- 


ants'  Exhibit  A,  R.  38.)  The  George's  Shell  Service 
card  was  good  for  three  months.^  The  buyer  of  the 
card  was  entitled  to  five  free  gallons  of  gasoline  with 
every  48  gallons  purchased.  To  get  75  gallons  free, 
he  would  have  to  buy  48  gallons  15  times  in  three 
months,  a  total  of  720  gallons.  To  this  must  be  added 
70  gallons.  The  last  five  gallons  could  remain  in  the 
tank.  Therefore,  within  three  months  he  would  have 
to  use  790  gallons.  To  do  so,  a  driver  whose  car 
averages  13  miles  per  gallon  would  have  to  drive 
10,270  miles  in  three  months,  an  average  of  approxi- 
mately 114  miles  per  day.  Very  few  drivers  in  Cali- 
fornia average  10,270  miles  in  three  months.  This 
Court  can  take  judicial  notice  that  the  island  of  Oahu, 
on  which  Honolulu  is  located,  is  42%  miles  long  and 
31%  miles  wide  at  its  widest  point.  (Davis  v.  United 
States  (1950),  9th  Cir.,  185  Fed.  (2d)  938,  9^',Kishan 
Singh  v.  Carr  (1937),  9th  Cir.,  88  Fed.  (2d)  672,  675; 
Coast  and  Geodetic  Survey  Chart  No.  4110.)  It  is 
apparent  that  an  ordinary  driver  would  average  con- 
siderably less  than  114  miles  per  day  on  the  island  of 
Oahu. 

The  Stauffer  System  coupon  provides  for  $7.00  in 
free  treatments  and  a  professional  figure  analysis. 
Ramona  Arkin,  manager  of  the  Stauffer  Salon,  testi- 
fied that  they  always  offer  one  free  trial  and  figure 
analysis  (R.  27)  and  that  ordinarily  one  treatment 
would  be  $3.50.  (R.  30.)  The  Arthur  Murray  coupon 
provides  for  two  free  dance  lessons  or  $15.00  credit 
on  original  course.    Grace  Studebaker,  manager  of  the 


2See  footnote  3  post. 


Arthur  Murray  Studio,  testified  that  anyone  who 
comes  into  the  studio  gets  a  half-hour  free  lesson, 
dance  analysis.  (R.  51.)  The  Surf  &  Shore  coupon 
provides  for  $1.00  credit  on  any  purchase  over  $10.00. 
Betty  Mitchell,  the  operator  of  the  Surf  &  Shore  Shop, 
testified  that  they  always  give  $1.00  off  after  a  cus- 
tomer has  spent  $10.00.  (R.  58.)  An  Ala  Wai  Boat 
Rental  coupon  provides  for  a  free  ten  minute  boat 
ride.  How  valuable  can  that  be?  Another  provides 
for  25%  discount  on  boat  rides  on  certain  days.  The 
Bargain  Sales  coupon  provides  for  one  free  Benrus 
watch  with  the  purchase  of  a  Benrus  watch  of  equal 
value.  The  Lippy  Espinda  coupon  provides  for  a 
free  chassis  lubrication  with  the  purchase  of  an  oil 
change.  The  Ace  Motors  coupons  provide  for  various 
amounts  of  free  gasoline  on  the  purchase  of  automo- 
biles for  over  various  prices.  The  King  Street  Car 
Wash  coupons  provide  for  discounts  on  car  washes.^ 

Thus,  many  of  the  items  mentioned  were  not  free 
in  the  sense  that  the  buyers  were  led  to  believe  them 
to  be.  Also,  the  buyers  were  entitled  to  some  of  the 
other  items  without  coupons. 


3The  Assistant  United  States  Attorney  who  tried  this  case  is  no 
longer  in  this  office.  The  original  exhibits  are  in  the  office  of  Clerk 
of  this  Court.  The  writer  of  this  brief  had  available  a  George's 
Shell  Service  card,  several  coupon  books  and  a  form  of  agreement 
with  merchants,  but  could  not  compare  them  with  those  in  evidence. 
From  a  conversation  with  said  former  Assistant  United  States 
Attorney,  the  writer  believes  that  the  statements  as  to  what  the 
card  provided  and  as  to  the  period  it  was  good  for  are  correct,  that 
the  various  coupons  mentioned  are  in  evidence  and  contain  the 
provisions  mentioned,  and  that  all  the  agreements  mentioned  pro- 
vided that  Customers  Checkbook  would  pay  all  of  the  advertising 
costs  on  radio,  television  and  in  newspapers  and  did  not  provide 
that  the  telephone  would  be  used. 
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In  addition  to  wording  the  sales  pitches  to  deceive, 
appellants  knew  that  they  were  deceiving.  Vema  May 
Chung  testified  that  the  telephone  girls  were  instructed 
to  have  appellant,  Lemon,  or  Virginia  handle  com- 
plaints and  that  later  they  were  instructed  to  leave  the 
phones  off  the  hook  after  they  had  finished  calling 
the  customers  each  day  and  later,  when  there  were 
many  complaints,  to  say,  in  pidgin  language,  "I  am 
just  the  janitress  and  I  don't  understand."  (R.  76, 
77.) 

From  June  2,  1958  to  June  17,  1958,  4208  items 
were  mailed  by  appellants.    (R.  119.) 

Appellants  complain  that  the  trial  Court  erred  in 
denying  their  motion  for  acquittal.  In  Crawley  v. 
United  States  (1959),  4th  Cir.,  268  Fed.  (2d)  808, 
the  Court  said  at  pages  811  and  812 : 

"The  question  is  not  whether  the  evidence  fore- 
closes all  possibility  of  doubt  in  the  mind  of  the 
court,  but  merely  whether  the  evidence,  construed 
most  favorably  for  the  prosecution,  is  such  that 
a  jury  might  find  the  defendant  guilty  beyond  a 
reasonable  doubt.  Bell  v.  United  States,  4  Cir., 
185  F.  2d  302 ;  United  States  v.  Brown,  2  Cir.,  236 
F.2d  403;  Stoppelli  v.  United  States,  9  Cir.,  183 
F.2d  391.    Judge  Soper,  speaking  for  this  Court 
in  the  Bell  case  said  of  our  duty  of  appraising 
the  sufficiency  of  the  evidence  (185  F.2d  310)  : 
'*  *  *  That  responsibility  does  not  include  a 
finding  as  to  whether  the  defendant  is  guilty 
beyond  a  reasonable  doubt.  When  a  motion  for 
a  directed  verdict  of  acquittal  is  made  in  a 
criminal  case,  the  sole  duty  of  the  trial  judge 


is  to  determine  whether  there  is  substantial  evi- 
dence which,  taken  in  the  light  most  favorable 
to  the  United  States,  tends  to  show  that  the 
defendant  is  guilty  beyond  a  reasonable  doubt. 
The  possibility  that  a  jury  may  have  a  reason- 
able doubt  upon  the  evidence  as  to  the  guilt  of 
the  defendant  is  not  the  criterion  which  de- 
termines the  action  of  the  trial  judge.  The  de- 
cision on  that  question  is  for  the  jury  to  make 
and  the  rule  is  the  same  whether  the  evidence 
is  direct  or  circumstantial.  .  .  .'  " 

It  is  apparent  that  the  evidence  adduced  prior  to 
the  motion  for  acquittal  meets  the  test.  At  the  very 
least,  it  tended  to  show  that  the  appellants  were  guilty 
beyond  a  reasonable  doubt.  It  at  least  tended  to  show 
a  scheme  calculated  to  deceive  and  the  payment  by 
those  deceived  of  money  for  something  other  than 
they  were  led  to  believe  they  were  obtaining. 

Antone  Youn,  owner  of  Tony's  T.V.  and  Radio 
Service,  testified  for  appellants.  His  coupon  provided 
for  a  free  TV  service  call,  $5.00  value.  He  testified 
that  if  he  had  a  call  from  Kaneohe,  he  would  charge 
$5.00  in  addition  to  the  coupon.  (R.  129.)  It  is  obvi- 
ous that  Kaneohe  is  some  distance  from  Honolulu. 

Appellants'  witness,  Sam  Price  made  some  illumi- 
nating statements.  He  testified  that  ''.  .  .  in  all  these 
something  for  nothing  deals,  you  never  really  get 
something  for  nothing.  What  it  amounts  to  is  a  sales 
stimulant.  You  are  going  to  get  a  certain  number  of 
customers  that  are  not  happy  with  it,"  (R.  148),  and 
*'A  lot  of  people  are  quite  naive."    (R.  150.) 
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Appellants  also  complain  that  the  trial  Court  erred 
in  failing  to  rule  that  the  evidence  was  insufficient 
to  support  a  verdict  of  guilty.  They  argue  that  the 
technique  used  could  not  have  deceived  any  except 
the  most  gullible.     (Appellants'  Opening  Brief,  p.  9.) 

The  law  protects  the  gullible  as  well  as  the  skeptical. 

It  is  respectfully  submitted  that  the  evidence 
adduced  prior  to  the  motion  for  acquittal  was  suf- 
ficient to  go  to  the  jury  and  that  the  entire  evidence 
was  sufficient  for  the  jury  to  find  beyond  a  reasonable 
doubt  that  appellants  were  guilty  of  the  o:ffenses 
charged. 


CONCLUSION. 

It    is    respectfully    submitted    that    the    judgment 
should  be  affirmed. 

Dated,  Honolulu,  Hawaii, 
November  20,  1959. 

Louis  B.  Blissard, 

United  States  Attorney, 
District  of  Hawaii, 

By  Harry  W.  Dudley, 

Assistant  United  States  Attorney, 
District  of  Hawaii, 

Attorneys  for  Appellee. 
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